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Windmill  formerly  used  by  Bureau  of  Fisheries,  sale  of 567 

Withdrawal  of  spirituous  liquors  from  bond,  Soldiers'  Home  . .  449 

Words  and  phrases.     (See  p.  719. ) 

World's  Fair  Ck)ntest  Company,  lottery 286 

Y. 

Yacht  races,  regulations  governing  steamboats,  etc 27 
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HON.  PHILANDER  C.  KNOX,  OF  PENN- 
SYLVANIA. 


APPOINTED  APRIL  5,  1901. 


SEAL  FOR  THE  CENSUS  OFFICE.       • 

The  Secretary  of  Commerce  and  Labor  is  authorized,  under  the  act  of 
February  14, "1903  (32  Stat,  825),  which  places  the  Census  Office 
under  his  jurisdiction,  to  require  the  Director  of  the  Census  to  pro- 
vide a  seal  for  that  office,  as  directed  by  section  31  of  the  act  of 
March  3,  1899  (30  Stat.,  1021),  and  to  give  it  a  device  in  accordance 
with  his  (the  Secretary's)  views. 

There  is  nothing  in  the  nature  of  this  duty  that  is  judicial  or  quasi- 
judicial,  or  of  such  a  character  that  its  performance  should  not  be 
sabject  to  the  direction  of  the  head  of  the  Department. 

Department  of  Justice, 

July  2,  1903. 
Sir:  In  answer  to  your  question  whether  it  is  within  your 
authoritj'^  to  require  the  Director  of  the  Census  to  adopt  a 
seal  showing  the  position  of  the  Census  Office  in   your 
Department,  and  otherwise  conforming  to  your  views,  I 
have  to  say : 
Section  31  of  the  act  of  March  3,  1899,  provides: 
"That  the  Director  of  the  Census  shall  pro  vide  the  Census 
Office  with  a  seal  containing  such  device  as  he  may  select, 
and  he  shall  file  a  description  of  such  seal  with  an  impression 
thereof  in  the  office  of  the  Secretary  of  State.     Such  seal 
shall  remain  in  the  custody  of  the  Director  of  the  Census, 
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and  shall  be  affixed  to  all  certificates  and  attestations  that 
may  be  required  from  the  Census  Office." 

The  Director  of  the  Census  is  himself  provided  for  by 
section  2  of  the  same  act,  which  begins  as  follows: 

''That  there  shall  be  established  in  the  Department  of  the 
Interior  a  Census  Office,  the  chief  officer  of  which  shall  be 
denominated  the  Director  of  the  Census." 

The  act  creating  the  Department  of  Commerce  and  Labor 
tmnsfers  the  Census  Office  and  all  that  pertains  to  the  same 
to, the  new  Department,  ''to  remain  henceforth  under  the 
jurisdiction  of  the  latter." 

The  Director  of  the  Census  is  thus  made  a  subordinate  of 
the  Secretary  of  Commerce  and  Labor,  and  his  duties  are 
to  be  performed  under  the  direction  of  that  Secretary.  There 
is  nothing  in  the  nature  of  the  duty  of  providing  the  Cen- 
sus Office  with  a  seal  that  is  judicial  or  quasi-judicial,  or  of 
such  a  nature  that  the  performance  of  the  duty  should  not 
be  subject  to  the  direction  of  the  head  of  the  Department. 
What  Congress  desired  was  that  there  should  be  a  seal  for 
the  Census  Office,  the  device  for  which  was  not  prescribed 
by  Congress  but  left  to  the  Director  of  the  Census,  who 
was  placed  under  the  direction  of  the  Secretary  of  the  Inte- 
rior as  to  the  performance  of  his  duties. 

There  is  no  reason  why  the  Secretary  of  Commerce  and 
Labor  should  not  now  require  the  Director  to  provide  a  seal 
and  give  it  a  device  in  accordance  with  the  views  of  the 
Secretary. 

Respectfully, 

W.  A.  DAY, 
Acting  AtUymey- General. 

The  Secretary  of  Commerce  and  Labor. 
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DEPARTMENT  OF  COMMERCE  AND  LABOR— COLLECTORS  OF 

CUSTOMS. 

The  Secretary  of  Commerce  and  Labor  is  not  required,  in  the  execa- 
tion  of  the  duties  imposed  upon  him  by  the  act  of  February  14,  1903 
{32  Stat,  825),  to  correspond  with  collectors  of  customs  through  the 
Secretary  of  the  Treasury. 

Collectors  of  customs  continue  to  be  officers  of  the  Treasury  Depart- 
ment, but  the  Secretary  of  the  Treasury  should  not  interfere  in  mat* 
ters  expressly  transferred  to  the  Department  of  Commerce  and  Labor 
by  the  act  creating  that  Department. 

Department  of  Justice, 

July  2,  1903. 

Sir:  In  answer  to  your  question  whether,  in  executing 
the  duties  imposed  upon  you,  your  relations  with  the  col- 
lectors of  customs  are  immediate  or,  on  the  other  hand,  you 
are  expected  to  correspond  with  them  through  the  Secretary 
of  the  Treasury,  I  have  to  say  that  I  find  nothing  in  the  act 
of  Congress  creating  your  Department  requiring  such 
circumlocution. 

Those  officers  will,  of  course,  continue  to  be  officers  of 
the  Treasury  Department,  but  the  Secretary  of  the  Treas- 
ury is  not  expected  to  interpose  in  matters  transferred  from 
him  to  you,  such,  for  example,  as  the  business  mentioned 
in  paragraph  2,  section  10,  of  the  act  creating  your  Depart- 
ment. 

While  that  act  is  not  in  all  respects  clear,  it  can  not  be 
doubted  that  the  business  intrusted  to  you  was  intended  to 
be  mapped  out  on  broad  lines,  and  separated  from  that  of 
other  Departments.  This  seems  to  be  indicated  by  the  use 
of  the  broad  words  "  all  accounts  relating  to  ♦  ♦  ♦  im- 
migration and  navigation,"  in  section  2;  the  phrase,  in  sec- 
tion 4,  "  all  that  pertains  thereto; "  by  the  word  ''  in  "  in  the 
second  line  of  section  10,  concerning  authority  exercised  in 
the  bureaus  by  the  head  of  any  Department;  and  especially 
by  the  express  exception  in  section  7,  of  a  duty  of  collectors 
of  customs  peculiarly  concerning  the  revenue.  It  is  also 
indicated  by  the  use  of  numerous  broad  words  in  conferring 
authority  and  imposing  duties  upon  you. 

The  act  of  Congress  with  regai-d  to  your  Department  was 
doubtless  conceived  in  the  same  spirit  as  the  acts  of  a  hun- 
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dred  years  ago  providing  for  the  formation  of  other  Execu- 
tive Departments,  and  should  be  interpreted  accordingly. 
Very  respectfully, 

W.  A.  DAY, 
Acting  Attorn^'  General, 
The  Secretary  of  Commerce  and  Labor. 


DEPARTMENT     OF      COMMERCE     AND     LABOR— REVENUE- 
CUTTER  SERVICE. 

The  act  of  February  14,  1903  (32  Stat,  825),  giving  the  Department  of 
Commerce  and  Labor  jiiris<iiction  and  control  of  the  seal  fisheries, 
does  not  transfer  to  that  Department  the  Revenue-Cutter  service  or 
any  of  its  vessels  or  officers. 

The  Secretary  of  the  Treasury  is  not  authorized  by  said  act,  or  otherwise, 
to  assign  revenue  veasels  to  the  duty  of  seal  protection. 

Vessels  assigned  by  authority  of  the  President  to  the  protection  of  the 
seal  fisheries  will  henceforth,  while  so  assigned,  be  subject  to  the 
direction  of  the  Secretary  of  Commerce  and  Labor  in  respect  to  those 
duties,  but  their  internal  government  and  duties  concerning  the 
revenue  while  thus  engaged  will  be  under  the  Secretary  of  the  Treasury. 

Appropriations  for  the  Revenue-Cutter  Service  will  continue  to  be 
expended  by  the  Secretary  of  the  Treasury,  except  such  portions,  if 
any,  as  may  be  applied  to  extraordinary  business  concerning  seal  pro- 
tection, which  latter  will  be  under  the  control  of  the  Secretary  of 
Commerce  and  Labor. 

Department  of  Justice, 

July 'J,  1903. 

Sir:  In  answer  to  y^our  request  for  an  opinion  as  to  your 
relations  with  the  Revenue-Cutter  Service,  as  employed  in 
connection  with  seal  fisheries,  and  3^our  relations  with  ap- 
propriations made  under  the  head  of  Revenue-Cutter  Service 
concerning  the  seal  fisheries,  I  have  to  say: 

As  you  are  aware,  certain  vessels  of  that  Service  have  been 
sent  into  the  neigborhood  of  Alaska  every  spring  for  the 
purpose  of  protecting  the  seals.  While  so  engaged  they 
have  also  attended  to  such  revenue  business  as  could  be  con- 
veniently united  with  their  other  duty.  Congress  in  effect 
authorized  the  President  to  employ  the  revenue  vessels  upon 
seal  protecting  duty.  (See  acts  of  Congress  of  April  6, 189-i, 
and  December  29, 1897.) 
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For  the  present  season  the  vessels  have  been  sent  out  with 
instructions  given  by  or  through  the  Secretary  of  the 
Treasury. 

The  act  creating  your  Department  does  not  transfer  to  it 
the  Revenue-Cutter  Service,  or  any  of  the  vessels  or  officers 
thereof,  by  the  general  language  giving  you  jurisdiction, 
supervision,  and  control  of  the  seal  fisheries,  or  by  any 
other  language.  Congress  could  easily  have  expressed  such 
an  intention,  but  has  omitted  to  do  so.  It  does  not  give  to 
the  Secretary  of  the  Treasury  or  leave  with  him,  if  he  had 
it,  authority  to  assign  revenue  vessels  to  the  duty  of  seal 
protection.  All  duties  concerning  the  seals  are  transferred 
to  you. 

Accordingly,  vessels  assigned  by  authority  of  the  Presi- 
dent to  the  protection  of  the  seal  fisheries  will  henceforth, 
while  so  assigned,  be  subject  to  your  direction  in  respect  of 
their  duties  in  connection  with  the  seal  fisheries.  They  will 
remain,  however,  revenue  vessels,  and  their  officers  will 
remain  officers  of  the  customs.  Their  internal  government 
and  duties  concerning  the  revenue,  so  far  as  they  can  per- 
form any  while  protecting  the  seals,  will  be  under  the  Secre- 
tary of  the  Treasury. 

.  The  appropriation  you  refer  to  is  part  of  a  lump  sum  for 
the  Revenue-Cutter  Service,  and  has,  in  practice,  been 
almost  exclusively  expended  for  the  ordinary  running  ex- 
penses of  the  vessels  which  are  assigned  to  the  duty  of  seal 
protection.  It  will  continue  to  be  expended  by  the  Secre- 
tary of  the  Treasury,  except  such  part  of  it,  if  any,  as  has 
been  applied  to  exti-aordinary  business  concerning  seal  pro- 
tection, which  part  will  doubtless  be  under  your  control. 
Respectfully, 

W.  A.  DAY, 
Acting  Attorney-  General. 

The  Secbetaey  of  Commerce  and  Labor. 
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PROSECUTION  OF  CLAIMS   BY  FORMER  OFFICER,  ETC.,  OF 
CIVIL  SERVICE  COMMISSION. 

The  inhibitions  contained  in  section  190,  Revised  Statutes,  respecting  the 
prosecution  of  claims  against  the  United  States,  are  not  applicable  to 
the  United  States  Civil  Service  Commission,  ita  oflScers,  clerks,  or 
employees,  said  Commission  not  being  comprehended  within  the  term 
"Department**  as  used  in  that  section. 

Mr.  A.  R.  Serven,  formerly  chief  examiner  of  the  United  States  Civil 
Service  Commission,  if  not  otherwise  disqualified,  is  entitled  to  be 
enrolled  as  an  attorney  for  the  prosecution  of  claims  against  the 
United  States  before  the  Treasury  Department. 

Department  of  Justice, 

July  11,  1903. 

Sib:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  June  29,  1903,  wherein  you  ask  my  opin- 
ion relative  to  certain  questions  arising  in  your  Department 
concerning  the  meaning  and  construction  of  section  190  of 
the  Revised  Statutes  of  the  United  States. 

It  appears  that  Mr.  A.  R.  Serven,  of  this  city,  formerly 
chief  examiner  of  the  United  States  Civil  Service  Commis- 
sion, which  position  he  resigned  on  June  6,  1903,  has  made 
application  under  and  pursuant  to  the  rules  and  regula- 
tions governing  attorneys  and  agents  practicing  before  the 
Treasury  Department,  under  the  act  of  July  7,  1884  (23 
Stat.,  258),  for  enrollment  as  an  attorney  representing 
certain  claimants  before  the  Treasury  Department.  It 
further  appears  that  the  claims  which  Mr.  Serven  desires 
to  prosecute  before  your  department  were  pending  therein 
at  the  time  Mr.  Serven  was  in  the  employ  of  the  Govern- 
ment as  chief  examiner  of  the  Civil  Service  Commission, 
the  nature  of  which  claims  it  is  unnecessary  to  state.  The 
questions  submitted  by  you  are  as  follows: 

1,  "  Is  the  United  States  Civil  Service  Commission  com- 
prehended in  the  term  *  Departments,'  as  used  in  section  190, 
Revised  Statutes,  and  are  its  officers,  clerks,  or  employees 
within  the  inhibitions  contained  in  said  section  respecting 
the  prosecution  of  claims  against  the  United  States?  " 

2.  *'Is  Mr.  A.  R.  Serven,  formerly  chief  examiner, 
United  States  Civil  Service  Commission,  entitled  to  enroll- 
ment as  an  attorney  practicing  before  the  Treasury  Depart- 
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ment,  unaffected  by  the  provisions  of  section  190,  Revised 
Statutes,  or  is  he  entitled  to  such  enrollment  subject  to  the 
inhibitions  contained  in  said  section? " 

Section  190  of  the  Revised  Statutes  was  originally  sec- 
tion 6  of  the  act  of  June  1, 1872,  making  appropriations  for 
the  service  of  the  Post-Office  Department,  which  section 
reads  as  follows: 

"  Sec,  6.  That  it  shall  not  be  lawful  for  any  person  who 
shall  hereafter  be  appointed  an  officer,  clerk,  or  employee  in 
any  of  the  Executive  Departments  to  act  as  counsel,  attor- 
ney, or  agent  for  prosecuting  any  claim  against  the  United 
States  which  was  pending  in  said  departments  while  he  was 
said  officer,  clerk,  or  employee,  nor  in  any  manner,  nor  by 
any  means,  to  aid  in  the  prosecution  of  any  such  claim, 
within  two  years  next  after  he  shall  have  ceased  to  be  such 
officer,  clerk,  or  employee."    (17  Stat,  202.) 

It  will  be  observed  that  the  law  as  originally  enacted  made 
it  unlawful  fer  any  person  thereafter  appointed  an  officer, 
clerk,  or  employee  in  any  of  the  JSasecutwe  Departrnents  to 
act  as  counsel,  attorney,  or  agent,  etc.;  and  had  the  law 
remained  in  the  form  in  which  it  was  originally  passed  there 
would  exist  considerable  ground  fot  the  contention  that  all 
the  Executive  establishments  of  the  Government,  whether 
having  a  Cabinet  officer  at  their  head  or  not,  should  be  con- 
sidered as  included  within  the  inhibitions  of  such  law. 

When  the  statutes  of  the  United  States  were  revised  in 
1874,  section  5  of  the  act  of  June  1, 1872,  above  quoted,  was 
incorporated  in  said  revision  under  Title  IV,  section  190. 
And  in  addition  to  certain  modifications  then  made  by  Con- 
gress in  the  law  itself,  this  provision  was  so  associated  with 
other  sections  of  the  Revised  Statutes  of  1874,  under  said 
Title  IV,  as  to  materially  limit  the  scope  of  its  operation, 
or,  at  all  events,  to  make  its  application  more  definite  and 
certain. 

Section  190  of  the  Revised  Statutes  of  1874,  which  is  the 
law  now  under  consideration,  is  as  follows: 

''  Sec.  190.  It  shall  not  be  lawful  for  any  person  appointed 
after  the  first  day  of  June,  one  thousand  eight  hundred  and 
seventy-two,  as  an  officer,  clerk,  or  employe  in  any  of  the 
Departments,  to  act  as  counsel,  attorney,  or  agent  for  prose- 
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cuting  any  claim  against  the  United  States  which  was  pend- 
ing in  either  of  said  Departments  while  he  was  such  officer, 
clerk,  or  employe,  nor  in  any  manner,  nor  by  any  means, 
to  aid  in  the  prosecution  of  any  such  claim,  within  two  years 
next  after  he  shall  have  ceased  to  be  such  officer,  clerk,  or 
employe." 

Title  IV  of  the  Revised  Statutes  of  1874,  under  which  this 
section  was  placed  in  the  revision,  bears  the  following  cap- 
tion: "Provisions  applicable  to  all  the  Executive  Depart- 
ments;" and  the  first  section  under  this  title  is  section  168 
of  the  Revised  Statutes,  which  is  as  follows: 

"  Sec.  158.  The  provisions  of  this  Title  shall  apply  to  the 
following  Executive  Departments: 

"  First.  The  Department  of  State. 

"  Second.  The  Department  of  War. 

''Third.  The  Department  of  the  Treasury. 

"  Fourth.  The  Department  of  Justice. 

''Fifth.  The  Post- Office  Department. 

"  Sixth.  The  Department  of  the  Navy. 

"  Seventh.  The  Department  of  the  Interior." 

This  section,  it  will  be  observed,  contains  a  clear  and  spe- 
cific limitation  on  section  190,  as  follows:  The  provisions  of 
this  Title  shall  apply  to  the  following  Executive  Depart- 
metits^  and  section  169  provides  that  ''the  word  'Depart- 
ment '  when  used  alone  in  tliis  Title,  and  Titles  V,  VI,  VU, 
VIII,  IX,  X,  and  XI  means  one  of  the  Executive  Depart- 
ments enumerated  in  the  preceding  section."  These  two 
sections,  168  and  159,  in  my  judgment,  show  very  clearly 
an  intention  on  the  part  of  Congress  to  limit  the  applica- 
tion of  the  word  "  Department,"  as  used  in  section  190,  to 
the  sevei'al  Executive  Departments  enumerated  and  defined 
in  sections  168  and  159,  respectively. 

In  construing  the  law  here  under  discussion,  the  well- 
known  maxim  "Expressio  unius  est  exclusio  alterius" 
seems  to  be  peculiarly  applicable.  For  it  must  be  remem- 
bered that  the  statute  here  under  consideration  makes  that 
unlawful  which  before  the  enactment  of  the  statute  was  per- 
fectly lawful,  and  expressly  enumerates  and  defines  the 
several  Executive  Departments  of  the  Government  included 
within  its  inhibitions;  and  inasmuch  as  the  law  expressly 
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mentions  the  several  Executive  Departments  which  were 
intended  to  be  included,  there  arises  at  once  the  implica- 
tion that  all  other  Executive  Departments  (if  any  there  be) 
were  intended  to  be  excluded. 

And  Congress  was  evidently  inclined  to  this  same  con- 
struction of  the  law  when  it  came  to  creating  the  Depart- 
ment of  Agriculture  and  the  Department  of  Commerce  and 
Labor.  Those  departments  of  course  were  not  in  existence 
in  1874  when  this  law  was  reenacted  in  its  revised  form,  and 
if  nothing  appeared  in  the  acts  creating  such  new  Executive 
Departments,  making  the  provisions  of  Title  IV  of  the 
Revised  Statutes  applicable  thereto,  such  departments  not 
being  expressly  named  along  with  the  other  Executive 
Departments  enumerated  in  section  158  of  the  Revised 
Statutes,  on  the  principle  above  enunciated,  would  have 
been  excluded.  Congress  recognized  such  fact,  and  in 
creating  the  Department  of  Agriculture  and  the  Depart- 
ment of  Commerce  and  Labor,  provided  in  express  terms 
that  the  provisions  of  Title  IV  of  the  Revised  Statutes, 
which  includes  the  law  here  under  discussion,  should  apply 
to  these  new  Executive  Departments.  The  language  of  the 
acts  of  Congress  making  such  provision,  is  as  follows: 

**  Section  158  of  the  Revised  Statutes  is  hereby  amended 
to  include  such  Department,  and  the  provisions  of  Title  IV 
of  the  Revised  Statutes,  including  all  amendments  thereto, 
are  hereby  made  applicable  to  said  Department."  (Act  of 
February  9,  1889,  25  Stat.,  659;  act  of  February  14,  1903, 
32  Stat.,  826.) 

It  is  difficult,  therefore,  to  avoid  the  conclusion  that 
Title  IV  of  the  Revised  Statutes  is  limited  in  its  application 
to  those  Executive  Departments  of  the  Government  which 
are  expressly  named  therein  and  the  Department  of  Agi'i- 
culture  and  the  Department  of  Commerce  and  Labor,  which 
were  subsequently  included  under  said  Title,  and  that  the 
word  "  Department,"  where  the  same  appears  in  section 
190  of  the  Revised  Statutes,  has  reference  solely  to  one  of 
said  Executive  Departments  of  the  Government.  It  is  also 
a  significant  fact  in  this  connection,  that  Congress  in  creat- 
ing the  Civil  Service  Commission  by  the  act  of  January  16, 
1883,  failed  to  insert  any  provision  making  Title  IV  of  the  Re- 


Digitized  by  LjOOQ IC 


10    Prosecution  of  Claims  against  TJ,  S.  hy  former  Officer. 

tised  Statutes  applicable  to  the  officers,  clerks,  or  employees 
of  said  Commission.  And  it  may  be  observed  that  there 
arc  several  other  bureaus  or  departments  of  the  Govern- 
ment directly  responsible  to  the  President  to  which  the 
provisions  of  Title  IV  have  not  been  made  applicable  by 
law. 

The  Civil  Service  Commission  is  required  by  the  act  cre- 
ating it  to  make  its  report  directly  to  the  President,  and  I 
have  been  unable  to  discover  any  provision  of  law  which 
requires  said  Commission,  or  its  officers,  clerks,  or  em- 
ployees to  report  to  any  of  the  Executive  Departments 
enumerated  in  Title  IV  and  the  laws  amendatory  thereof, 
or  which  places  the  Civil  Service  Commission,  or  its  officers, 
clerks,  or  employees  in  any  manner  whatsoever  under  the 
control,  supervision,  or  direction  of  any  of  said  Executive 
Departments. 

I  therefore  hold  that  the  inhibitions  contained  in  section 
190,  of  the  Revised  Statutes,  respecting  the  prosecution  of 
claims  against  the  United  States,  are  not  applicable  to  the 
United  States  Civil  Service  Commission,  for  the  reason  that 
said  Commission  is  not  comprehended  within  the  term 
*' Department"  as  used  and  understood  in  said  section;  and 
that  Mr.  A.  R.  Serven,  who  was  formerly  chief  examiner 
of  the  United  States  Civil  Service  Commission,  if  other- 
wise qualified,  is  entitled  to  be  enrolled  as  an  attorney  for 
the  prosecution  of  said  claims  against  the  United  States 
before  the  Treasur}^  Department,  unaffected  by  the  provi- 
sions contained  in  section  190  of  the  Revised  Statutes. 
Respectfully, 

HENRY  M.  HOYT, 
Acitng  Attorney-  General. 

The  Secretary  of  the  Treasury. 
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CENSUS  OFFICE— DEPARTMENT  OF  COMMERCE  AND  LABOR. 

The  Census  Office  is  an  integral  part  of  the  Department  of  Commerce 
and  Labor,  and  as  sach  is  subject  to  the  direction  of  the  Secretary  o\ 
that  Department. 

Various  objections  thereto  considered. 

Department  of  Justice, 

July  U,  190S. 

Sib:  I  have  received  your  request  for  an  opinion  as 
follows: 

"I  have  the  honor  to  request  an  opinion  as  to  the  legal 
status  of  the  Bureau  of  the  Census  as  a  bureau  of  the 
Department  of  Commerce  and  Labor.  Important  questions 
of  organization  and  administration  are  dependent  upon  a 
clear  understanding  of  the  relations  which  should  exist 
between  the  Department  and  its  various  bureaus  and  oflSces, 
and  it  is  essential  that  I  should  be  advised  more  explicitly 
of  the  extent  of  the  authority  and  control  vested  in  the  head 
of  the  Department  by  the  organic  act. 

^^  In  this  connection  I  beg  to  transmit  a  communication 
addressed  to  me,  under  date  of  July  8, 1903,  by  the  Director 
of  the  Census,  and  to  request  your  consideration  of  such 
portions  of  his  letter  as  are  pertinent  to  the  issue. 

"  Owing  to  the  urgency  of  the  questions  involved,  may  I 
ask  for  an  opinion  upon  this  subject  at  your  earliest  con- 
venience?" 

I  have  carefully  considered  the  well-presented  arguments 
of  the  Director,  who  contends  that  the  Census  Office  is 
independent  of,  though  "nominally"  under,  the  Secretary 
of  the  new  Department. 

He  says  that  section  4  of  the  Department  of  Commerce 
act  uses  the  words  ''jurisdiction  and  supervision  "  in  speak- 
ing of  Treasury  business  transferred,  and  omits  the  word 
"  supervision  "  in  speaking  of  the  Census  Office.  Possibly 
the  word  "  supervision"  was  added  as  especially  appropri- 
ate to  the  relations  of  the  new  Secretary  to  the  army  and 
navy  officers  and  collectors  of  customs  in  some  of  the 
branches  of  the  service  transferred  to  the  new  Department. 
In  section  7  this  word  is  used  concerning  collectors  and 
Bevenue-Cutter  Service  and  dropped  when  officers  of  the 
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Department  of  Commerce  and  Labor  are  to  be  directed. 
But  the  words  ''jurisdiction  and  control" — a  much  stronger 
word  than  "supervision" — had  been  already  used  in  section 
3,  and  the  same  word  is  used  again  in  section  4. 

He  says,  again,  that  the  nature  of  the  census  work,  par- 
ticularly the  decennial  work,  is  such  as  to  require  for  the 
Census  Office  a  "  complete  administrative  autonomy  of  its 
own,"  to  avoid  "delays  and  embarrassments."  But  it  is 
not  a  necessary  presumption  that  the  direction  of  the  Sec- 
retary, who  is  in  touch  with  the  President,  any  more  than 
the  direct  control  of  the  President,  would  produce  only 
"delays  and  embarrassments,"  or  be  inconsistent  with  a 
complete  and  effective  organization  of  the  office. 

Again,  it  is  suggested  that,  in  the  absence  of  a  "specific 
provision"  to  the  contrary,  the  presumption  is  that  a  trans- 
ferred bureau  is  to  have  the  same  relations  to  the  new 
Department  as  to  the  old.  Many  offices  and  bureaus  were 
attached  to  Departments,  the  proper  work  of  which,  from 
their  nature,  they  could  not  possibly  promote;  and  some  of 
these  are  now  made  parts  of  the  Department  of  Commerce 
and  Labor  because  through  them  it  could  naturally  be 
expected  to  accomplish  the  important  "end"  proposed  in 
its  creation. 

The  natural  presumption  is,  then,  that  they  are  to  have  a 
different  relation  to  the  new  Department  from  that  which 
they  had  to  the  old.  It  seems  to  me,  however,  that  a  bureau 
or  office  transferred  to  another  Department  should  be  pre- 
sumed to  be  intended  to  tit  into  its  organization  and  scheme, 
as  a  transferred  territory  conforms  to  the  institutions  and 
policy  of  its  new  sovereign. 

Again,  the  Director  finds  that  section  10  transfers  all  the 
authority  possessed  or  exercised  by  the  former  secretaries 
over  the  bureaus  and  offices  transferred,  and  does  not  go 
beyond  that.  This  is  true,  but  section  10  does  not  tend  to 
negative,  in  the  slightest  degree,  the  conferring  of  additional 
authority  by  other  sections. 

Again,  it  is  suggested  that  the  act  of  January  12,  1903 
(32  Stat.,  767),  providing  for  the  transfer  of  records  and 
fiOies  of  old  censuses  by  the  Secretary  of  the  Interior  to  the 
Census  Office,  authorized  the  Director  to  furnish  governors 
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of  States  and  others  with  copies  of  so  much  of  said  files  as 
may  be  requested,  "at  the  discretion  of  the  Director."  It 
is  now  provided  that  all  the  records  and  files  are  to  be  trans- 
ferred to  the  Department  of  Commerce  and  Labor.  I  do 
not  see  that  this  act  of  January  12,  1903,  can  throw  much 
light  upon  the  interpretation  of  the  subsequent  Department 
of  Conmierce  act. 

It  is  further  suggested  that  the  act  of  March  3,  1903  (32 
Stat.,  1059),  subsequent  in  date  to  the  Department  of  Com- 
merce act,  provides  that  an  unexpended  balance  of  ap- 
propriation for  census  work  may  be  availed  of,  so  far  as 
necessary,  to  pa}'  certain  employees,  ^'  to  be  selected  and  em- 
ployed by  the  Director  of  the  Census  at  such  dates  and  for 
such  periods  of  time  as  he  may  deem  proper,"  to  compile 
the  returns  of  the  Philippine  census  taken  by  the  Philippine 
Commission.  But  it  is  clear  that  section  10  of  the  Depart- 
ment of  Commerce  and  Labor  act  expressly  gives  to  the  new 
Secretary  all  the  ''powers  and  authority"  of  the  old,  includ- 
ing control  of  appointments. 

The  Director  calls  attention  to  a  report  of  a  committee 
upon  the  Department  of  Commerce  and  Labor  bill,  wherein 
the  committee  say  that  the  actions  and  reports  of  the  Com- 
missioner of  Labor  are  not  subject  to  the  Secretary's  con- 
trol, but  the  context  shows  that  the  committee  was  seeking 
to  allay  the  supposed  fear  of  organized  labor  that  the  new 
Secretary  would  represent  ''capitalistic  influence,"  by  show- 
ing that  the  Secretary  could  not  remove  the  Commissioner, 
a  Presidential  appointee,  or  "prevent  the  execution"  of  the 
laws  defining  the  duties  of  the  Department  of  Labor. 

Reports  and  debates  are  unsafe  guides  to  the  interpreta- 
tion of  the  law,  but  I  understand  the  committee  to  be  giv- 
ing, for  the  benefit  of  laymen,  and  particularly  of  laboring 
men,  an  explanation  of  the  status  of  any  important  bureau 
or  office  whose  chief  is  a  Presidential  appointee  and  whose 
duties  and  organization  are  provided  by  law.  There  are  a 
number  of  these  under  the  supervision  of  the  heads  of 
Departments — for  example,  the  Office  of  Indian  Affairs  and 
the  Pension  Office.  When  the  committee  wrote,  the  pro- 
vision about  consolidating  bureaus  was  not  in  the  bill. 

The  Director  has  not  failed  to  observe  the  argument 
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against  his  position  to  be  drawn  from  the  provision  of  sec- 
tion 4,  which  gives  the  Secretary  power  ''to  rearrange  the 
statistical  work  of  the  bureaus  and  offices  confided  to  said 
Department,  and  to  consolidate  any  of  the  statistical  bureaus 
transferred  to  said  Department;"  but  he  passes  over  some 
broad  language  which  precedes: 

"The  Secretary  of  Commerce  and  Labor  shall  have  con- 
trol of  the  work  of  gathering  and  distributing  statistical 
information  naturally  relating  to  the  subjects  confided  to  his 
Department." 

The  Director  urges  that  such  rearrangement  and  consol- 
idation "does  not  involve  supervision  of  the  work  by  the 
Secretary  when  it  has  been  so  rearranged  and  consolidated;' 
but  he  does  not  say  how  he  expects  to  escape  the  broad  lan- 
guage last  quoted  or  the  equally  broad  language  with  which 
the  paragraph  quoted  ends,  viz:  "And  said  Secretary  of 
Commerce  and  Labor  may  collate,  arrange,  and  publish 
such  statistical  information  so  obtained  in  such  manner  as 
to  him  may  seem  wise." 

Nor  is  any  reference  made  to  the  illustration  which  section 
6  furnishes  of  the  intention  of  Congress.  That  section 
creates  a  new  bureau,  called  a  bureau  of  manufactures,  and 
provides: 

"  It  shall  be  the  province  of  said  bureau,  \mder  the  direc- 
tion of  the  Sea^etary^  to  foster,  promote,  and  develop  the 
various  manufacturing  industries  of  the  United  States,  and 
markets  *  *  *  by  gathering,  compiling,  publishing,  and 
supplying  all  available  and  useful  information  concerning 
such  industries  and  such  markets,  and  by  such  other  methods 
and  means  as  may  he  prejicriied  hy  the  Secretary  or  provided 
hy  /////;." 

The  Constitution  divides  the  Government  into  three 
branches,  and  provides: 

' '  The  executive  power  shall  be  vested  in  a  President  of  the 
United  States  of  America;  *  *  *  he  shall  take  care  that 
the  laws  be  faithfully  executed." 

The  whole  executive  power  is  thus  vested  in  the  President, 
and  it  is  made  his  duty  to  see  to  it  that  all  officers  of  the 
executive  branch  faithfully  execute  the  laws. 
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The  Executive  Departments  are  thus  mentioned  by  the 
Constitution: 

**  He  may  require  the  opinion,  in  writing,  of  the  principal 
oflScer  in  each  of  the  Executive  Departments,  upon  any 
subject  relating  to  the  duties  of  their  respective  offices." 

And— 

"  The  Congress  may  by  law  vest  the  appointment  of  such 
inferior  officers,  as  they  think  proper,  in  the  President 
alone,  in  the  courts  of  law,  or  in  the  heads  of  Departments." 

The  first  Congress  under  the  Constitution,  whose  business 
it  was  to  organize  the  Government  and  whose  proceedings 
are  often  referred  to  as  indicative  of  the  intention  of  the 
framers  of  the  Constitution,  passed  laws  creating  in  the 
executive  branch,  the  Department  of  Foreign  Aflfairs,  the 
Department  of  War,  the  Treasury  Department,  and  "  the 
Post-Office.''  The  "principal  officer  "of  the  Department 
of  Foreign  Affairs  was  "  to  perform  and  execute  tnich  duties 
as  shall  JroTTi  time  to  time  he  enjoined  on  at*  entrusted  to  him 
hy  the  President  of  the  United  States,  agreeable  to  the  Consti- 
tution, relative  to  correspondence,  commissions,  or  instruc- 
tions to  or  with  public  ministers  or  consuls,"  eU^  Similar 
lang'uage  was  used  concerning  the  Secretary  of  the  Depart- 
ment of  War,  Secretary  of  the  Treasury,  and  Postmaster- 
General. 

There  was  to  be  in  the  Department  of  Foreign  Affairs 
'^  an  inferior  officer,  to  be  appointed  by  the  principal  offi- 
cer, and  to  be  employed  as  he  shall  deem  proper." 

It  will  thus  be  seen  that  the  founders  of  the  Government 
had  a  definite  conception  of  the  executive  branch  of  the 
Government,  as  divided  into  great  Departments,  through 
which  the  President  was  to  see  to  the  execution  of  all  the 
laws,  principally  by  consulting  and  directing  the  depart- 
mental heads,  who  were  to  carry  out  and  require  their  sul)- 
ordinates  to  carry  out  his  orders  concerning  such  execution. 
This  conception  is  obviously  in  accordance  with  elementary 
principles  of  business  management. 

While  the  Constitution  wisely  refrained  from  prohibi- 
tions against  the  creation  of  executive  offices  outside  of  these 
great  Executive  Departments,  and  while  such  offices  have  been 
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created,  the  general  organization  of  the  executive  branch 
has  remained  for  over  a  centur}^  as  originally  conceived. 

Sanctioned  as  the  plan  is  by  the  Constitution  and  by  long 
usage,  and  according  as  it  does  with  common  business  no- 
tions, it  is  to  be  presumed  that  Congress  intends  to  conform 
to  it,  unless  there  is  clear  evidence  to  the  contrary. 

In  an  opinion  of  my  predecessor,  given  in  1899  (22  Opin., 
414),  he  compared  the  Census  act  of  1889  with  that  of  1899, 
and  pointed  out  that  in  the  former,  but  not  the  latter,  the 
Superintendent  of  the  Census  was,  under  tlie  directlofiofthe 
Jiead  of  the  Interior  Department,  to  superintend  the  taking 
of  the  census.  The  Secretary  of  the  Interior  was  authorized 
to  appoint  the  officers  and  employees.  In  many  instances  the 
action  of  the  Superintendent  of  Census  was  made  to  depend 
upon  the  approval  of  the  Secretary,  and  the  expenditures 
were  placed  within  the  authority  of  the  Secretary  alone. 
He  remarked  that  the  general  law  of  Revised  Statutes,  sec- 
tion 441,  did  not  apply  in  1899,  that  section  providing: 

"The  Secretary  of  the  Interior  is  charged  with  the  super- 
vision of  public  business  relating  to  the  following  subjects: 
First,  the  census,  when  directed  by  law;  second,  the  public 
lands,  including  mines,"  etc. 

The  phrase  "when  directed  by  law"  was  assumed  to 
apply  to  the  Secretary's  supervision  and  not  to  the  taking 
of  the  census.  No  allusion  was  made  to  the  power  of  the 
Secretary  under  Revised  Statutes,  section  161,  to  govern  his 
Department  and  the  conduct  of  its  officers.  My  predeceSvSor 
concluded  that  the  duties  of  the  Director  were  not  to  be  per- 
formed under  the  supervision  of  the  Secretary  of  the  Interior. 

Since  that  opinion  was  delivered  the  act  of  1902  (32  Stat., 
51),  creating  the  permanent  Census  Office,  was  passed,  sec- 
tion 4  of  which  provides  for  the  appointment  of  the  officers 
and  employees  by  the  Director,  '^wit/i  the  aj)j)ror(il  of  tlie 
head  of  the  Departtnent  to  which  the  said  Census  Office  is 
attached." 

If  it  could  be  said  by  my  predecessor  that  the  appoint- 
ment of  officers  and  employees  was,  in  1899,  vested  in  the 
Director  of  the  Census,  it  must  be  conceded  that  the  act  of 
1902  required  the  approval  of  one  of  those  "heads  of 
Departments"  in  whom  Congress  is  authorized  by  the  Con- 
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stitution  to  vest  such  power;  and  if  true  then  that  the 
expenditures  were  to  be  such  as  the  Director  authorized,  it 
is  also  true  that  now  it  is  declared  to  be  the  duty  of  the 
Secretary  to  direct  the  expenditure  of  unexpended  balances 
of,  and  regular  annual,  appropriations;  and  if  it  could  be 
said  in  1899  that  '^so  far  as  the  direct  language  of  the  act 
(of  1899)  is  concerned,  the  operations  of  the  Director  of  the 
Census  and  his  suboixiinates  are  in  no  respect  subject  to  the 
supervision,  approval,  control,  direction,  or  modification  of 
the  Secretary  of  the  Interior,"  the  act  creating  your  Depart- 
ment very  distinctly  places  the  Census  Office  and  its  statis- 
tical work  under  the  *' jurisdiction"  and  *' control"  thereof. 
If  that  office  was  "in  the  Department  of  the  Interior"  (act 
of  1899)  or  "attached  to"  it  (act  of  1902),  it  is  now  ex- 
pressly made  "a  part"  of  the  new  Department  (sec.  3, 
Department  of  Commerce  act);  and  section  161  of  the  Re- 
vised Statutes  is  expressly  made  applicable  to  your  Depart- 
ment, no  exception  being  made  of  the  Census  Office.  It 
reads  as  follows: 

"Sec.  161.  The  head  of  each  Department  is  authorized  to 
prescribe  regulations,  not  inconsistent  with  law,  for  the 
government  of  his  Department,  the  conduct  of  its  officers 
and  clerks,  the  distribution  and  performance  of  its  business, 
and  the  custody,  use,  and  preservation  of  the  records,  papers, 
and  property  appertaining  to  it." 

Why  is  the  Census  Office  given  its  position  with  regard 
to  your  Department?    Congress  answers: 

"It  shall  be  the  province  and  duty  of  said  Department  to 
foster,  promote,  and  develop  the  foreign  and  domestic  com- 
merce, the  mining,  manufacturing,  shipping,  and  fishing 
industries,  the  labor  interests,  and  the  transportation  facil- 
ities of  the  United  States,  and  to  this  end  it  shall  be  vested 
with  jurisdiction  and  control  of  the  departments,  bureaus, 
offices,  and  branches  of  the  public  service  hereinafter 
specified." 

Can  we  properly  attribute  to  Congress  the  intention  to 
set  before  the  Department  such  an  important  end  to  accom- 
plish, and  expect  such  a  difficult  duty  to  be  successfully 
performed  by  it  through  a  conglomeration  of  institutions 
over  which  it  was  to  exercise  no  real  authority  ?  I  can  not 
18248— VOL  25—04 2 
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think  that  Congress  would  deliberately  set  such  an  example 
of  business  mismanagement  in  creating  an  institution  to 
promote  and  develop  the  business  of  the  country. 

For  these  reasons  I  am  of  opinion  that  the  Census  OflSce 
is  an  integral  part  of  your  Department,  and  as  such,  subject 
to  your  direction. 
Respectfully, 

HENRY  M.  HOYT, 
Acting  Attorney-  General. 
The  Secretary  of  Commerce  and  Labor. 


EVICTION  FROM  PUBLIC  LANDS  IN  DISTRICT  OF  COLUMBIA. 

Section  1797,  Revised  Statutes,  as  amended  by  the  act  of  April  28,  1902 
(32  Stat.,  162),  authorizes  summary  proceedings  against  those  persona 
only  who  are  in  unlawful  occupancy  of  public  buildings  or  grounds 
in  the  District  of  Columbia.  This  involves  the  question  of  title  of  the 
United  States  to  the  property  in  question,  and  the  oflBcer  chaiiged  with 
this  duty  must  determine  correctly,  at  his  peril,  that  the  occupant  is 
such  tr^ipasser. 
Section  1797  does  not  authorize  the  summary  deprivation  of  a  rightful 
possession  without  due  process  of  law;  and,  except  in  a  few  rare 
instances,  mere  legislation,  or  ministerial  acts  under  it,  would  not  be 
due  process. 
Occupants  of  lands  in  the  District  of  Columbia  who  have  been  in  posses- 
sion thereof  for  a  number  of  years  under  claim  of  title  are  not  required 
to  establish  their  right  in  court,  and  thereby  relieve  the  Government 
from  the  burden  of  first  establishing  its  own  title  or  right  to  possession, 
as  it  must,  if  these  are  contested. 
T*he  marshal  has  no  discretion  in  the  performance  of  the  duty  imposed 
upon  him  by  the  statute,  and  in  so  doing  has  the  same  right  to  sum- 
mon assistance  that  he  has  in  executing  other  lawful  process. 

Department  of  Justice, 

July  16,  1903. 
Sir:  1  have  the  honor  to  respond  to  your  note  of  May  20, 
1903,  in  which  you  request,  for  reasons  stated  and  because  of 
additional  facts  submitted,  a  reconsideration  of  my  opinion 
dated  April  4,  1903  (24  Opin.,  616),  respecting  the  proposed 
summary  ejection  of  alleged  trespassers  on  the  public 
grounds  of  the  United  States  near  the  west  end  of  Virginia 
avenue  in  the  District  of  Columbia.  I  have  attentively  con- 
sidered the  matters  submitted,  and  have  reached  the  follow- 
ing conclusions: 
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Section  1797,  Revised  Statutes,  as  amended  by  the  act  of 
April  28,  1902  (82  Stat.,  152),  provides: 

''That  the  Chief  of  Engineers  shall  have  charge  of  the 
public  buildings  and  grounds  in  the  District  of  Columbia, 
under  such  regulations  as  may  be  prescribed  by  the  Presi- 
dent, through  the  War  Department,  except  those  buildings 
and  grounds  which  are  otherwise  provided  for  by  law;  and 
when  it  shall  be  made  to  appear  to  the  said  Chief  of  Engi- 
neers, or  to  the  officer  under  his  direction  having  immediate 
charge  of  said  public  buildings  and  grounds,  that  any  per- 
son or  persons  is  in  unlawful  occupation  of  any  portion  of 
said  public  lands  in  the  District  of  Columbia,  it  shall  be  the 
duty  of  said  officer  in  charge  thereof  to  notify  the  marshal 
of  the  District  of  Columbia  in  writing  of  such  unlawful 
occupation,  and  said  mai'shal  shall  thereupon  cause  the  said 
trespasser  or  trespassei^  to  be  ejected  from  said  lands,  and 
shall  restore  possession  of  the  same  to  the  officer  charged 
by  law  with  the  custody  thereof." 

The  original  section  contained  merely  that  portion  of  the 
amended  set^tion  which  is  contained  in  the  ifirst  clause  above 
quoted,  providing  for  the  charge  and  custody  of  certain 
property  not  otherwise  provided  for.  The  rest  of  the  sec- 
tion as  to  ejecting  trespassers  is  new  legislation. 

There  can  be  no  serious  doubt  that  it  is  within  the  power 
of  Congress  thus  to  provide  the  way  by  which  trespassers 
may  be  summarily  ejected  from  the  public  grounds  of  the 
United  States.  The  right  to  defend  its  possession  of  its 
own  lands  against  a  trespasser,  and  in  doing  so,  to  regain  or 
retake  that  possession  when  necessary,  is  inherent  in  every 
government,  and  would  exist  in  this  case  as  well  without 
this  section  as  with  it.  The  section  does  not  purport  to 
confer  such  right,  but  merely  provides  the  way  for  its 
exercise. 

And,  as  the  section  deals  only  with  trespassers,  persons 
"in  unlawful  occupation,"  without  right,  there  can  be  no 
question  of  deprivation  of  property  or  right  without  due 
process  of  law.  I  have  no  doubt  either  of  the  validity  of 
the  section  or  that  it  authorizes  the  proper  officer  of  your 
Department  to  proceed  in  the  manner  there  provided,  sum- 
marily to  eject  trespassers  upon  the  public  grounds  within 
the  District  of  Columbia.    To  hold  otherwise  would  be  to 
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deny  to  the  section  its  only  force  and  effect  and  render  it 
nugatory. 

The  difficulty,  however,  is  not  in  this  particular  aspect  of 
the  case,  but  in  determining  in  the  first  instance  whether  the 
occupant  is  a  trespasser,  or  is  rightfully  there.  This 
involves,  also,  the  question  of  the  title  of  the  United  States 
to  the  property  in  question.  As  the  section  authorizes  this 
summary  proceeding  against  those  persons  only  who  are  in 
unlawful  occupancy,  the  officer  charged  with  the  duty  must, 
at  his  peril,  determine  correctly  that  the  occupant  is  such 
trespasser.  In  case  of  a  mistake  there  is  the  same  liability 
to  the  injured  party  as  though  this  section  were  not  enacted. 
The  section  does  not,  nor  could  it,  authorize  summaiy 
deprivation  of  a  rightful  possession  without  due  process  of 
law,  and,  except  in  a  few  rare  cases,  mere  legislation,  or 
ministerial  acts  under  it,  would  not  be  due  process  of  law. 
And  in  case  a  mistake  were  made,  and  a  rightful  occupant 
thus  ejected,  it  is  at  least  very  doubtful  if  the  notice  from 
the  Chief  of  Engineers,  provided  for  in  this  section,  would 
be  any  defense  to  the  marshal.  Doubtless  the  Government 
would  be  honorably  and  rightfully  bound  to  protect  the 
marshal  in  the  execution  of  its  orders. 

The  whole  question  resolves  itself  into  one  of  expediency 
in  each  particular  case,  rather  than  of  law;  and  the  question 
in  any  case  will  be  whether,  under  all  the  circumstances,  it 
is  expedient  to  resort  to  these  proceedings  or  proceed  in  the 
usual  way  in  the  courts.  The  determination  of  this  question 
in  each  instance  is  committed  to  your  administrative  judg- 
ment, and  does  not  properly  fall  within  m\'^  function  to  render 
opinions  on  questions  of  law.  But  I  may  say  that  resort  to 
these  summary  proceedings  should  not  be  had  except  in  a 
clear  case;  nor  where  there  is  a  bona  fide  claim  of  right  to  the 
possession,  unless  it  is  substantially  certain  that  such  claim 
is  ill  founded.  Again,  the  length  of  undisturbed  possession, 
the  character  of  improvements  made,  the  nature  of  the  use 
by  the  occupant,  all  these  and  other  facts  may  afford  a  warn- 
ing presumption  that  they  are  not  entirely  without  right, 
and  may  well  affect  the  choice  of  remedies.  Again,  where 
the  nature  and  use  of  the  property  are  such  as  to  make  it 
difficult  for  the  marshal  to  oust  the  occupant  and  put  the 
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officer  entitled  thereto  in  possession,  this,  of  itself,  may 
render  it  advisable  to  proceed  in  the  courts,  where  the  rights 
of  the  parties  may  be  defined  and  determined  and  the  pre- 
cise duty  of  the  marshal  may  be  prescribed.  For  example, 
it  is  understood  that  the  Chesapeake  and  Ohio  Canal  Com- 
pany occupies  as  a  part  of  its  canal  bed,  and  claims  to  own, 
a  portion  of  the  land  here  in  question.  In  such  a  case  it 
may  be  thought  best  to  proceed  in  the  usual  way  in  the 
courts. 

Some  of  these  occupants  who  are  considered  as  trespassers 
are  there,  I  am  informed,  as  tenants  of  this  canal  company, 
which  has  been  in  possession  for  many  years.  While  it 
would  not  follow  from  this  that  the  canal  company  and  its 
tenants  were  not  trespassers,  such  facts  should  be  carefully 
considered  before  resorting  to  the  summary  proceedings 
provided  by  this  section. 

I  find  myself  unable  to  concur  in  the  view  suggested  by 
your  note,  that  the  effect  of  this  section  is  to  compel  those 
in  possession  themselves  to  go  first  into  court  and  show  their 
right  to  be  there,  and  to  relieve  the  Government  from  the 
burden  of  first  establishing  its  own  title.  This  may  have 
been,  as  stated,  the  purpose  of  those  who  procured  the  leg- 
islation, but  the  section  itself  neither  imports  nor  accom- 
plishes any  such  purpose,  nor  could  it  do  so.  If  one  has  a 
right  to  the  possession,  which  he  can  establish  in  court,  no 
statute  can  authorize  his  ejection  in  any  such  way.  It  is 
only  in  case  of  a  trespasser  who  has  no  title  that  resort  can 
be  had  to  this  proceeding,  and  in  every  such  case  the  Gov- 
ernment must  establish  ifc^  title  or  right  to  possession,  just 
as  in  any  other  case,  if  these  are  contested. 

While  the  facts  constituting  the  basis  of  the  title  of  the 
United  States  to  the  lands  in  question  are  not  sufficiently 
stated  to  warrant  a  decisive  opinion,  yet  they  appear  to 
show  a  prima  facie  title  in  the  Government.  But  at  this 
point  the  entire  dispute  arises.  It  is  claimed,  and  with 
apparent  belief,  that  the  title  is  not  in  the  Government. 
Much  of  it  is  claimed  by  the  canal  company.  Much  of  this 
land  is  the  result  of  accretion  or  reclamation  from  the  waters 
of  Rock  Creek.  This  is  claimed  by  the  United  States  as 
owner  of  the  streets  in  the  District  of  Columbia,  and  this 
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claim  is  disputed.  The  question  of  title  to  land  thus  formed 
is  often  a  nice  and  sometimes  a  difficult  question;  and,  from 
the  papers  before  me  and  facts  stated,  I  am  not  prepared  to 
say  ex  cathedra  that  the  title  of  the  United  States  to  the 
lands  thus  formed  in  this  case  is  so  clear  as  to  warrant  pro- 
ceedings under  this  section  of  the  statute.  Instead,  I  ven- 
ture the  suggestion  that  your  Department  select  a  representa- 
tive case — perhaps  that  of  the  canal  company — and  proceed 
in  the  usual  way  in  the  courts,  where  all  of  the  questions 
may  be  settled,  and  which  will  probably  settle  them  for  all 
the  other  cases.  In  the  meantime,  if  there  are  also  cases 
where  it  is  clear  that  occupants  are  there  without  right,  let 
the  Chief  of  Engineers  proceed  against  them  under  the  sec- 
tion referred  to. 

As  to  the  authority  of  the  marshal  of  the  District  to  eject, 
the  law  makes  it  his  plain  and  imperative  duty,  after  receiv- 
ing the  notice  thus  prescribed,  to  "  cause  the  said  trespasser 
or  trespassers  to  be  ejected  from  said  lands;  and  *  *  * 
restore  possession  of  the  same  to  the  officer  charged  by  law 
with  the  custody  thereof."  And  it  does  not  invest  him 
with  any  discretion  to  determine  whether  the  notice  is 
properly  given,  or  whether  the  person  named  is  a  trespasser, 
or  whether  he  will  eject  him  or  will  not.  The  statutory 
command  is  quite  as  potent  as  is  the  order  of  any  court. 
As  the  marshal  has  no  discretion  in  the  premises,  he  should 
assume  that  the  notice  is  properly  given,  and  that  the  ques- 
tion whether  the  party  named  is  a  trespasser  was  correctly 
determined  prior  thereto.  His  sole  duty  is  to  do  as  the 
statute  commands;  and,  in  doing  this,  he  has  the  same  right 
to  summon  assistance  that  he  has  in  executing  other  lawful 
process. 

Very  respectfuUv, 

HENRY  M.  HOYT, 
Acting  Attorney- General. 

The  Secretart  of  War. 
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CERTIFICATE  OF  NATURALIZATION. 

A  certificate  of  naturalization  which  states  '*  and  said  applicant  having 
personally  appeared  in  court,  producing  such  evidence  and  affidavits, 
and  making  such  declarations  and  renunciation,  and  taking  such 
oaths  as  are  by  the  said  acts  required;  and  all  of  said  papers  being 
filed  and  recohded,  it  was  ordered  that  he  be  admitted  to  citizenship," 
meets  the  requirement  of  section  39  of  the  Immigration  act  of  March 
3,  1903  (32"stat.,  1222). 

Department  of  Justice, 

July  16,  1903. 

Sir:  By  your  letter  of  the  14:th  instant  you  ask  to  be 
advised  whether  a  certain  certificate  of  naturalization,  a 
copy  of  which  was  inclosed,  issued  July  13,  1903,  by  the 
Supreme  Court  of  the  State  of  New  York,  first  judicial  dis- 
trict, in  favor  of  Alfred  Gigoux,  who  has  made  application 
to  you  for  a  passport,  complies  with  the  terms  of  the  act  of 
Congress  of  March  3,  1903  (32  Stat.,  1222). 

That  act  was  passed  for  the  pui-pose  of  regulating  the 
immigration  of  aliens  into  the  United  States,  and  the 
particular  section  thereof  involved  provides: 

"Sec.  39.  That  no  person  who  disbelieves  in  or  who  is 
opposed  to  all  organized  government,  or  who  is  a  member 
of  or  affiliated  with  any  organization  entertaining  and  teach- 
ing such  disbelief  in  or  opposition  to  all  organized  govern- 
ment, or  who  advocates  or  teaches  the  duty,  necessity,  or 
propriety  of  the  unlawful  assaulting  or  killing  of  any  offi- 
cer or  officers,  either  of  specific  individuals  or  of  officers 
generally,  of  the  Government  of  the  United  States  or  of 
any  other  organized  government,  because  of  his  or  their 
official  character,  or  who  has  violated  any  of  the  provisions 
of  this  act,  shall  be  naturalized  or  be  made  a  citizen  of  the 
United  States.  All  courts  and  tribunals  and  all  judges  and 
officers  thereof  having  jurisdiction  of  naturalization  pro- 
ceedings or  duties  to  perform  in  regard  thereto  shall,  on  the 
final  application  for  naturalization,  make  careful  inquiry 
into  such  matters,  and  before  issuing  the  final  order  or  cer- 
tificate of  naturalization  cause  to  be  entered  of  record  the 
affidavit  of  the  applicant  and  of  his  witnesses  so  far  as  appli- 
cable, reciting  and  affirming  the  truth  of  every  material 
fact  requisite  for  naturalization:  All  final  orders  and  cer- 
tificates of  naturalization  hereafter  made  shall  show  on  their 


Digitized  by  LjOOQ IC 


24  Certificate  of  Naturalization. 

face  specifically  that  said  affidavits  were  duly  made  and 
recorded,  and  all  orders  and  certificates  that  fail  to  show 
such  facts  shall  be  null  and  void." 

The  certificate  submitted  states  upon  its  face  that  the  per- 
son named  appeared  before  the  court  and  applied  to  be  ad- 
mitted to  become  a  citizen  of  the  United  States,  pursuant  to 
the  directions  of  the  act  of  April  14,  1802,  and  subsequent 
acts  regulating  the  subject  of  naturalization,  and  to  the  act 
of  March  3,  1903;  "and  said  applicant  having  personally 
appeared  in  court,  producing  such  evidence  and  affidavits 
9.nd  making  such  declarations  and  renunciation,  and  taking 
such  oaths  as  are  by  the  said  acts  required.  And  all  of  said 
papers  being  filed  and  recorded,"  it  was  ordered  that  he  be 
admitted  to  citizenship. 

This  statement  would  seem  to  meet  all  the  requirements 
of  the  act  of  March  3, 1903.  It  is  true  that  in  the  interpre- 
tation of  the  section  in  question  its  declared  purpose — the 
exclusion  from  citizenship  of  all  persons  whose  ideas  or 
purposes  are  inimical  to  good  government — should  be  fully 
considered,  and  that  construction  of  its  terms  adopted,  in 
cases  of  doubt,  which  will  best  subserve  that  end.  But,  it 
will  be  observed,  while  that  section  requires  that  those  hav- 
ing jurisdiction  of  naturalization  proceedings  shall,  on  the 
final  application  for  naturalization,  make  careful  inquiry  into 
the  matters  referred  to  therein,  and  before  issuing  the  final 
order  or  certificate  of  naturalization  "cause  to  be  entered  of 
record  the  affidavit  of  the  applicant  and  of  his  witnesses  so 
far  as  applicable,  reciting  and  affirming  the  tnith  of  ever^y 
matei'ial  fact  requimte  fm^  naturalizatiati^^  the  requirement 
as  to  all  final  orders  and  certificates  of  naturalization  is 
merely  that  they  "shall  show  on  their  face  specifically  that 
sriclh  affidavits  were  duly  made  and  recoi'dedy 

It  is  evident,  therefore,  that  Congress  did  not  intend 
that  final  orders  and  certificates  of  natumlization  should  be 
as  full  and  complete  as  the  record  of  the  court.  Hence  a 
certificate  which,  like  the  present  one,  states  that  the  appli- 
cant appeared  personally  in  court,  "producing  such  evi- 
dence and  affidavits  and  making  such  declarations  and 
renunciation  and  taking  such  oaths  "  as  are  required  by  the 
several  acts  regulating  the  subject,  including  the  act  of 
March  3, 1903,  "all  of  said  papers  being  filed  and  recorded," 
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meets  the  requirementof  the  latter  act  that  such  certificates 
^^  shall  show  on  their  face  specitically  that  such  affidavits 
were  duly  made  and  recorded." 

The  facts  required  to  be  shown  "specifically,"  and  not 
left  to  inference  or  doubt,  are  that  the  affidavits  referred  to 
were  "duly  niade  and  recorded,"  and  "  such  affidavits"  are 
sufficiently  indicated  by  the  statement  that  they  are  those 
required  by  the  act.  To  demand  more  would  be  to  enlarge 
the  requirements  of  the  statute  and  serve  no  useful  pur- 
pose. The  object  of  the  certificate,  so  far  as  the  public 
interests  are  concerned,  is  merely  to  show,  prima  facie,  for 
the  information  and  guidance  of  those  connected  with  the 
administration  of  the  law,  that  all  its  requirements  have 
been  duly  observed  and  performed. 

Whether  or  not  this  is  true,  as  a  matter  of  fact,  must,  in 
every  case  requiring  the  determination  of  that  question,  be 
ascertained  ultimately  from  an  inspection  of  the  record, 
which,  for  the  more  effectual  protection  of  the  country,  the 
act  in  question  requires  to  be  specific  and  complete  in  every 
'  'essential  detail. 

Respectfully, 

HENRY  M.  HOYT, 

Acting  Attorney-  General. 

The  Secretary  or  State. 


COPYRIGHT  LAW— PHILIPPINE  ISLANDS. 
The  provisions  of  the  Copyright  act  of  March  3,  1891  (26  Stat,  1107), 
which  reqtiires  that  the  two  copies  of  lK>ok8,  photographs,  chromos, 
or  lithographs  required  to  he  deposited  with  the  Librarian  of  Congress 
shall  be  printed  from  type  set  within  the  limits  of  the  United  States, 
are  not  complied  with  by  depositing  with  that  officer  copies  of  publi- 
cations printed  from  type  set  within  the  Philippine  Islands. 
Congress  has  not  extended  the  copyright  laws  to  the  Philippines,  but 
has  enacted,  in  setting  up  a  separate  government  for  those  islands, 
that  section  1891  of  the  Revised  Statutes,  extending  the  Constitution 
and  applicable  laws  to  organized  Territories,  is  not  to  be  in  force  in 
the  Philippines. 

Department  of  Justice, 

July  28,  190S. 
Sir:  I  have  the  honor  to  acknowledge  your  reference,  with 
a  request  for  an  opinion,  of  a  letter,  dated  the  14th  instant, 
from  the  Librarian  of  Congress,  in  which  he  says: 
"The  Revised  Statutes  relating  to  copyright  (sec.  4956) 
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require  in  regard  to  a  book,  photograph,  chromo,  or  litho- 
graph, that  two  copies  be  deposited;  and  by  the  amendatory 
act  of  March  3,  1891  (26  Stat,  1107),  it  is  further  required 
that  in  the  case  of  these  four  articles  '  the  two  copies  of  the 
same  required  to  be  delivered  or  deposited  as  above  shall  be 
printed  from  type  set  within  the  limits  of  the  United  States, 
or  from  plates  made  therefrom,  or  from  negatives,  or  draw- 
ings on  stone  made  within  the  limits  of  the  United  States,  or 
from  transfers  made  therefrom.' 

"The  question  is  raised  as  regards  citizens  of  the  United 
States  residing  in  the  Philippines,  whether  this  provision  of 
the  act  of  March  3,-1891,  is  complied  with  if  copies  of  their 
books,  photographs,  chromos,  or  lithographs  are  deposited 
which  have  been  printed  from  type  set  within  the  territory 
of  the  Philippines.     *     *     * " 

The  Supreme  Court  decided  that  the  tariff  law  of  1897, 
levying  duties  upon  goods  imported  into  the  United  States 
"from  foreign  ports,"  did  not  apply  to  goods  coming  from 
our  insular  possessions,  because  their  ports  were  not  for- 
eign, but  domestic.  The  principle  applied  was  the  same  as 
in  the  case  of  laws  concerning  minors,  which  do  not  affect 
those  who  were  minors  when  the  laws  were  passed  after 
they  cease  to  be  minors. 

It  was  not  decided,  however,  that  cur  new  possessions  are 
part  of  "the  United  States"  or  "within  the  limits  of  the 
United  States." 

Internationally,  they  are  a  part  of  the  United  States;  that 
is  to  say,  territory  under  our  exclusive  sovereignty.  But 
their  relations  with  our  own  legal  system  are  determined 
by  other  than  international  principles. 

In  an  opinion  of  my  predet^essor,  dated  December  2,  1898 
(22  Opin. ,  269),  speakhig  of  "  Porto  Rico,  Cuba,  and  Manila," 
he  said: 

"  When  they  shall  have  been  directly  ceded  by  treaty  to 
the  United  States,  and  such  treaty  duly  ratified  by  the  Sen- 
ate, their  respective  inhabitants  will  not  be  entitled  to  the 
benefit  of  the  copyright  laws  imless  the  treaty  by  its  terms 
confers  such  right,  or  Congress  shall  afterwards  extend 
such  laws  to  the  inhabitants  of  those  countries." 

Congress  has  not  extended  the  copyright  laws  to  the 
Philippines,  but  has  enacted,  in  setting  up  a  separate  gov- 
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ernment  and  institutions  for  those  islands,  that  section  1891 
of  the  Revised  Statutes,  extending  the  Constitution  and 
applicable  laws  to  organized  Territories,  is  not  to  be  in  forc« 
in  the  Philippines. 

That  a  country  may  be  a  domestic  country  and  yet  not  a 
part  of  '*the  United  States"  is  apparent  from  the  thirteenth 
amendment  to  the  Constitution  and  the  various  opinions  in 
the  insular  tariff  cases.  The  treaty  and  law-making  power 
seem  to  have  sought  to  avoid  incorporating  the  Philippines 
with  the  United  States.  They  are  given  a  local  government 
for  local  purposes,  with  little  or  no  machinery  for  enforcing 
distinctively  Federal  law;  a  separate  customs  system,  treas- 
ur3%  and  postal  service;  and  they  are  then  held  aloof  by  the 
declaration  that  the  law  for  the  usual  extension  of  the  Con- 
stitution and  laws  to  organized  Territories  is  not  to  apply. 

Whether  we  should  regard  their  resulting  status  as  exclud- 
ing them  from  "the  United  States"  generally,  or  treat  the 
declaration  referred  to  as  equivalent  to  saying  that  Congress 
does  not  intend  the  Revised  Statutes  as  amended,  including 
Revised  Statute,  section  4956,  to  be  construed  as  embracing 
the  Philippines,  I  think  the  question  presented  by  the 
Librarian  of  Congress  should  be  answered  in  the  negative. 

Verv  respectfully, 

HENRY  M.  HOYT, 

Acting  Attorney-  General. 
The  President. 


REGULATIONS  GOVERNING  STEAMBOATS,  ETC.,  AT  YACHT 

RACES. 

The  making  of  rules  and  regulations  under  the  act  of  May  19,  1896  (29 
Stat,  122),  to  insure  the  safety  of  passengers  on  excursion  steamers, 
etc.,  at  regattas  or  yacht  races,  and  their  subsequent  enforcement  by 
revenue  cutters,  is  **  business  within  the  jurisdiction  "  of  the  Depart- 
ment of  Commerce  and  Labor;  and,  when  revenue  vessels  are  detailed 
for  that  purpose,  they  are  subject  to  the  direction  and  control  of  the 
Secretary  of  that  Department  in  all  matters  relating  to  such  business. 

Department  of  Justice, 

August  3^  1903. 
Sir:  I  have  received  your  letter  of  the  29th  ultimo,  in 
which  you  say: 

"I  have  the  honor  to  invite  your  attention  to  the  follow- 
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ing  question  of  law  arising  in  this  Department,  and  to  request 
your  opinion  thereon: 

"The  international  yacht  race  is  soon  to  occur,  and,  pur- 
suant to  the  act  approved  May  19,  1896,  entitled  'An  act  to 
provide  for  the  safety  of  passengers  on  excursion  steamers,' 
regulations  for  the  event  should  be  prepared.     The  act  reads : 

"'That  in  order  to  provide  for  the  safety  of  passengers 
on  excursion  steamers,  3^achts,  oarsmen  and  all  craft,  whether 
as  observers  or  participants,  taking  part  in  regattas,  amateur 
or  professional,  that  may  hereafter  be  held  on  navigable 
waters,  the  Secretary  of  the  Treasury  be,  and  he  is  hereby, 
authorized  and  empowered  in  his  discretion  to  detail  reve- 
nue cutters  to  enforce  such  rules  and  regulations  as  may  be 
adopted  to  insure  the  safety  of  passengers  on  said  excursion 
steamers,  yachts,  oarsmen,  and  all  craft,  whether  as  observ- 
ers or  participants,  taking  part  in  such  regattas.' 

«  «  «  *'  * 

"Are  the  powers  exercised  formerly  by  the  Treasury 
Department  under  the  act  of  May  19,  1896,  after  July  1, 
1903,  transferred  to  the  Department  of  Commerce  and 
Labor?     *    *    ♦ 

"Is  the  jurisdiction  of  this  Department  over  the  subject 
impaired  by  the  consideration  that  i-evenue  cutters  may  be 
detailed  by  the  Secretary  of  the  Treasury  to  enforce  its 
regulations? 

"I  have  the  honor  to  inquire  whether  this  Department 
maj'  lawfully  proceed  to  secure  the  adoption  of  rules  and 
regulations  to  insure  the  safety  of  passengers  on  excursion 
steamers,  yachts,  oarsmen,  and  all  craft,  at  the  coming  yacht 
race,  and  may  then  request  the  detail  of  revenue  cutters  by 
the  Secretary  of  the  Treasury  to  aid  in  enforcing  such  regu- 
lations; and,  if  answered  in  the  affirmative,  what  control  or 
direction  it  is  to  exercise  over  vessels  so  assigned." 

The  act  quoted  does  not  say  expressly  by  whose  authority 
the  rules  and  regulations  for  the  safety  of  passengers  are  to 
be  adopted;  but  if  it  is  not  obvious  that  the  Secretary  of  the 
Treasury  was  to  make,  as  well  as  enforce  those  rules  and 
regulations,  this  has  been  the  Executive  construction  of  the 
law,  and  I  think  should  be  accepted  as  correct. 

The  peculiar  language  of  the  act  was  probably  used  be- 
cause regatta  committees  were  expected  to  concur  in  making 
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the  rules.  The  practice  under  the  act  has  included  such 
concurrence,  as  appears  from  the  order  addressed  by  the 
Secretary  of  the  Treasury  in  1901  to  the  revenue  marine 
officer  "commanding  U.  S.  Patrol  Fleet,  International  Yacht 
Races,  U.  S.  S.  Oresham^  Tompkinsville,  New  York," 
beginning: 

*'Sir:  Your  letter  of  the  9th  instant,  submitting  rules  and 
regulations  adopted  after  consultation  with  the  regatta  com- 
mittee of  the  New  York  Yacht  Club,  in  accordance  with  the 
act  of  Congress  approved  May  19,  1896,  has  been  received. 

"The  rules  and  regulations  referred  to,  as  amended  by 
this  Department,  are  herewith  returned  approved,  together 
with  several  copies,"  etc. 

The  rules  of  1901  established  certain  patrol  lines,  required 
all  vessels  (except  judges'  boats  or  vessels  carrying  the  patrol 
flag)  to  keep  outside  of  them,  and  gave  minute  directions 
concerning  the  courses  which  patrol  vessels  and  passenger 
vessels  should  take  during  the  race,  with  explanatoiy 
diagrams. 

I  find  no  other  law  authorizing  any  such  rules,  and,  fol- 
lowing the  Executive  constiniction,  conclude  that  the  act  of 
May  19,  1896,  authorizes  the  Secretary  of  the  Treasury  to 
make  them,  and  gives  them  their  legal  force. 

In  a  broad  sense  they  are  regulations  of  navigation,  and 
in  no  sense  do  they  concern  the  functions  of  the  revenue 
cutters  as  protectors  of  the  revenue  or  the  business  of  the 
Treasury  Department  as  the  collector  of  the  revenue. 

The  general  line  of  cleavage  established  by  the  act  cre- 
ating your  Department  between  it  and  the  Treasury  Depart- 
ment leaves  ' '  navigation  "  with  you,  and  little  with  the  Treas- 
ury Department  which  does  not  concern  the  collection,  keep- 
ing, minting,  and  disbursing  of  the  public  treasure.  Accounts 
relating  to  '* navigation"  are  accounts  relating  to  "business 
within  the  jurisdiction  "  of  your  Department.  All  the  powers 
and  duties  of  the  Secretary  of  the  Treasury  relating  to  '*  mer- 
chant vessels  and  yachts  "  are  turned  over  to  you  by  an  amend- 
ment to  section  10,  adopted  in  conference,  and  concerning 
this  amendment  the  House  conferees  reported: 

*'The  principal  new  matter  inserted  in  section  10  as  agreed 
to  is  for  the  purpose  of  transferring  the  present  authority 
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vested  in  the  Secretary  of  the  Treasury  in  regard  to  navi- 
gatioix  and  steamboat  inspection  service  to  the  Secretary  of 
Commerce  and  Labor.  The  amendment  enumerates  various 
acts  of  Congress  in  which  the  Secretary  of  the  Treasury  is 
now  named  by  that  title  in  order  to  more  specifically  trans- 
fer his  present  power  to  the  Secretary  of  Commerce  and 
Labor." 

In  case  of  doubt,  we  are  accordingly  justified  in  saying 
that  a  matter  which  belongs  to  navigation,  as  this  does,  has 
been  transferred  to  you. 

When  we  examine  the  rules  of  1901,  we  see  that  the  pen- 
alties the  Secretary  denounced  for  violations,  were  revoca- 
tion of  license  and  fine  under  the  navigation  laws. 

The  licensing  of  vessels  has  been  turned  over  to  you. 

It  is  obvious,  then,  that  the  enforcement  of  the  rules  by 
penalties  can  be  done  only  by  you. 

The  safety  of  passengers  on  excursion  steamers  has  been 
cared  for  by  the  steamboat  inspectors,  who  could,  among 
other  things,  "  in  their  discretion,  limit  the  route  and  dis- 
tance of  such  excursions." 

The  steamboat  inspection  service  has  been  turned  over  to 
you,  and  accordingly  the  protection  of  passengers  on  excur- 
sion 8teamei*s  generally  and  the  direction  of  their  routes  has 
become  ''  business  within  the  jurisdiction"  of  your  Depart- 
ment. The  title  of  the  act  of  May  19,  1896,  is  an  act  "to 
provide  for  the  safety  of  passengers  on  excursion  steam- 
ers," and  as  originally  reported,  it  was  designed  for  row- 
ing regattas  and  mentioned  only  excursion  steamers  and 
oarsmen. 

If  we  turn,  now,  to  the  language  of  the  act  creating  your 
Department,  we  find  the  following,  being  the  amendment  of 
section  10,  above  mentioned: 

"All  duties,  power,  authority  and  jurisdiction,  whether 
supervisory,  appellate  or  otherwise,  now  imposed  or  con- 
ferred upon  the  Secretary  of  the  Treasury  by  acts  of 
Congress  relating  to  merchant  vessels  or  yachts^  their  meas- 
urement, numbei's,  names,  registei^s,  enrollments,  licenses, 
commissions,  records,  mortgages,  bills  of  sale,  transfers, 
entry,  clearance,  movements  and  transportation  of  their  car- 
goes and  passengers,  owners,  oflicers,  seamen,  passengers^ 
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fees,  inspection,  equipment  for  the  better  security  of  life, 
and  by  acts  of  Congress  relating  to  tonnage  tax,  boilers  on 
steam  vessels,  the  carrj'ing  of  inflammable,  explosive  or 
dangerous  cargo  on  vessels,  the  use  of  petroleum  or  other 
similar  substances  to  produce  motive  power  and  relating  to 
the  remission  or  refund  of  fines,  penalties,  forfeitures,  exac- 
tions or  charges  incurred  for  violating  any  provision  of  law 
relating  to  vessels  or  seamen  or  to  informer's  shares  of  such 
fines,  and  by  acts  of  Congress  relating  to  the  Commissioner 
and  Bureau  of  Navigation,  Shipping  Commissioners,  their 
ofl&cers  and  employees,  Steamboat-Inspection  Service  and 
any  of  the  oflScials  thereof,  shall  be,  and  hereby  are  ti-ans- 
f erred  to  and  imposed  and  conferred  upon  the  Secretary  of 
'  Commerce  and  Labor  from  and  after  the  time  of  the  trans- 
fer of  the  Bureau  of  Navigation,  the  Shipping  Commission- 
ers and  the  Steamboat-Inspection  Service  to  the  Department 
of  Commerce  and  Labor,  and  shall  jiot  thereafter  be  imposed 
upon  or  exercised  by  the  Secretary  of  the  Treasury.  And 
all  acts  or  parts  of  acte  inconsistent  with  this  act  are,  so  far 
as  inconsistent,  hereby  repealed." 

This  language  seems  to  embrace  an  act  relating  to  races 
by  yachts  and  rowboats,  and  the'  safety  of  passengers  on 
yachts,  excursion  steamers,  and  other  vessels  taking  part  in 
such  regattas.  If  within  the  language,  there  must  be  some 
very  strong  reason  to  take  it  out  of  the  intent. 

The  reason  suggested  is  that  the  revenue  cutters  apper- 
tain to  the  Treasury  Department,  and  it  is  not  to  be  supposed 
that  the  head  of  another  Department  is  to  supervise  their 
work. 

But  the  like  might  be  said  of  the  collectors  of  customs, 
officers  of  the  Light-House  Board  and  Coast  and  Geodetic 
Survey;  yet  the  act  creating  your  Department  subjects  them 
to  your  direction. 

But  is  it  correct  to  assume  that  the  revenue  cutters  apper- 
tain to  the  Treasury  Department  exclusively  ? 

They  are  "subject  to  your  direction  in  the  matter  of  seal 
protection. 

Undoubtedly  their  chief  duty  concerns  the  safety  of  the 
customs,  and  the  law  accordingly  declares  that  their  officers 
shall  be  ^^  deemed  officers  of  the  customs;"  but  these  are 
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appointed  by  the  President,  and  the  President  is  authorized 
to  •*  cause  to  be  maintained  so  many  of  the  revenue  cutters 
as  may  be  necessary  for  the  protection  of  the  revenue." 
He  is  authorized,  whenever  he  sees  fit,  to  cause  them  to 
coopei*ate  with  t*he  Navy,  "  during  which  time  they  shall  be 
under  the  direction  of  the  Secretary  of  the  Navy,  and  the 
expenses  thereof  shall  be  defrayed  by  the  Navy  Depart- 
ment." 

Section  6318  of  the  Revised  Statutes  provides: 

"In  the  execution  of  laws  providing  for  the  collection  of 
duties  on  imports  and  tonnage,  the  President,  in  addition 
to  the  revenue  cutters  in  service,  may  employ  in  aid  thereof 
such  othel'  suitable  vessels  as  may,  in  his  judgment,  be 
required." 

The  object  for  which  the  President  is  to  "cause  them  to 
be  maintained"  is  ^^for  the  better  securing  of  import  and 
tonnage  duties." 

Section  10  above  quoted  turns  over  to  you  all  the  powers 
and  duties  of  the  Secretary  of  the  Treasury  conferred  or 
imposed  "by  acts  of  Congress  relating  to  tonnage  tax." 

For  these  reasons,  I  am  of  opinion  that  the  making  of 
rules  and  regulations  under  the  act  of  May  19,  1896,  and 
their  enforcement  by  revenue  cutters  is  "business  within 
the  jurisdiction"  of  your  Department,  and  that,  when 
revenue  vessels  are  detailed  for  the  pui-pose,  thej'^  will  be 
subject  to  your  direction  and  control  in  all  matters  relating 
to  such  business. 

Respectfully, 

W.  A.  DAY, 
Acting  Attxmxey-  General, 

The  Secretary  of  Commerce  and  Labor. 
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OONTRACT— IMPLIED  WARRANTY  IN  SPECIFICATIONS. 

In  the  specifications  upon  which  certain  contracts  were  made  for  the 
conBtraction  of  a  sea  wall,  etc.,  at  Annapolis,  Md.,  information  was 
given  as  the  result  of  test  borings  by  the  Government  engineer  officers, 
and  a  notation  was  placed  upon  the  profile  of  the  borings  that  the 
drawing  was  made  to  give  to  the  bidder  ''a  graphic  illustration  of  the 
conditions  which  it  is  believed  will  be  found  in  doing  the  work;" 
*  *  *  that  "  the  conditions  existing  between  and  around  the  bor- 
ings can  not,  therefore,  be  definitely  known,  and  the  architect  or 
owner  is  not  to  be  held  responsible  for  the  accuracy  of  the  profile  lines 
and  levels  of  the  various  materials  thereon  shown;"  «  ♦  ♦  and 
that  "if  the  bidder  wishes,  he  may  make  such  further  lx)ringH  as  he 
may  desire."  i/lfW,  That  no  warranty  or  guaranty  was  given  by  the 
Grovernment  that  the  conditions  represented  therein  existtnl,  and  that 
the  drawings  and  phraseology  of  the  notation  are  not  expressive  of 
any  such  contract 

Depabtment  of  Justice, 

Augusts,  190 J. 
Sir:  I  beg  leave  to  acknowledge  the  receipt  of  your  com- 
munication of  June  2, 1903,  relative  to  certain  claims  made  l)}'^ 
persons  having  two  contracts  for  the  construction  of  a  sea 
wall  and  power  house  at  the  Naval  Academy,  Annapolis,  Md. 
The  contractors  agreed,  at  their  own  risk  and  expense, 
to  furnish  all  necessary  material  and  labor,  and  construct, 
erect,  and  finish,  in  conformity  with  and  as  required  by  the 
drawings  and  plans  and  specifications  furnished,  the  erec- 
tions mentioned,  upon  such  site  as  might  be  designated,  and 
to  deliver  the  same  complete  in  all  respects,  as  required  by 
said  drawings,  plans,   and   specifications.      They  further 
agreed  that  the  work  required  under  the  contracts  should 
conform,  in  all  respects,  to  and  with  the  drawings,  plans, 
and  specifications,  which  should  be  taken  as  forming  a  part 
of  the  contracts,  with  the  like  operation  and  effect  as  if  the 
same  were  inccwporated  therein;  and  no  omission  in  the 
drawings,  plans,  or  specifications  of  any  detail,  object,  or 
provision  necessary  to  carry  the  contracts  into  complete  and 
full  effect  should  operate  to  the  disadvantage  of  the  United 
States,  but  the  same  should  be  satisfactorily  supplied,  per- 
formed, and  observed  by  the  contractors,  and  all  claims  for 
extra  compensation  by  reason  of,  or  for,  or  on  account  of, 
such  extra  performance,  were  expressly  waived.     These 
13243— VOL  26—04 3 
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agreemeats,  although  expressed  in  a  printed  form,  were 
carefully  framed  and  intended  to  govern  in  the  execution 
and  delivery  of  the  contemplated  work.  ^ 

Proposals  for  the  work  under  each  contract  were  invited, 
and  instructions  issued  for  bidders.  Full  and  complete 
specifications  for  materials  to  be  furnished  and  labor  to  be 
performed  were  also  published.  The  instructions  to  bid- 
ders required  that  each  proposal  should  be  accompanied  by 
evidence  of  the  fact  that  the  bidder  was  practically  engaged 
in  performing  work  of  the  kind  required,  and  that  he  had 
performed,  acceptably,  work  of  like  character;  and  further, 
that  before  making  his  proposal  each  bidder  should  carefully 
examine  the  drawings,  plans,  and  the  entire  contents  of,  in 
the  one  contract,  Circular  A,  in  the  other.  Circular  B,  both 
substantially  the  same,  prepared  for  the  work;  also  the  site 
of  the  proposed  work  at  the  Naval  Academy,  Annapolis, 
Md.,  so  as  to  make  himself  thoroughly  familiar  with  all  the 
requirements.  Circular  A  and  Circular  B  are  the  circulars 
containing  the  instructions  and  specifications. 

Prior  to  the  invitation  for  proposals  and  the  publication 
of  the  specifications,  the  Government  engineer  officers  made 
some  tentative  examinations  at  the  site.  In  this  connection 
they  employed  persons  engaged  in  the  special  business  to 
make  a  series  of  test  borings  in  the  soil.  The  specifications 
give  this  information  derived  from  these  borings:  "Test 
borings  have  been  made  by  the  owner  at  points  indicated 
(at  intervals  of  one  hundred  (100)  feet).  These  are  on  exhi- 
bition at  the  local  office  of  the  architect  and  at  his  New  York 
City  office."  A  profile  of  these  borings  was  made  by  the 
architect,  exhibited,  and  afterwards  a  copy  given  to  the 
contractors.  But  before  this  exhibition,  a  notation  was 
placed  upon  the  "profile  of  borings,"  as  follows: 

"This  drawing  is  made  to  assist  the  bidder  in  estimating 
upon  the  work,  to  give  him  a  graphic  illustration  of  the  con- 
ditions it  is  believed  will  be  found  in  doing  the  work.  It  is 
based  upon  the  hydrographic  survey,  drawing  2570,  and 
upon  the  borings  during  June  and  July,  1898.  The  borings 
were  made  about  one  hundred  feet  apart.  The  conditions 
existing  between  and  around  the  borings  can  not,  therefore, 
be  definitely  known,  and  the  architect  or  owner  is  not  to  be 
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held  responsible  for  the  accuracy  of  the  profile  lines  and 
levels  of  the  various  materials  hereon  shown.  The  bidder 
is  referred  to  the  samples  of  the  borings  at  the  architect's 
New  York  City  office  or  at  the  United  States  Naval  Acad- 
emy. If  the  bidder  wishes,  he  may  make  such  further  bor- 
ings as  he  may  desire." 

The  questions  presented  to  me  depend  upon  the  construc- 
tion to  be  placed  upon  the  clauses  of  the  specifications 
above  cited,  taken  in  connection  with  the  *' profile  of  bor- 
ings" and  the  notation  thereon.  The  contracts  require  the 
construction  of  the  sea  wall  and  pier  for  the  power  house 
and  their  delivery  full  and  complete.  They  provide  that 
the  erections  shall  be  placed  upon  such  site  as  may  be  des- 
ignated by  the  Superintendent  of  the  Naval  Academy.  The 
designation  of  the  site  was  simply  of  the  place  where  the 
wall  and  pier  should  be  built,  and  has  no  possible  connec- 
tion with  the  character  of  the  soil  or  its  preparedness  for 
the  purposes  desired. 

But  the  broad  claim  is  presented  by  the  contractor  that 
the  reference  in  the  specifications,  which  are  of  course  a 
part  of  the  contracts,  to  the  test  borings,  constituted  a  war- 
ranty by  the  Government  that  the  soil  was  not  only  of  the 
character  shown  in  the  borings,  but  at  the  depths  of  those 
borings  of  sufficient  bearing  strata  to  support  a  foundation 
for  the  structures  required. 

It  was  of  primary  importance  that  the  contractors  should 
know  the  character  of  the  soil  upon  which  these  superstruc- 
tures were  to  be  built  at  the  designated  site.  The  specifica- 
tions provided  for  piling  and  filling  and  excavation;  and  to 
make  an  intelligent  bid,  the  length  of  the  piles  and  the 
amount  of  labor  required  for  filling  and  excavation  to  make 
a  secure  wall  had  to  be  determined.  All  bidders  were  ex- 
cluded who  were  not  experienced  in  performing  the  kind 
of  work  to  be  done.  They  were  required  to  examine  the 
drawings,  the  plans,  and  the  site  of  the  proposed  work. 
All  the  information  which  the  Government  officers  possessed 
was  given  to  them.  In  taking  these  borings,  it  is  not  to  be 
doubted  the  engineers  were  exercising  that  care  and  pre- 
caution which  was  their  professional  duty  and  had  in  view 
what  was  likely  to  be  found  as  a  support  for  pile  founda- 
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tions.  In  preparing  the  specifications  they  referred  to  the 
borings  by  way  of  information.  There  can  be  no  suspicion 
of  deceit  or  concealment.  The  specifications  could  have 
been  silent  as  to  the  borings.  There  is  nothing  connected 
with  the  taking  or  exhibition  of  them  to  indicate  an  induce- 
ment to  bidders.  On  the  contrary,  the  necessity  and  pro- 
priety of  tlie  memorandum  on  the  profile  must  have  been 
suggested  by  a  doubt  as  to  the  borings  disclosing  satisfac- 
tory foundations.  Therefore,  the  officer  furnishing  the 
samples  and  profile  indorsed  upon  the  latter  the  prudent 
and  cautionary  statement.  It  is  not  proper  to  call  this  a 
disclaimer,  because  it  was  made,  not  after  the  work  had 
been  partially  performed  and  the  difficulties  encountered, 
but  before  even  the  bids  were  made,  and  as  a  part  of  the 
drawings  and  specifications  adopted  in  the  contract.  The 
Department  may  have  supposed  sufficient  data  were  ob- 
tained to  indicate  a  sure  foundation;  but,  at  the  very  best, 
this  was  but  an  opinion,  and  the  facts  upon  which  the  opin- 
ion was  based  were  fully  disclosed.  When  this  information 
was  furnished  to  these  contractor  the  Government  officers 
did  not  even  warrant  the  correctness  of  the  borings,  but 
stated  that  the  conditions  existing  between  and  around  the 
borings  could  not  be  definitely  known,  and  the  architect  or 
owner  was  not  to  be  held  responsible  for  the  accuracy  of 
the  profile  lines  and  levels  of  the  various  materials  on  the 
profile  shown. 

In  view  of  these  facts,  answering  your  question,  * 'whether 
or  not,  under  all  the  circumstances  of  the  case,  the  exhibit- 
ing by  the  (this)  Department  of  the  above-mentioned  pro- 
file drawing,  with  the  note  thereon  referred,  was,  in  effect, 
a  guarantee  that  the  conditions  represented  thereby  existed," 
I  am  of  opinion  that  no  warranty  or  guai'antee  of  such  con- 
ditions was  given  by  the  Government.  The  drawing  and 
phraseology  of  the  notation  are  not  expressive  of  an}^  such 
contract.  This  being  so,  it  is  not  necessary  to  answer  your 
further  inquiries. 

Very  respectfully, 

W.  A.  DAY, 
Acting  Attoimey-  General. 

The  Secretary  of  the  Navy. 
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ACTS  RELATING  TO  ANCHORAGE  AND  ANCHORAGE 
GROUNDS. 

Matters  arising  under  the  acts  of  May  16,  1888  (25  Stat.,  151),  February 
6,  1893  (27  Stat.,  431),  March  6,  1896  (29  Stat,  54),  and  June  6, 1900 
(31  Stat.,  682),  relating  to  anchorage  and  anchorages  ground**,  have 
been  transferred  by  the  act  of  February  14,  1903  (32  Stat.,  825),  from 
the  Treasury  Department  to  the  Department  of  Commerce  and  l^bor. 

Department  of  Justice, 

AuguHt  12,  190S. 

Sir:  In  response  to  your  request  for  an  opinion  upon  the 
question  whether  the  business  under  certain  acts  of  Con- 
gress, hereinafter  mentioned,  relating  to  anchorage  and 
anchorage  grounds,  has  been  transferred  from  the  Treasury 
Department  to  the  Department  of  Commerce  and  Labor,  I 
have  to  say: 

The  powers  and  duties  of  the  Secretary  of  the  Treasury, 
imposed  or  conferred  "  by  acts  of  Congress  relating  to  mer- 
chant vessels  or  yachts,  their  *  *  *  movements  and 
transportation  of  their  cargoes  and  passengers,  owners, 
*  *  *  the  remission  or  refund  of  fines,  penalties,  for- 
feitures, and  exactions  or  charges  for  violating  any  provi- 
sion of  law  relating  to  vessels  and  seamen,"  have  been 
transferred  to  the  Secretary  of  Commerce  and  Labor. 

If  the  rule  of  construction  that  general  words  accompa- 
nying specific  words  relate  to  similar  things  is  applicable, 
the  general  phi-ase  "acts  of  Congress  relating  to  merchant 
vessels  or  yachts"  would  seem  to  include  acts  relating  to 
specific  matters,  as  to  which  it  is  at  least  doubtful  whether 
they  are  not  among  the  specified  things.  Either  that  rule 
is  applicable  or  a  still  broader  meaning  is  to  be  given  to  the 
phrase. 

The  word  "movements"  would  seem,  at  first  reading,  to 
concern  movements  of  cargoes  and  passengers;  but  it  is  in 
the  plural,  followed  by  the  singular  word  "transportation," 
and  this  raises  a  doubt.  This  part  of  section  10  was  adopted  ' 
in  conference.  The  report  of  the  House  conferees,  as 
printed  in  the  Congressional  Record,  gives  a  comma  after 
the  word  "movements,"  and  the  House  Journal  and  joint 
conference  report  contains  the  same  misprint,  and  no  question 
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seems  to  have  been  raised  about  this.  With  a  comma,  the 
word  would  certainly  refer  to  vessels,  and  it  may  well  refer 
to  them  without  the  comma. 

Upon  turning  to  the  acts  of  Congress  relating  to  "move- 
ments "  of  vessels,  we  find  that  they  sometimes  expressly  use 
the  word  "movements"  or  "movement"  of  vessels.  We 
do  not  find  the  word  expressly  used  in  acts  relating  to  car- 
goes or  passengers.  A  long  note  to  the  second  supplement 
to  the  Kevised  Statutes  says:  "  The  statutes  governing  the 
movements  of  public  and  private  vessels  are  as  follows." 

The  word  seems  more  appropriate  as  applied  to  vessels 
than  as  applied  to  t)assengers  and  cargoes,  especially  pas- 
sengers. 

Anchorage  and  anchorage  grounds  are  matters  relating  to 
the  movements  of  vessels.  They  are  matters  relating  to 
navigation,  and  in  an  opinion  concerning  regattas,  the  prin- 
ciple is  laid  down  that  a  matter  relating  to  navigation  should, 
in  case  of  doubt,  be  regarded  as  transferred  to  the  Depart- 
ment of  Commerce  and  Labor. 

One  of  the  acts  in  question  (that  of  March  6,  1896)  is 
entitled  "An  act  relating  to  the  anchorage  and  movement's 
of  vessels  in  St.  Marys  River."  It  authorizes  the  Secretary 
of  the  Treasury  to  adopt  suitable  rules  governing  the  move- 
ments and  anchorage  of  vessels  and  i-afts  in  the  St.  Marys 
River,  and  to  detail  one  or  more  revenue  cutters  to  enforce 
them.  It  authorizes  the  officers  of  the  detailed  revenue  cut- 
ters to  use  force  to  remove  from  channels  or  stop  any  ves- 
sels found  violating  the  rules.  A  penalty  of  $200  and  for- 
feiture of  vessel  and  cargo  are  prescribed  by  the  act,  and  it 
is  provided  that  the  Secretary  of  the  Treasury  may  remit 
said  fine  or  release  said  vessel  on  such  terms  as  he  may 
prescribe. 

This  seems  to  be  an  act  relating  to  "  merchant  vessels  or 
yachts;"  one  relating  to  their  "movements"  and  to  "the 
remission  or  refund  of  fines,  penalties,  forfeitures,  and 
exactions  or  charges  incurred  for  violating  any  provision  of 
law  relating  to  vessels  or  seamen." 

The  act  of  February  6,  1893,  is  "An  act  relating  to  the 
anchorage  and  movement  of  vessels  in  the  port  of  Chicago." 
It  directs  the  Secretary  of  the  Treasury  to  define  and  establish 
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an  ancK(/rage  ground  for  vessels;  to  adopt  suitable  rules  in 
relation  thereto,  and  to  take  all  necessary  measures  for  the 
proper  enforcement  of  such  rules  and  regulations.  It  pre- 
scribes a  penalty  of  $100  for  violation  of  such  rules,  and  pro- 
vides that  the  vessel  may  be  holden  for  the  payment  of  such 
penalty  and  may  be  seized  summarily.  He  is  authorized  to 
prescribe  rules  governing  the  use  of  marked  inshore  chan- 
nels in  front  of  the  city  of  Chicago.  The  word  movement 
is  not  used  in  the  body  of  the  act. 

It  will  be  observed  that  "movements"  and  anchorage  are 
treated  of  by  Congress  in  these  two  acts  as  closely  related 
subjects,  if  not  identical. 

It  can  not  well  be  supposed  that  the  business  under  the  act 
of  March  6, 1896,  is  transferred  to  the  Secretary  of  Com- 
merce and  Labor  and  not  the  business  of  a  practically  iden- 
tical kind  treated  of  in  the  act  of  February  6, 1893. 

The  act  of  May  16,  1888,  is  entitled  "  An  act  relating  to 
the  anchorage  of  vessels  in  the  port  of  New  York."  It  is 
almost  in  the  same  terms  as  the  act  of  February  6, 1893,  and 
provides  for  the  establishment  of  anchorage  grounds  in  the 
harbor  of  New  York  and  in  the  Hudson  and  East  rivers. 

The  act  of  June  6, 1900,  relates  to  anchorage  of  vessels  in 
the  Kennebec  River,  at  or  near  Bath,  Me.,  and  is  almost  a 
literal  copy  of  the  act  of  May  16, 1888. 

These  acts  constitute  a  series,  all  treating  of  the  anchor- 
age of  vessels,  and  it  is  improbable  that  the  series  is  intended 
to  be  divided  between  two  departments. 

For  these  reasons,  I  am  of  opinion  that  your  question 
should  be  answered  in  the  affirmative. 
Respectfully, 

W.  A.  DAY, 
Acting  Attorney-  General. 

The  Secretabt  of  Commebce  and  Labor. 
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HOUBS  OF  LABOR  IN  EXECTTIV^E  DEPARTMENTS. 

'*  Every  Sataiday  after  12  o'clock  noon"  is  a  holiday  for  all  purpoees 
within  the  District  of  Colomhia,  and  is  therefore  one  of  the  ''days 
declared  public  holidays  by  law''  within  the  meaning  of  the  statutes 
regulating  the  number  of  hoars  of  labor  which  must  be  required  of  all 
clerks  and  employees  in  the  Executive  Departments.  Consequently, 
heads  of  Departmenti?  are  not  obliged  to  require  labor  of  such  derks, 
etc.,  after  the  hour  of  noon  on  Saturdays. 

Heads  of  Departments  must  require  at  least  seven  hours'  labor  of  all  their 
clerks  and  other  employees  every  day  in  the  year  except  Sundays  and 
days  declared  to  be  holidays  by  section  1389  of  the  Code  of  the  District 
of  Columbia,  and  during  authorized  leave;  and,  if  the  public  service 
requires  it,  the  hours  of  labor  may  be  extended  by  special  order  and 
may  include  holidays  as  well  as  ordinary  days. 

Department  of  Justice, 

Augmt  15, 1903. 

Sir:  I  have  the  honor  to  reply  to  your  communication  of 
July  20,  1903,  wherein  you  ask  for  an  expression  of  my 
opinion  in  respect  to  the  operation  of  the  statutes  regu- 
lating hours  of  labor  by  clerks  and  other  employees  in  the 
Department  of  War,  at  Washington. 

The  first  and  only  enactment  b}'  Congress  on  this  subject 
prior  to  the  Revised  Statutes,  which  a  diligent  search  has 
revealed,  is  contained  in  an  act  of  July  i,  1836  (5  Stat., 
112),  entitled,  "An  act  to  reorganize  the  General  Land 
Office,"  and  reads  as  follows: 

*'Sec.  12.  A7id  he  it  further  enacted.  That  from  the  first 
day  of  the  month  of  October,  until  the  first  day  of  the 
month  of  April,  in  each  and  every  year,  the  General  Land 
Office  and  all  the  bureaus  and  offices  therein,  as  well  as  all 
those  in  the  Departments  of  the  Treasury,  War,  Navy, 
State,  and  General  Post  Office,  shall  be  open  for  the  trans- 
action of  the  public  business  at  least  eight  hours  in  each  and 
every  day,  except  Sundays  and  the  twenty-fifth  day  of 
December;  and  from  the  first  day  of  April,  until  the  first 
day  of  October,  in  each  year,  all  the  aforesaid  offices  and 
bureaus  shall  be  kept  open  for  the  transaction  of  the  public 
business  at  least  ten  hours  in  each  and  every  day,  except 
Sunday's  and  the  fourth  day  of  Jul}'. 

The  Revised  Statutes  of  1873  provide: 

"Sec.  162.  From  the  first  day  of  October  until  the  first 
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day  of  April,  in  each  year,  all  the  bureaus  and  offices  in  the 
State,  War,  Treasury,  Navy,  and  Post-Office  Departments, 
and  in  the  General  Land  Office,  shall  be  open  for  the  trans- 
action of  the  public  business  at  least  eight  hours  in  each 
day;  and  from  the  first  day  of  April  until  the  first  day  of 
October,  in  each  year,  at  least  ten  hours  in  each  day;  except 
Sundays  and  days  declared  public  holidays  by  law." 

Since  the  Revised  Statutes  the  following  general  provi- 
sions, contained  in  the  acts  referred  to,  and  regulating  the 
houi-s  of  labor  in  the  Executive  Departments,  have  been 
enacted: 

Act  of  June  20,  1874,  section  1  (18  Stat,  109): 

"That  it  shall  be  the  duty  of  the  heads  of  the  several 
Executive  Departments,  and  of  the  heads  of  the  respective 
bureaus  therein,  in  the  interests  of  the  public  service,  to 
require  of  all  clerks  of  class  one  and  above,  and  of  chiefs  of 
divisions,  such  hours  of  labor  as  may  be  deemed  necessary 
for  the  proper  dispatch  of  the  public  business,  not  exceed- 
ing, however,  the  time  for  which  said  Departments  are 
by  law  required  to  be  open  for  business,  any  usage  to  the 
contrary  notwithstanding." 

Act  of  March  3,  1883  (22  Stat.,  563): 

''  Sec.  4.  That  hereafter  it  shall  be  the  duty  of  the  heads 
of  the  several  Executive  Departments,  in  the  interest  of 
the  public  service,  to  require  of  all  clerks  and  other  em- 
ployees, of  whatever  grade  or  class,  in  their  respective 
departments,  not  less  than  seven  hours  of  labor  each  day, 
except  Sundays  and  days  declared  public  holidk}  s  by  law 
or  Executive  order:  Providedy  That  the  heads  of  the 
Departments  may  by  special  order,  stating  the  reason, 
further  extend  or  limit  the  hours  of  service  of  any  clerk  or 
employee  in  their  Departments  respectively,  but  in  case  of 
an  extension  it  shall  be  without  additional  compensation, 
and  all  absence  from  the  Departments  on  the  part  of  said 
clerks  or  other  employees,  in  excess  of  such  leave  of 
absence  as  may  be  granted  by  the  heads  thereof,  which 
shall  not  exceed  thirty  days  in  any  one  year,  except  in  (*ase 
of  sickness,  shall  be  without  pay." 

Act  of  March  3,  1893  (27  Stat,  715): 

"Sbo.  5.  That  on  and  after  eTuly  first,  eighteen  hundred 
and  ninety-three,  it  shall  be  the  duty  of  the  heads  of  the 
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several  Executive  Departments,  in  the  interest  of  the 
public  service,  to  require  of  all  clerks  and  other  em- 
ployees, of  whatever  grade  or  class,  in  their  respective 
Departments,  not  less  than  seven  hours  of  labor  each  day, 
except  Sundays  and  days  declared  public  holidays  by  law 
or  Executive  order:  Provided^  That  the  heads  of  the 
Departments  may,  by  special  order,  stating  the  reason^ 
further  extend  or  liinit  the  hours  of  service  of  any  clerk  or 
employee  in  their  Departments  respectively;  but  in  case 
of  an  extension,  it  shall  be  without  additional  compensa- 
tion;   *    *    *." 

Act  of  March  16,  1898  (30  Stat.,  316): 

''Sec.  7.  That  section  five  of  the  act  making  appropria- 
tions for  the  legislative,  executive,  and  judicial  expenses, 
approved  March  third,  eighteen  hundred  and  ninety-three, 
is  hereby  amended  to  read  as  follows: 

"  Hereafter  it  shall  be  the  duty  of  the  heads  of  the  several 
Executive  Departments,  in  the  interest  of  the  public  serv- 
ice, to  require  of  all  clerks  and  other  employees  of  whatever 
grade  or  class,  in  their  respective  Departments,  not  less  than 
seven  hours  of  labor  each  day,  except  Sundays  and  days 
declared  public  holidays  by  law  or  Executive  order; 

""Provided^  That  the  heads  of  the  Departments  may,  by 
special  order,  stating  the  reason,  further  extend  the  hours 
of  any  clerk  or  employee  in  their  Departments,  respectively, 
but  in  case  of  an  extension  it  shall  be  without  additional 
compensation;    *    *    *." 

The  result  of  the  foregoing  legislation,  taken  in  connec- 
tion with  his  general  authority  to  direct  and  control  the 
Department  of  which  he  is  the  head,  is  to  make  it  the  posi- 
tive duty  of  the  Secretary  of  War  to  require  of  all  clerks 
and  other  employes  in  his  Department,  that  they  labor  for 
the  Government  at  least  seven  hours  during  every  day  of 
the  year,  except  on  Sundays  and  days  declared  public  holi- 
days and  during  such  annual  and  sick  leave  as  is  authorized. 
He  has  no  power  to  limit  the  hours  of  daily  labor  to  less 
than  seven,  save  on  the  excepted  days;  but  he  has  full 
power,  aod  it  is  his  duty  whenever  in  his  opinion  the  inter- 
ests of  the  public  service  demands  such  action,  "by  special 
order  stating  the  reason,"  to  extend  the  hours  on  days  not 
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excepted,  and  require  labor  on  days  declared  holidays  by 
law  during  such  hours  as  may  be  designated,  unless  to  per- 
form ordinary  labor  on  any  such  holiday  would  be  unlawful, 
or  the  Department  by  positive  provision  of  law  is  directed 
to  be  closed  at  such  time. 

No  section  in  which  any  days  are  "  declared  public  holidays 
by  law,"  or  by  which  any  specific  annual  public  holiday  is 
recognized  or  created,  is  contained  in  the  Revised  Statutes, 
nor  has  the  Congress  at  any  time  by  a  general  law,  or  one 
relating  specially  to  the  Executive  Departments,  provided 
for  such  holidays.  Unless  "days  declared  public  holidays 
by  law  "  as  used  in  the  legislation  concerning  hours  of  labor, 
above  set  out,  refere  to  such  days  so  designated  by  some  law 
applicable  solely  to  the  District  of  Columbia,  there  are  not 
now  and  have  not  been  since  the  Revised  Statutes  were 
adopted,  any  annual  public  holidays  declared  by  law  on 
which  the  Departments  could  properly  be  closed. 

The  act  of  Congress  passed  June  28,  1870  (16  Stat.,  168), 
carried  into  the  Revised  Statutes  of  1873  for  the  District  of 
Columbia  as  section  993,  made  the  first  day  of  January,  the 
twenty-fifth  day  of  December,  the  fourth  day  of  July,  and 
Thanksgiving  Day,  holidays  within  the  District.  Subse- 
quent acts,  applicable  in  terms  to  the  District  only,  made 
the  22d  of  February  (act  of  January  31,  1879;  20  Stat, 
277),  Inauguration  Day  (act  of  June  18, 1888;  25  Stat.,  185), 
Decoration  Day  (act  of  August  1,  1888;  25  Stat.,  353),  and 
Labor  Day  (act  of  June  28,  1894;  28  Stat.,  96)  holidays 
therein. 

I  am  advised  that  for  many  years — ^probably  at  ail  times 
subsequent  to  the  passage  of  the  above-mentioned  several 
acts  creating  the  same — it  has  been  customary  to  close  the 
Executive  Departments  of  the  Government  at  Washington 
on  all  holidays  specified  and  declared  to  be  such  by  District 
laws,  and  for  officers  and  employees  to  observe  them  accord- 
ingly. This  practice  must  have  been  known  to  the  Congress, 
and  it  must  also  have  known  that  these  days  were  declared 
public  holidays  only  by  laws  applicable  in  terms  to  the  Dis- 
trict I  conclude,  therefore,  the  Congress  intended  by  the 
words  "  days  declared  public  holidays  by  law,"  as  the  same 
are  used  in  section  162,  Revised  Statutes,  and  the  subse- 
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quent  legislation  above  specified,  to  designate  all  days  made 
holidays  by  any  law  in  eflfect  within  the  District  of  Colum- 
bia, whether  general  or  special,  and  whensoever  passed. 

March  3, 1901,  the  Congress  enacted  a  Code  of  Laws  for 
the  District  of  Columbia.  In  chapter  46  thereof,  relating 
generally  to  negotiable  instruments,  section  1389,  is  the 
provision  following,  which  is  the  only  one  therein  purport- 
ing to  create  a  holiday  for  an}^  purpose  (31  Stat.,  1405): 

"The  following  days  in  each  year,  namely,  the  first  day 
of  January,  commonly  called  New  Year's  Day;  the  twenty- 
second  da}*^  of  February,  known  as  Washington's  Birthday; 
the  Fourth  of  July;  the  thirtieth  day  of  May,  commonly 
called  Decoration  Day;  the  first  Monday  in  September, 
known  as  Labor's  Holiday;  the  twenty-fifth  day  of  Decem- 
ber, commonly  called  Christmas  Day;  every  Saturday,  after 
twelve  o'clock  noon;  any  day  appointed  or  recommended  by 
the  President  of  the  United  States  as  a  day  of  public  fasting 
or  thanksgiving,  and  the  day  of  the  inauguration  of  the 
President,  in  every  fourth  year,  shall  be  holidays  in  the 
District  within  the  meaning  of  this  section." 

Section  1636  of  said  Code,  with  certain  exceptions  not 
affecting  the  question  before  us,  repealed: 

"All  acts  and  parts  of  acts  of  the  general  assembly  of  the 
State  of  Maryland  general  and  permanent  in  their  nature, 
all  like  acts  and  parts  of  acts  of  the  legislative  assembly  of 
the  District  of  Columbia,  and  all  like  acts  and  parts  of  acts 
of  Congress  applying  solely  to  the  District  or  Columbia 
in  force  in  said  District  on  the  day  of  the  passage  of  this 
act,     *    *     *." 

By  the  act  of  June  30,^1902  (32  Stat,  543),  which  seems 
to  have  been  carefully  drawn  for  the  pui*pose  of  harmonizing 
and  correcting  the  District  Code,  that  part  of  section  1389, 
above  (quoted,  was  amended  by  striking  out  the  words 
'''within  the  meaning  of  this  section,"  and  inserting  in  lieu 
thereof  the  words  "for  all  purposes." 

This  action  of  Congress  appears  to  have  been  deliberately 
taken,  with  the  special  intent  of  making  the  days  specified 
holidays  within  the  District  for  all  purposes,  and  to  correct 
the  former  legislation  under  which,  probably,  no  public 
holiday  remained,  except  for  matters  pertaining  to  negotiable 
instiniments. 
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I  am  of  opinion  that  under  the  Code  of  the  District,  as 
amended,  "every  Saturday  after  twelve  o'clock  noon"  is  a 
holiday  therein  for  all  purposes,  to  the  same  extent  and  upon 
the  same  footing  as  Christmas  Day,  July  4th,  etc.  There  is 
no  law  making  it  illegal  to  labor  or  to  carry  on  ordinary 
business  affairs  on  those  holidays  .created  by  the  District 
Code,  neither  is  there  anything  in  the  legislation  b}'  Congress 
absolutely  requiring  that  the  Executive  Departments  of  the 
Government  be  closed  and  the  clerks  and  other  employees 
therein  be  released  from  work  on  such  days. 
Wherefore,  I  have  the  honor  to  advise  3'ou — 

1.  That  "every  Saturday  after  twelve  o'clock  noon  "  is  a 
holiday  for  all  purposes  within  the  District  of  Columbia, 
and  is,  therefore,  one  of  the  "days  declared  public  holidays 
by  law "  within  the  meaning  of  the  statutes  regulating  the 
number  of  hours  of  labor  which  it  is  your  duty  to  require 
of  all  clerks  and  other  employees  of  your  department.  You 
are,  consequently,  not  obliged  to  require  labor  by  such 
parties  after  the  hour  of  noon  on  Saturdays. 

2.  Under  the  law  as  it  now  stands,  you  must  require  at 

least  seven  hours'  labor  of  all  clerks  and  other  employees  in 

your  Department  every  day  in  the  year,  except  on  Sundays 

and  those  days  declared  to  be  holidays  by  section  13SJ)  of 

the  Code  of  the  District  of  Columbia,  and  during  authorized 

leave.     It  is  also  clear  that  you  have  the  right,  and  if  in 

your  judgment  the  interest  of  the  public  service  demands 

.such  action,  it  is  your  duty,  by  special  order  stating  the 

reason,  to  extend  the  hours  of  labor  on  ordinary  days  as 

you  may  think  proper,  and  to  require  of  clerks  and  emplo3'ees 

in  your  Department  that  they  work  on  an}^  or  all  holidays 

now  established  by  law  during  the  hours  you  may  designate 

in  such  an  order. 

Respectfullv, 

J.  C.  McREYNOLDS, 

Acting  Attorney-  General, 

The  Secbetary  of  War. 


Digitized  by  VjOOQ IC 


46  President — Acceptance  of  Presents. 

PRESIDENT— ACCEPTANCE  OF  PRESENTS. 

In  view  of  section  1784,  Revised  Statutes,  the  President  can  not  properly 
accept  presents  from  persons  in  the  public  service. 

Department  of  Justictb, 

August  15^  1903, 

Sir:  1  have  the  honor  to  reply  to  your  request  for  an 
opinion  on  the  question  whether  you  can  lawfully  accept 
presents  from  persons  in  the  public  service,  presented  by  the 
letter  of  your  Acting  Secretary,  Mr.  B.  G.  Barnes,  on  the 
1st  instant. 

Section  1784  of  the  Revised  Statutes,  whose  original  was 
the  act  of  February  1,  1870  (16  Stat.,  63),  entitled  "An  act 
to  protect  officials  in  Government  employ,"  provides: 

"Sec.  1784.  No  officer,  clerk,  or  employe  in  the  United 
States  Government  employ  shall  at  any  time  solicit  contri- 
butions from  other  officers,  clerks,  or  employes  in  the 
Government  service  for  a  gift  or  pre^nt  to  those  in  a 
superior  official  position;  nor  shall  any  such  officials  or 
clerical  superiors  receive  any  gift  or  present  offered  or  pre- 
sented to  them  as  a  contribution  from  persons  in  Govern- 
ment employ  receiving  a  less  salary  than  themselves;  nor 
shall  any  officer  or  clerk  make  any  donation  as  a  gift  or 
present  to  any  official  sxiperior.  Every  person  who  violates 
this  section  shall  be  summarily  discharged  from  the  Govern- 
ment employ." 

The  President  is,  of  course,  the  "official  superior"  of  all 
persons  in  the  Executive  service  of  the  Government,  and 
therefore  would  seem  to  be  included  within  the  compre- 
hensive designation  "any  official  superior"  in  the  italicized 
clause. 

It  may  be  suggested,  however,  that,  in  view  of  the  penalty 
clause,  which  subjects  every  person  who  violates  it  to  sum- 
mary discharge  from  Government  employ,  the  statute  was  not 
intended  to  apph^  to  the  President.  This  consideration  might, 
perhaps,  be  entitled  to  some  weight  in  construing  the  second 
clause,  which  forbids  "  any  such  officials  or  clerical  superiors" 
from  receiving  any  gift  or  present  offered  or  presented  to 
them  as  a  contribution  from  persons  in  Government  employ 
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receiving  a  less  salary  than  themselves;  although  the  fact 
that  the  penalty  clause  could  not  be  enforced,  for  constitu- 
tional reasons,  if  the  President  violated  that  provision,  would 
not  necessarily  prove  its  inapplicability  to  him.  It  is  entirely 
within  the  range  of  probability  that  the  prohibition  was  in- 
tended to  apply,  even  though  the  penalty  could  not  be  enforced 
in  such  a  case. 

But  as  to  the  clause  in  question,  no  such  argument  can  be 
made.  That  clause,  it  will  be  observed,  merely  prohibits 
the  making  of  any  donation  as  a  gift  or  present  to  any  offi- 
cial superior  by  any  officer  or  clerk,  and,  unlike  the  second 
clause,  says  nothing  as  to  the  receipt  of  the  same.  Hence, 
according  to  the  rule  strictisdmi  juris^  which  applies  to  the 
construction  of  all  penal  statutes,  the  receipt  of  such  a  dona- 
tion by  * '  any  official  superior ''  would  appear  not  to  be  within 
the  scope  of  the  statute,  and  the  donor  alone  would  be  sub- 
ject to  the  penalty.  Of  course,  under  such  circumstances, 
an  official  superior  could  not  properly  accept  the  donation. 

The  reasons  which  it  is  to  be  inferred  prompted  the  clause 
in  question  are  as  applicable  in  the  case  of  gifts  to  the  Presi- 
dent as  to  any  other  "official  superior;"  perhaps  more  so. 
Of  course,  it  is  not  to  be  supposed  that  Congress  believed 
that  all  such  gifts  or  presents  were  made  with  questionable 
motives.  Nevertheless,  it  appears  to  have  been  its  opinion 
that  the  good  of  the  public  service  would  be  promoted  by 
entirely  prohibiting  all  such  donations. 

It  may  be  observed  that  the  constitutionality  of  section 
1784:  would  seem  to  be  affirmed  by  the  opinion  of  the 
Supreme  Court  in  ExparU  Curtis  (106  U.  S.,  371). 
Respectfully, 

J.  C.  McREYNOLDS, 
Acting  Attorney-  General, 

The  Presidbnt. 


Digitized  by  VjOOQ IC 


48  Retumvng  Chinese  Laborer. 

RETURNING  CHINESE  LABORER. 

The  " additional  period"  of  one  year  provided  by  Article  II  of  the  con- 
vention of  December  8,  1894,  between  the  United  States  and  China 
(28  Stat.,  1210)  beyond  the  period  in  which  a  registered  Chinese  laborer 
is  required  to  return  to  this  country,  is  only  for  such  time  as  the  disa- 
bility therein  mentioned  continues,  the  extreme  limit  of  such  extension 
under  any  circumstances  being  one  year. 

Department  of  Justice, 

August  19,  190S. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  August  6,  1903,  wherein  you  ask  to  be 
advised  whether  the  extension  of  time  provided  for  in  Article 
II,  of  the  convention  of  December  8,  1894:,  between  the 
United  States  and  the  Emperor  of  China,  is  for  an  addi- 
tional year  beyond  the  one  in  which  the  registered  laborer 
is  required  to  return,  or  whether  it  is  only  for  such  time  as 
the  disability  continues,  with  the  extreme  limit  of  one  year 
under  any  circumstances. 
Article  II,  of  said  convention,  is  as  follows: 
"The  preceding  article  shall  not  apply  to  the  return  to 
the  United  States  of  any  registered  Chinese  laborer  who  has 
a  lawful  wife,  child,  or  parent  in  the  United  States,  or  prop- 
ert}'  therein  of  the  value  of  $1,000,  or  debts  of  like  amount 
due  him  and  pending  settlement.  Nevertheless  every  such 
Chinese  laborer  shall,  before  leaving  the  United  States, 
deposit,  as  a  condition  of  his  return,  with  the  collector  of 
customs  of  the  district  from  which  he  departs,  a  full  descrip- 
tion in  writing  of  his  family,  or  property,  or  debts,  as  afore- 
said, and  shall  be  furnished  by  said  collector  with  such 
certificate  of  his  right  to  return  under  this  treaty  as  the 
laws  of  the  United  States  may  now  or  hereafter  prescribe 
and  not  inconsistent  with  the  provisions  of  this  treaty;  and 
should  the  written  description  aforesaid  be  proved  to  be 
false,  the  right  of  return  thereunder,  or  of  continued  resi- 
dence after  return,  shall  in  each  cavse  be  forfeited.  And 
such  right  of  return  to  the  United  States  shall  be  exercised 
within  one  year  from  the  date  of  leaving  the  United  States; 
but  such  right  of   return   to   the   United  States  may  be 
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extended  for  an  additional  period,  not  to  exceed  one  year, 
in  cases  where,  by  reason  of  sickness  or  other  cause  of  dia- 
ability  beyond  his  control,  such  Chinese  laborer  shall  be 
rendered  unable  sooner  to  return,  which  facta  shall  be  fully 
reported  to  the  Chinese  consul  at  the  port  of  dej)arture,  and 
by  him  certified  to  the  satisfaction  of  the  collector  of  the 
port  at  which  such  Chinese  subject  shall  land  in  the  United 
States.  And  no  such  Chinese  laborer  shall  be  permitted  to 
enter  the  United  States  by  land  or  sea  without  producing  to 
the  proper  officer  of  the  customs  the  return  certificate  herein 
required." 

I  am  of  opinion  that  the  true  purpose  and  intent  of  Arti- 
cle II,  above  quoted,  is  to  require  every  registered  Chinese 
laborer  who  departs  from  the  United  States  to  exercise  the 
right  of  return  thereto  within  one  year  from  the  date  of 
leaving,  unless  prevented  from  so  doing  by  some  disability 
beyond  his  control;  and  that  in  case  such  a  disability  should 
render  him  unable  to  return  within  twelve  months,  then  he 
must  return  during  the  following  year  as  soon  as  the  re- 
moval of  the  disability  will  permit.  The ' '  additional  period  " 
during  which  the  right  to  return  may  be  extended  was  in- 
tended to  cover  only  such  time  as  was  necessary  for  a  return 
after  the  termination  of  the  disability.  Unless  a  Chinese 
laborer  returns  as  soon  as  he  is  able  after  removal  of  the  disa- 
bility which  caused  delay  beyond  twelve  months,  his  right 
so  to  do  no  longer  exists. 
Respectfully,  • 

J.  C.  McREYNOLDS, 

Acting  Attorney'  General. 

The  Secbetaby  of  Commebce  and  Labor. 


BLANK  CERTIFICATES  OF  REGISTRY  OF  VESSELS— SECRE- 
TARY  OF  COMMERCE  AND  LABOR. 

The  duty  imposed  upon  the  Secretary  of  the  Treasury  by  section  4158, 
Beyised  Statutes,  of  transmitting  to  collectors  of  customs  blank  forms 
of  certificates  of  registry  of  vessels,  was,  by  the  act  of  February  14, 
1903  (32  Stat.,  825),  transferred  to  the  Secretary  of  Commerce  and 
Labor. 
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The  question  as  to  whether  the  expense  of  preparing  such  blank  forms 
and  furnishing  them  to  collectors  can  be  paid  out  of  the  appropriation 
for  defraying  the  expenses  for  collecting  the  revenue  from  customs,  Ih 
peculiarly  one  for  the  Comptroller  of  the  Treasury  to  decide  (23  Opin., 
468). 

Department  of  Justice, 

Aug\ist  20,  190S. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  the  15th  instant,  in  which  you  refer  to 
section  4158  of  the  Revised  Statutes,  as  amended  by  the  act 
of  July  5, 1884,  concerning  the  transmission  to  collectors  of 
blank  certificates  of  registry  of  vessels  and  ask  the  follow- 
ing questions: 

"  First.  Is  it  now  the  duty  of  the  Secretary  of  Commerce 
and  Labor  to  cause  to  be  transmitted  these  blank  forms  of 
certificates  of  registry? 

"  Second.  If  so,  can  the  expense  of  preparing  such  blank 
forms  and  furnishing  them  to  the  collectors  of  the  sev^eral 
districts  be  paid  out  of  the  appropriation  for  defraying  the 
expenses  for  collecting  the  revenue  from  customs? '' 

The  second  question  is  peculiarly  one  for  the  Comptroller 
of  the  Treasury  to  decide.     (23  Opin.,  468.) 

As  to  the  first  question,  I  have  to  say: 

Section  4158,  Revised  Statutes,  is  as  follows: 

*'The  Secretary  of  the  Treasury  shall  cause  to  be  trans- 
mitted, from  time  to  time,  to  the  collectors  of  the  several 
districts,  a  suflScient  number  of  forms  of  the  certificates  of 
registry,  attested  under  the  seal  of  the  Treasury  and  the 
hand  of  the  Register  thereof,  with  proper  blanks,  to  be 
filled  by  the  collectors,  respectively,  by  whom  also  the  cer- 
tificates shall  be  signed  and  sealed,  before  they  are  issued; 
and  where  there  is  a  naval  officer  at  any  port,  they  shall  be 
countersigned  by  him;  and  where  there  is  a  surveyor,  .but 
no  naval  officer,  they  shall  be  countersigned  by  him.  A 
copy  of  such  certificate  issued  shall  be  transmitted  to  the 
Register,  who  shall  cause  a  record  to  be  kept  of  the  same." 

The  act  of  July  5,  1884  (23  Stat.,  118),  creating  the 
Bureau  of  Navigation  substituted  the  Commissioner  of 
Navigation  for  the  Register. 

The  Bureau  of  Navigation  and  matters  relating  to  naviga- 
tion generally  have  been  transferred  to  your  Department, 
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and,  specifically,  all  duties  of  the  Secretary  of  the  Treasury 
imposed  b}''  acts  of  Congress  relating  to  the  registers  of 
merchant  vessels  and  yachts  have  been  so  transferred. 

One  of  the  duties  of  the  Secretary  of  the  Treasury  under 
an  act  relating  to  registers  of  vessels  was  the  duty  of  trans- 
mitting to  collectors  the  certificates  referred  to.     I  am  of 
opinion  that  this  duty  has  been  transferred  to  you. 
Respectfully, 

J.  C.  McREYNOLDS, 
Acting  Attorn^:!/'  General, 
The  Secretary  of  Commerce  and  Labor. 


JIJBISDICTION    OF   THE    SECRETARY    OF   COMMERCE    AND 

LABOR. 

The  execution  of  the  act  of  March  31,  1900  (31  Stat.,  58),  entitled  **An 
act  concerning  the  boarding  of  vessels, ''  has  been  tran8ferre<l  by  sec- 
tion 10  of  the  act  of  February  14,  1903  (32  Stat,  829),  from  the  Secre- 
tary of  the  Treasury  to  the  Secretary  of  Commerce  and  Labor. 

Department  of  Justice, 

Augmt  29,  1903, 

Sir:  I  have  your  letter  of  the  20th  instant  asking  my 
opinion  upon  the  question  whether  the  duties,  power, 
authority,  and  jurisdiction  of  the  Secretary  of  the  Treas- 
ury, under  the  act  of  Congress  of  March  31,  1900,  entitled 
'*An  act  concerning  the  boarding  of  vessels,"  have  been 
transferred  to  you  by  the  act  creating  your  Department. 

Section  1  of  the  act  provides: 

"That  the  Secretary  of  the  Treasury  is  hereby  author- 
ized and  directed  to  prescribe  from  time  to  time  and  enforce 
regulations  governing  the  boarding  of  vessels  arriving  at 
the  seaports  of  the  United  States,  before  such  vessels  have 
been  properly  inspected  and  placed  in  security,  and  for  that 
purpose  to  employ  any  of  the  oflBcers  of  that  Department." 

The  third  section  provides  that  this  act  shall  be  construed 
as  supplementary  to  section  9  of  chapter  374  of  the  statutes 
of  1882  (22  Stat.,  189),  entitled  "An  act  to  regulate  the  car- 
riage of  passengers  at  sea,"  and  section  4606  of  the  Revised 
Statutes. 
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Section  10  of  the  act  creating  your  Department  prescribes 
that^ 

"All  duties,  power,  authority  and  jurisdiction  *  *  * 
now  imposed  or  conferred  upon  the  Secretary  of  the  Treas- 
ury by  acts  of  Congress  relating  to  merchant  vessels  or 
yachts,  their  *  *  *  entry  *  *  *  transportation  of 
their  cargoes  and  passengers,  *  *  *  officers,  seamen, 
passengers,  *  *  *  shall  be  and  hereby  are  transferred 
to  and  imposed  and  conferred  upon  the  Secretary  of  Com- 
merce and  Labor    *     *    *." 

Upon  examining  the  laws  as  to  which  the  act  now  in 
question  is  to  be  ''construed  as  supplementary,"  we  find 
that  one  of  them  (section  4606,  R.  S.)  makes  any  person 
boarding  a  vessel  before  her  actual  arrival  and  without  per- 
mission of  the  master  liable  to  certain  penalties  (Title  LIII 
of  the  Revised  Statutes,  under  the  heading  of  "Merchant 
Seamen");  that  it  was  taken  from  section  62  of  the  act  of 
June  7,  1872,  entitled  "An  act  to  authorize  the  appoint- 
ment of  shipping  commissioners  by  the  several  circuit  coui-ts 
of  the  United  States,  to  superintend  the  shipping  and  dis- 
charge of  seamen  engaged  in  merchant  ships  belonging  to 
the  United  States,  and  for  the  further  protection  of  seamen," 
and  that  this  particular  section  was  designed,  in  part  at 
least,  to  prevent  runners  of  sailors'  boarding  houses  and 
other  persons  from  coming  on  board  incoming  vessels  to 
entice  the  sailors.  This  has  been  held  in  United  States  v. 
Sullivan,  43  Fed.  Rep.,  602,  604. 

The  other  act  to  which  we  are  referred  for  the  construc- 
tion of  the  present  one  is  "An  act  to  regulate  the  carriage 
of  passengers  by  sea,"  and  relates  only  to  vessels  carrying 
"emigrant  passengers  or  passengers  other  than  cabin  pas- 
sengers." Section  9  of  that  act  forbids  the  master  of  such 
a  vessel,  under  penalty  of  a  fine,  to  permit  anyone  to  board 
or  leave  his  vessel,  except  certain  designated  persons,  until 
the  vessel  has  been  taken  charge  of  by  an  officer  of  the  cus- 
toms, and  afterwards  without  leave  of  such  officer  until  the 
passengers  have  been  duly  landed;  and  section  11  provides: 

"That  the  collector  of  customs  of  the  collection  district 
within  which,  or  the  surveyor  of  the  port  at  which,  any 
such  steamship  or  other  vessel  arrives,   shall  direct  an 
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inspector  or  other  officer  of  the  customs  to  make  an  exami- 
nation of  the  vessel,  and  to  admeasure  the  compartments  or 
spaces  occupied  by  the  emigrant  passengers,  or  passengers 
other  than  cabin  passengers,  during  the  voyage;  and  such 
measurement  shall  be  made  in  the  manner  provided  by  law 
for  measuring  vessels  for  tonnage;  and  to  compare  the 
number  of  such  passengers  found  on  board  with  the  list  of 
such  passengers  furnished  by  the  master  to  the  customs 
officer;  and  the  said  inspector  or  other  officer  shall  make  a 
report  to  the  aforesaid  collector  or  surveyor,  stating  the 
port  of  departure,  the  time  of  sailing,  the  length  of  the  voy- 
age, the  ventilation,  the  number  of  such  passengers  on 
board  the  vessel,  and  their  native  country,  respectively; 
the  cubic  quantity  of  each  compartment  or  space  and  the 
number  of  berths  and  passengers  in  each  space,  the  kind  and 
quality  of  the  food  furnished  to  such  passengers  on  the  voy- 
age; the  number  of  deaths,  and  the  age  and  sex  of  those 
who  died  during  the  voyage,  and  of  what  disease;  and  in 
case  there  was  any  unusual  sickness  or  mortality  during  the 
voyage,  to  report  whether  the  same  was  caused  by  any 
neglect  or  violation  of  the  provisions  of  this  act,  or  by  the 
want  of  proper  care  against  disease  by  the  master  or  owners 
of  the  vessel;  and  the  said  reports  shall  be  forwarded  to  the 
Secretary  of  the  Treasury  at  such  times  and  in  such  manner 
as  he  shall  direct" 

It  is  clear  that  the  two  laws,  as  to  which  the  one  under 
consideration  is  supplementary,  concern  in  the  one  case 
''seamen"  and  in  the  other  case  "passengers,"  and  that  the 
act  in  question  is  intended  to  concern  seamen  and  passengers. 

I  am  accordingly  of  the  opinion  that  the  business  of  exe- 
cuting the  act  of  March  31,  1900,  has  been  transferred  to 
you  by  section  10,  above  quoted,  of  the  act  creating  your 
Department. 

Respectfully, 

J.  C.  McREYNOLDS, 
Acting  Attorney'  General. 

The  Secretary  of  Commerce  and  Labor. 
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PRESIDENT— EXPENSES  INCIDENT  TO   PANAMA  CANAL 
PROJECT. 

The  President  ia  authorized  by  section  5  of  the  Atlantic  and  Pacific 
canal  act  of  June  28,  1902  (32  Stat.,  481,  483),  to  provide  by  proper 
ortler  for  carrying  into  effect  certain  recommendations  of  Admiral 
Walker,  and  direct  the  payment  of  expenses  necessarily  incurred  in 
accomplishing  the  purj:)ose8  of  that  act,  to  wit,  the  support  of  Major 
Black's  party  on  the  Isthmus,  the  maintenance  of  an  office  in  Wash- 
ington to  supervise  his  work,  receive  his  reports,  preserve  recortls, 
etc.,  of  the  old  Isthmian  Canal  Commission,  and  the  storage  of  certain 
machinery,  boats,  etc.,  at  Grey  town. 

Department  of  »Tu8tice, 

Septemh-i*  16,  1903. 

Sir:  Replying  to  your  letter  of  September  2,  relative  to 
a  certain  proposed  requisition  for  funds  for  expenses  in- 
curred and  to  be  incurred  in  connection  with  the  Panama 
Canal  project,  1  learn  from  documents  submitted  to  me  by 
Admiral  Walker  in  person,  that  the  President,  by  an  order 
dated  March  2(>,  1903,  directed  Admiral  Walker  and  two 
other  members  of  the  Isthmian  Canal  Commission  to  per- 
form certain  duties  relative  to  the  New  Panama  Canal 
Company's  property,  and  to  employ  such  assistants  as 
might  be  found  necessary. 

It  appears  to  me  clear  that  under  the  authority  conferred 
upon  the  President  by  the  Atlantic  and  Pacific  canal  act  of 
June  28, 1902,  section  5  (32  Stat.,  481, 483),  he  may  direct  the 
payment  of  expenses  necessarily  incurred  in  carrying  out 
the  purposes  of  the  order  in  question. 

It  seems  that  beyond  these  immediate  purposes,  provid- 
ing for  a  working  party  in  the  field  in  the  line  of  the  Panama 
Canal,  but  as  related  to  those  purposes  and  to  the  general 
demands  of  the  Isthmian  Canal  situation,  it  is  deemed  by 
the  Admiral  desirable  and  important  to  maintain,  on  as 
moderate  a  basis  as  possible,  an  office  in  Washington  to 
supervise  the  work  of  Major  Black  upon  the  Isthmus, 
receive  his  reports,  and  incidentally  preserve  the  recoi-ds 
ami  attend  to  the  correspondence  of  the  old  Isthmian  Canal 
Commission. 

I  understand  from  the  Admiml  that,  while  the  members 
of  that  Commission  are  receiving  no  compensation  as  such, 
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the  Commission  is  still  regarded  as  existing,  and  an  office  \» 
maintained  by  it  in  Washington,  the  active  personnel  con- 
sisting of  the  Admiral  himself  and  three  assistants.  It  is 
suggested  that  this  office  might  be  continued  by  order  of 
the  President  for  the  purposes  above  set  forth,  and  the 
expenses  of  its  maintenance  defrayed  out  of  the  appropria- 
tion of  $10,000,000  made  by  the  act  of  June  28,  1902. 

It  further  appears  that  certain  machinery,  boats,  etc., 
used  b}^  the  Isthmian  Canal  Commission  in  it^  investigations 
under  the  act  of  March  3,  1899,  are  now  stored  in  a  ware- 
house at  Greytown,  Nicaragua.  Admiral  Walker  asserts 
that  this  material  will  be  of  value  in  the  construction  of  the 
canal  by  either  route  adopted,  and  asks  that  the  payment  of 
storage  be  made  a  charge  upon  the  appropriation  of  1902, 
above  referred  to. 

The  items  of  expense  intended  to  be  covered  by  the  requi- 
sition for  $7,000  requested  by  Admiral  Walker  appear,  then, 
to  be,  first,  the  support  of  Major  Black*s  party  upon  the 
Isthmus;  second,  the  maintenance  of  an  office  in  Wash- 
ington, and,  third,  the  storage  of  certain  machinery  at 
Greytown. 

On  consideration  of  the  policy  and  spirit  of  the  canal  act 
of  1902  and  of  the  contingencies  manifestly  contemplated 
by  Congress  thereunder,  as  well  as  in  view  of  the  language 
of  the  first  paragraph  of  section  6  thereof,  I  conclude  that 
by  proper  order  the  President  may,  if  he  sees  fit,  provide 
for  carrying  out  the  recommendations  of  Admiral  Walker, 
and  that  thereupon  there  will  be  no  objection  to  your  sub- 
mitting to  the  President  for  his  favorable  consideration  the 
requisition  for  $7,000  to  which  this  correspondence  relates. 

I  would  add  that  this  conclusion  relates  wholly  to  the 
legality  of  the  expenditures  recommended,  and  that  I  do 
not  undertake  to  express  an  opinion  as  to  their  necessity  or 
advisability. 

Very  respectfully, 

HENRY  M.  HOYT, 

Actmg  AUoniey-  General. 
The  Secbetaby  op  State. 
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SUPERVISING   INSPECTORS  OF   STEAM   VESSELS— DELEGA- 
TION OF  AUTHORITY. 

The  Board  of  Supervising  Inspectors  of  Steam  Vessels  alone  is  authorized, 
under  section  4405,  Revised  Statutes,  to  determine  what  shall  consti- 
tute "  a  full  complement  of  licensed  officers  and  full  crew,"  of  steamers 
carrying  passengers,  before  leaving  port,  as  required  by  section  4463, 
Revised  Statutes.  This  duty  can  not  be  delegated  to  the  local  inspect- 
ors of  hulls  and  boilers. 

Department  of  Justice, 

Septeinher  17,  1903. 

Sir:  Your  letter  of  July  28,  1903,  presents  the  following 
case: 

A  penalty  of  $500  was  imposed  on  the  tugboat  Piedmont, 
under  section  4499,  Revised  Statutes,  for  being  navigated 
with  but  one  engineer,  instead  of  two,  as  required  by  her 
certificate  of  inspection,  issued  by  the  local  inspectors  of 
hulls  and  boilers  pursuant  to  section  4421,  Revised  Statutes. 

Section  4463,  Revised  Statutes,  provides: 

"No  steamer  carrying  passengers  shall  depart  from  any 
port  unless  she  shall  have  in  her  service  a  full  complement 
of  licensed  oflScers  and  full  crew,  sufficient  at  all  times  to 
manage  the  vessel,  including  the  pi*oper  number  of  watch- 
men;" 

The  PLedmont  is  a  steamer  licensed  to  carry  passengers, 
and  from  time  to  time  is  so  employed,  though  usually  en- 
gaged in  towing.  Her  certificate  of  inspection  was  in  accord- 
ance with  the  form  prescribed  by  the  Board  of  Supervising 
Inspectors,  with  the  approval  of  the  Secretary  of  the  Treas- 
ury, and  contained  the  following  provision: 

''The  said  vessel  is  required  to  cany  the  following  com- 
plement of  officers  and  crew:   master, mate, 

pilot, engineer, fireman, deck  crew." 

This  portion  of  the  certificate  was  filled  out  by  the  local 
inspectors  of  hulls  and  boilers,  who,  as  stated,  required  the 
Pledmoiit  to  carry  two  engineers. 

Application  has  been  made  to  your  Department  for  a  re- 
mission of  the  fine  imposed  on  various  grounds;  but  my 
opinion  is  requested  simpl}'  upon  the  question/'  whether  the 
requirement  of  two  engineers  on  the  Piedmont  by  the  in- 
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specters  of  hulls  and  boilers  was  the  legal  exercise  of  the 
discretion  vested  in  them  by  the  board  of  supervising  in- 
spectors"— the  applicants  contending  that  the  board  of 
supervising  inspectors  alone  were  authorized  to  make  such 
a  requirement. 

I  am  of  opinion  that  the  contention  of  applicants  is  cor- 
rect. The  local  inspectors  of  hulls  and  boilers  (who  to- 
gether constituted  the  board  of  local  inspectors),  though 
charged,  among  other  things,  with  the  duty  of  inspecting 
and  approving  "  the  vessel  and  her  equipment  throughout" 
(sees.  4417^4421  Rev.  Stat.),  and  authorized,  as  a  board,  to 
^'license  and  classify  the  masters,  chief  mates,  engineers, 
and  pilots  of  all  steam  vessels"  (sec.  4438),  are  given  no 
authority  to  determine  what  shall  constitute  "a  full  comple- 
ment of  licensed  officer  and  full  crew,  sufficient  at  all  times 
to  manage  the  vessel,  including  the  proper  number  of 
watchmen,"  which  section  4463  requires  of  every  steamer 
carrying  passengers  before  she  shall  leave  port.  In  fa<»t, 
the  statutes  do  not  specifically  provide  how  or  by  whom 
that  duty  shall  be  performed;  but  the  matter  clearly  comes 
within  the  province  of  the  board  of  supervising  inspectors, 
under  section  4405  Rev.  Stat.,  which,  after  directing  them 
to  meet  annually  in  the  city  of  Washington,  D.  C,  provides: 

"The  board  shall  establish  all  necessary  regulations  re- 
quired to  carry  out  in  the  most  effective  manner  the  provi- 
sions of  this  Title  (Title  52,  Regulation  of  Steam  Vessels) 
and  such  regulations,  when  approved  by  the  Secretary  of 
the  Treasury,  shall  have  the  force  of  law." 

This  was  the  view  of  the  circuit  court  for  ihe  eastern  dis- 
trict of  Michigan, in  Flint  v.  Marine  Ins.  Co,  (71  Fed.  Rep., 
210-219),  which  said: 

"The  duty  imposed  by  section  4463  of  carrying  'a  full 
crew,  sufficient  at  all  times  to  manage  the  vessel,'  is  a  pro- 
vision of  Title  52,  for  which,  by  section  4405,  the  supervising 
inspectors  may  establish  regulations,  and  their  regulations, 
when  approved  by  the  Secretary  of  the  Treasury,  ^have  the 
force  of  law.'" 

But  in  prescribing. a  blank  form  to  be  filled  out  by  the 
local  inspectors,  the  board  of  supervising  inspectors  dCh  not 
be  said  to  have  themselves  exercised  their  authority  to 
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determine  the  vessel's  complement  of  officers  and  crew. 
What  they  have  done  is,  virtually,  to  delegate  their  authority 
in  that  respect  to  the  local  inspectors.  But  the  authority  to 
make  regulations  conferred  upon  them  by  section  4405, 
involving  as  it  does  the  exercise  of  judgment  and  discretion, 
cannot,  under  a  well-settled  principle,  be  delegated.  {The 
California,  1  Sawy.,  596,  Fed.  Cas.  No.  2313;  Story  on 
Agency,  sec.  13;  1  A.  &  E.  Enc.  Law,  2d  ed.,  973,  974). 
The  maxim  is,  Deleqata  potestas  non  potest  deUgarL  Be- 
sides, it  is  onl}^  regulations  made  by  the  board  of  supei*vis- 
ing  inspectors  which,  when  approved  by  the  Secretary  of 
the  Treasury,  the  statutes  declare  shall  have  the  force  of 
law.  Regulations  emanating  from  the  local  inspectors, 
therefore,  if  not  expressly  authorized  by  statute  (which  as 
we  have  seen  is  the  present  case),  have  no  legal  sanction. 

The  fact  that  the  board  of  supervising  inspectors  meets 
but  once  a  year,  which  is  suggested  as  a  reason  for  the 
exercise  of  the  power  in  question  by  the  local  inspectors, 
does  not,  in  my  opinion,  offer  any  serious  obstacle  to  the 
proper  regulation  of  the  subject  by  that  board.  It  may,  at 
any  meeting,  prescribe  the  rules  by  which  the  complement 
of  officers  and  crew  of  the  several  classes  of  vessels  shall  be 
determined,  leaving  the  application  of  the  same,  in  each 
instance,  to  the  local  inspectors.  This  would  insure  uni- 
formity of  regulation  on  the  subject — a  desidemtum  which 
Congress  may  well  be  supposed  to  have  had  in  view  in  vest- 
ing the  authority  to  make  regulations  in  the  supervising 
board;  whereas,  under  the  present  system,  the  require- 
ments may  be  o-s  various  as  there  are  inspection  districts. 
Respcctfulh', 

HENRY  M.  HOYT, 

Acting  Attoimey-  General. 

The  Secretary  of  (Commerce  and  Labor. 
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GUAM— SPANISH  LAW— CONDEMNATION  OF  PROPERTY. 

In  June,  1900,  the  Military  Governor  of  (tuam  undertook  to  condemn, 
by  proceedings  not  in  conformity  with  Spanish  law,  certain  private 
proj>erty  in  that  Inland  neede<l  for  public  use;  and  Bul)Hequently,  on 
the  23d  of  the  same  month,  iaeued  an  onler  declaring  abrogated,  re- 
troactively from  the  3d  of  that  month,  all  SitaniHh  law  concerning  the 
condemnation  of  property  in  that  Island.  On  July  9, 1900,  the  owner 
of  the  property  a<*.cepted  the  amount  awarded  and  gave  a  receipt  there- 
for. Uddf  That  euch  proceedings  and  the  acceptance  of  the  award 
thereunder  by  the  owner,  vested  the  title  to  the  property  in  the 
United  States. 

The  power  of  the  Governor,  under  instructions  dated  January  12,  1899, 
was  intended  to  be  plenarj^  and  he  had  authority  to  do  what  the 
exigencies  of  military  goverment  required. 

Department  op  Justice, 

Septeinhr  2J,  1903, 

Sir:  In  answer  to  your  letter  of  the  14rth  instant  refer- 
ring to  previous  correspondence  and  asking  on  behalf  of 
yourself  and  the  Secretary  of  the  Treasury  an  expression 
of  my  opinion  upon  the  question  whether  title  to  a  certain 
building  in  Guam,  now  being  used  under  your  authority  as 
a  public  building,  is  in  the  United  States  or  not,  I  hav^e  to 
sa3': 

It  appears  that  the  building  in  question  was  in  June  and 
July,  1900,  occupied  by  Lieut.  William  E.  Safford,  IT.  S. 
Navy,  who  had  purchased  it  for  himself.  He  was  then,  by 
appointment  of  Governor  Leary,  judge  of  the  Court  of 
First  Instance  and  Registrar  of  Property. 

In  the  early  part  of  the  same  June,  the  governor  decided 
to  condemn  the  property  for  public  use,  and  took  certiiin 
proceedings  for  that  purpose  which  were  not  in  conformity 
with  the  Spanish  law  concerning^  such  proceedings.  On 
June  22  the  property  was  nominally  taken  possession  of  by 
the  Government,  and  assigned  to  Lieutenant  Safford  as 
"  quarters,"  and  he  continued  to  occupy  it. 

On  July  9,  Lieutenant  Safford,  who  had  some  time  in 
June  objected  to  the  proceedings  as  not  in  conformity  with 
the  Spanish  law,  and  claimed  that  the  appraisement  of 
$1,229  Mexican,  omitted  some  slight  items  of  improvements. 


Digitized  by  LjOOQ IC 


60     Guam — Spanish  Law — Condemnation  of  Property. 

accepted  the  sum  of  $1,361.90  Mexican,  and  gave  the  fol- 
lowing receipt: 

*'Agana,  Guam,  July  P,  1900. 

"  Z7.  S.  Navy  Department  to  Wm.  E.  Safford,  Ih\ 

''For  certain  real  estate  which  was  condemned  and  ap- 
praised for  Government  use,  11,351.90  Mexican. 
"Received  payment, 

''Wm.  E.  Safford. 
"United  States  gold  value  1639.45." 

This  sum  of  $1,351.90  Mexican  was  10  per  cent,  more 
than  the  appraised  value,  which  percentage  was  added  in 
accordance  with  Spanish  custom  in  case  of  persons  dissatis- 
fied with  condemnation  appraisements. 

The  protest  or  objection  of  Lieutenant  Safford  principally 
concerned  the  inadequacy  of  the  appraised  value,  $1,229 
Mexican,  and  preceded  the  actual  offer  of  $1,351.90  Mex- 
ican. There  is  nothing  to  show  that  his  receipt  for  the 
$1,351.90  Mexican,  given  on  July  9,  by  which  the  transac- 
tion was  completed,  was  not  freely  given  or  that  at  that 
time  he  was  dissatisfied. 

On  eTune  23  the  governor  of  the  island  had  declared  abro- 
gated, retroactively  from  June  3,  all  the  Spanish  laws  con- 
cerning the  condemnation  of  property. 

The  governor  himself  had  previously,  after  June  3, 
appointed  the  appraisers  and  directed  the  proceedings. 

The  instructions  to  the  governor,  dated  January  12,  1899, 
prior  to  the  ratification  of  the  treaty  of  peace  with  Spain, 
contained  the  following: 

"  Within  the  absolute  domain  of  naval  authority,  which 
necessarily  is  and  must  remain  supreme  in  the  ceded  terri- 
tory until  the  legislation  of  the  United  States  shall  other- 
wise provide,  the  municipal  laws  of  the  territory,  in  respect 
to  private  rights  and  property  and  the  repression  of  crime, 
are  to  be  considered  as  continuing  in  force,  and  to  be  admin- 
istered by  the  ordinary  tribunals  as  far  as  practicable.  The 
operations  of  civil  and  municipal  government  are  to  be  per- 
formed by  such  oflBcers  as  may  accept  the  supremacy  of  the 
United  States  by  taking  the  oath  of  allegiance,  or  by  officers 
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chosen  as  far  as  may  be  practicable  from  the  inhabitants  of 
the  island." 

These  instructions  seem  not  to  have  been  superseded  in 
June  and  July,  1900. 

Their  recognition  of  the  continuance  in  force  of  the  mu- 
nicipal laws  of  the  territory  was  not  intended  as  more  than 
a  recognition  of  what  would  have  been  presumed  in  the 
absence  of  instructions  and  can  not  be  regarded  as  intended 
to  deny  the  power  of  the  governor  to  alter  the  laws.  They 
were  continued  in  force  as  to  the  inhabitants  among  them- 
selves, but  not  to  control  the  governor;  that  is  to  say,  the 
government  itself.  His  power  as  a  military  governor  was 
intended  to  be  plenary.  He  had  authority  to  do  what  the 
exigencies  of  military  government  required,  and  held  the 
supreme  legislative,  executive,  and  judicial  authority  of  the 
island.  At  that  time,  in  that  distant  and  little-known  island, 
the  President  could  not  do  otherwise  than  leave  him  a  large 
discretion,  and  his  acts  should  not  be  held  void  upon  strictly* 
technical  reasoning. 

The  Constitution  of  the  United  States  had  not  been  ex- 
tended to  Guam. 

In  view  of  the  governor's  situation  and  power,  of  the 
absence  of  the  Constitution,  of  the  fact  that  a  formal  ap- 
praisement of  the  property  was  made,  with  an  additional 
allowance,  and  considering  the  receipt  given  by  the  owner 
at  the  consummation  of  the  proceedings,  which  did  not  take 
place  until  after  the  order  of  June  23  abolishing  the  Spanish 
law  concerning  such  proceedings,  1  am  of  the  opinion  that 
title  should  be  regarded  as  passing  to  the  United  States  and 
the  payment  of  the  money  to  the  former  owner  as  proper. 
Respectfully, 

W.  A.  DAY, 
Acting  Attorney-  GeneraL 

The  Secretary  of  the  Navy. 
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IMPORTATION  OF  MEATS  FROM  GERMANY. 

The  Secretary  of  Agriculture  is  not  authorized  under  the  act  of  March  3, 
1903  (32  Stat.,  1157),  to  request  the  Secretary  of  the  Treasury  to  refuse 
admission  into  the  United  States  of  certain  meats  and  meat  prepara- 
tions coming  from  Germany,  because  of  the  action  of  the  German 
government  in  prohibiting  the  importation  of  similar  goods  into  that 
country. 

Department  of  Justice, 

OcU)bti*  ^,  1903, 

Sir:  Your  letter  of  the  17th  ultimo  presents  a  question 
as  to  your  authority,  under  the  act  of  March  3,  1903  (32 
Stat.,  1157),  to  request  the  Secretary  of  tlie  Treasury  to 
refuse  admission  into  the  United  States  of  certain  meats  and 
meat  preparations  coming  from  Germany,  or  any  of  the 
States  thereof,  in  vi'ew  of  the  action  of  the  German  Govern- 
ment in  prohibiting  the  importation  of  such  goods  into 
Germany. 

The  act  of  March  3,  1903,  was  an  act  making  appropria- 
tions for  the  Agricultural  Department  for  the  fiscal  year 
ending  June  30,  1904.  Under  the  head  of  ''Bureau  of 
Chemistr}^ "  a  certain  sum  was  appropriated  for  the  follow- 
ing, among  other  purposes: 

"To  investigate  the  adulteration  of  foods,  drugs,  and 
liquors,  when  deemed  by  the  Secretary  of  Agriculture  advis- 
able; and  the  Secretar^^  of  Agriculture,  whenever  he  hs& 
reason  to  believe  that  articles  are  being  imported  from 
foreign  countries  which  by  reason  of  such  adulteration  are 
dangerous  to  the  health  of  the  people  of  the  United  States, 
or  which  are  forbidden  to  he  sold  or  restricted  in  sale  i7i  the 
countries  in  which  they  are  made  or  from  which  they  are 
exjxrrted^  or  which  shall  be  falsely  labeled  in  any  respect  in 
regard  to  the  place  of  manufacture  of  the  contents  of  the 
package,  shall  make  a  request  upon  the  Secretary  of  the 
Treasury  for  samples  from  original  packages  of  such  articles 
for  inspection  and  analysis;  and  the  Secretary  of  the  Treas- 
ury is  hereby  authorized  to  open  such  original  packages  and 
deliver  specimens  to  the  Secretary  of  Agriculture  for  the 
purpose  mentioned,  giving  notice  to  the  owner  or  consignee 
of  such  articles,  who  may  be  present  and  have  the  right  to 
introduce  testimony;   and  the  Secretary  of  the  Treasury 
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shall  refuse  delivery  to  the  consignee  of  any  such  goods 
which  the  Secretary  of  Agriculture  reports  to  him  have 
been  inspected  and  analyzed  and  found  to  be  dangerous  to 
health,  or  which  are  forbidden  to  he  sold  or  restricted  in  sale 
in  the  countries  in  which  they  are  made  or  from  which  they 
are  exported^  or  which  shall  be  falsely  labeled  in  any  respect 
in  regard  to  the  place  of  manufacture  or  the  contents  of  the 
package." 

On  February  5,  1903,  the  Bundesrath  (the  German  Fed- 
eral Council)  approved  a  ''Meat  inspection  customs  ordi- 
nance," which  provided  that  the  following  among  other 
kinds  of  meat  could  not  be  imported  past  the  customs  line: 

•'Meat  in  hermetically  sealed  cans  or  similar  vessels, 
sausages  and  other  mixtures  of  chopped  meat  (Sec.  12,  para- 
graph 1,  of  the  law  concerning  the  inspection  of  food  animals 
and  of  meat  of  June  3, 1900,  Reichs-GesetzbL,  p.  547; — and 
sec.  5,  No.  1,  of  the  regulations  D  issued  by  the  Bundesrath 
concerning  that  law.)" 

Referring  to  the  ordinance  just  quoted,  you  say: 

"From  the  above  extract  it  is  seen  that  certain  meats  and 
meat  preparations,  including  sausages,  are  prohibited  from 
entering  commerce  in  Germany  and  are  thus  forbidden  to 
be  sold  or  restricted  in  sale  in  that  country.  It,  therefore, 
seems  clear  that,  under  the  authority  of  the  law,  I  have  the 
right  to  request  the  Secretary  of  the  Treasury  to  refuse 
admission  of  '  such  goods'  coming  from  Germany,  or  any  of 
the  States  thereof,  to  any  port  in  the  United  States." 

If  the  proposition  were,  broadly,  that  because  Germany 
had  prohibited  the  importation  of  certain  meats  and  meat 
preparations,  you  are  authorized,  by  the  above-quoted  pro- 
vision of  the  act  of  March  3,  1903,  to  request  the  Secretary 
of  the  Treasury  to  refuse  to  deliver  to  the  consignees,  and 
thus  exclude,  such  goods  coming  from  that  country,  regard- 
less of  the  reasons  underlying  the  prohibition  imposed  by 
Germany — that  is  to  saj^  whether  such  meats  and  meat  pre- 
parations were  denied  importation  merely  as  a  matter  of 
protection  to  home  products  or  industries,  and  not  because 
of  their  supposedly  injurious  character — it  would,  in  ray 
opinion,  be  absolutely  indefensible.  Such  a  proposition 
involves  the  idea  that  Congress  intended  the  provision  in 
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question  to  operate  as  a  retaliatory  tariff  measure;  whereas 
but  one  purpose  is  manifest  in  the  statute,  namely,  the  pro- 
tection of  the  people  of  the  United  States  against  adulterated 
and  unwholesome  food-— the  fact  that  the  sale  of  the  goods 
referred  to  is  prohibited  or  restricted  in  the  country  in 
which  they  are  made  or  from  which  they  are  exported,  evi- 
dently being  deemed  an  implication  of  their  unwholesome 
or  dangerous  character.  But  no  such  implication  arises 
from  the  mere  fact  that,  in  pursuance  of  a  protective  tariff 
policy,  such  goods  have  been  denied  importation  by  a  for- 
eign coimtry.  It  would  be  distorting  the  purpose  and  intent 
of  the  law  if,  merely  because  of  a  supposed  exigency,  we 
should  turn  it  from  an  assurance  of  freedom  from  impure 
food  into  a  special  retaliatory  measure  directed  against 
Germany  or  any  other  country. 

It  appears,  however,  from  a  letter  in  relation  to  this  mat- 
ter of  Prof.  H.  W.  Wiley,  Chief  of  the  Bureau  of  Chemis- 
try in  your  Department,  that  the  theory  upon  which  your 
proposition  really  rests  is  that  it  is  apparent  from  an  exam- 
ination of  the  German  meat-inspection  law  of  June  3,  1900, 
that  the  prohibition  placed  upon  the  importation  of  ''meat 
in  hermetically  sealed  cans,  or  in  other  similar  vessels,  of 
sausages  and  other  mixtures  made  from  chopped  meat,"  by 
section  12  thereof  (upon  which  is  based  the  regulation  of 
the  Bundesrath  of  February  5,  1903),  was  made  upon  the 
ground  that  such  imported  meats  are  dangerous  to  health. 
Hence,  it  is  suggested,  the  act  of  March  3,  1903,  authorizes 
the  exclusion  from  our  ports  of  the  substances  excluded 
from  Gei-man  ports,  on  the  ground  that  they  are  inju- 
rious to  health,  as  determined  by  the  German  methods  of 
inspection. 

Assuming  the  purpose  of  the  German  law  to  be  as  stated, 
I  am  still  unable  to  agree  that  the  prohibition  upon  the 
importation  of  certain  foreign  meats  and  meat  preparations 
is  equivalent  to  a  restriction  upon  the  sale  of  like  domestic 
articles  within  the  meaning  of  our  law.  Such  prohibition 
determines  nothing  more  than  that  the  substances  excluded 
are  or  may  be  dangerous  to  health  because  they  have  not 
been  subjected,  and  perhaps  can  not  be  subjected,  in  ttie 
form  in  which  they  are  sought  to  be  introduced,  to  proper 
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inspection.  Thus,  section  12  of  the  German  law  also 
provides: 

'^  Prepared  meat  may  be  imported  only  when  from  its 
origin  and  its  preparation  danger  to  human  health  is,  as 
shown  by  experience,  excluded,  or  when,  at  the  time  of  im- 
portation, its  harmlessness  to  man's  health  can  be  deter- 
mined in  a  reliable  manner.  Thin  determlnatimi  U  to  he 
carisidered  imprdcticahle^  e^ecially  in  shipments  of  picTded 
meat^  whim  the  weight  of  single  pieces  is  less  tJmnfour  hilo" 
grams.^'^ 

These  objections  do  not  exist  in  the  case  of  German  do- 
mestic preparations,  because  the  meat  of  which  those  prep- 
arations are  composed  may  be  inspected  before  it  is  cut  up. 
The  German  law,  it  is  to  be  observed,  provides  for  the  in- 
spection, both  before  and  after  slaughter,  of  the  common 
food  animals,  and  authorizes  the  Bundesrath  to  extend  such 
"obligatory  inspection"  to  any  others.  (Act  of  June  3, 
1900,  sec.  1.) 

The  proposition,  then,  is  reduced  to  this:  Are  we,  under 
the  provisions  of  our  law,  authorized  to  exclude  German 
preparations  of  the  character  referred  to,  the  meat  in  which, 
it  is  to  be  assumed,  has  pasvsed  the  required  inspection  and 
been  adjudged  fit  for  food,  simply  because  Germany  forbids 
the  importation  of  similar  foreign  preparations  on  the 
ground  that,  in  their  prepared  state,  it  is  impossible  to  tell 
whether  they  are  wholesome  or  not?  Certainh^  no  such 
authority  can  be  found  in  the  provision  authorizing  the  ex- 
clusion of  goods  ''which  are  forbidden  to  be  sold  or  re- 
stricted in  sale  in  the  countries  in  which  they  are  made  or 
from  which  they  are  exported^  The  plain  import  of  this 
language  is  that  the  particular  articles  sought  to  be  intro- 
duced into  this  country  are  forbidden  to  be  sold  or  restricted 
in  sale  in  the  country  from  which  they  come,  although  per- 
mitted by  that  country  to  be  freely  exported  and  sold 
abroad.  The  purpose  of  the  statute  is  to  frustrate  any 
attempt  by  a  foreign  country  to  throw  upon  our  markets 
inferior  or  deleterious  articles  not  permitted  to  be  sold  at 
home;  but  such  is  not  the  present  case.  The  particular 
German  preparations  seeking  admission  here  are  not  for- 
bidden to  be  sold  at  home.  The  only  fact  is  that  similar 
preparations  can  not  be  imported  into  that  country;  but  I 
13243— VOL  25—04 5 
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am  unable  to  perceive  any  justification  for  the  view  that,  if 
certain  articles  may  not  enter  a  foreign  country  at  all,  be- 
cause their  peculiar  form  and  condition  are  there  deemed 
to  make  them  dangerous  to  health  unless  their  constituent 
materials  have  passed  the  home  inspection,  such  prohibition 
of  importation  is  equivalent  to  forbidding  or  restricting  the 
sale  of  the  domestic  preparations  within  the  meaning  of  our 
statute.  In  my  opinion,  the  regulation  of  importation  made 
by  the  German  law  does  not  amount  to  such  an  interior  re- 
striction as  the  provision  in  question  evidently  contemplates. 
RespectfuUv, 

HENRY  M.  HOYT, 

Acting  Attorney-  General, 
The  Secretary  of  Agriculture. 


CUSTOMS  LAWS— PENAL  BOND  REQUIRED  OF  AGENT  MAK- 
ING ENTITY. 

Section  2787,  Revised  Statutes,  requires  collectors  of  customs  to  take  from 
an  agent  or  person  other  than  the  owner  making  an  entry  of  im- 
ported merchandise,  a  bond  in  the  penal  sura  6i  |1,000,  with  condition 
that  the  actual  owner  or  consignee  of  the  merchandise  shall  deliver  a 
full  and  correct  account  thereof  according  to  the  terms  and  specifica- 
tions of  that  section. 

Department  of  Justice, 

October  6,  1903, 
Snr.  I  have  the  honor  to  reply  to  your  letter  of  Septem- 
ber 28, 1903,  wherein  you  ask  to  be  advised  under  what  par- 
ticular provision  of  law  bonds  should  be  required  by  a 
collector  of  customs  conditioned  to  produce  the  declaration 
of  the  owner  of  merchandise  when  entry  thereof  is  made  by 
an  agent. 

1  am  of  the  opinion  that  section  2787  of  the  Revised  Stat- 
utes applies  to  the  ca^e  which  you  state,  and  that  under  its 
provisions  in  all  such  cases  the  collector  is  required  to  take 
from  the  agent  a  bond  in  the  penal  sum  of  $1,000,  with  con- 
dition that  the  actual  owner  or  consignee  of  the  merchandise 
shall  deliver  a  full  and  correct  account  thereof  according  to 
the  terms  and  specifications  of  such  section. 
Respectfully, 

P.  C.  KNOX. 
The  Secretary  ov  the  Treasury. 
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REGULATION    OF    STEAM    VESSELS— SECRETARY    OF    CX)M- 
MERCE  AND  LABOR. 

The  Secretary  of  Commerce  and  Ijibor  is  not  authorized  by  section 
4462,  Revised  Statutes,  to  amend,  modify,  or  repeal  existing  ref(ular 
tions,  or  to  adopt  new  regulations  for  the  enforcement  of  the  pro- 
visions of  Title  52,  Revised  Statutes,  entitled  '*  Regulation  of  Steam 
Vessels,"  without  prior  action  thereon  by  the  Board  of  Supervising 
Inspectors.  The  Secretary  has,  therefore,  no  authority  whatever  in 
the  matter,  except  as  conferred  by  section  4405,  Revised  Statutes. 

Called  meetings  of  the  Board  of  Supervising  Inspectors  may  l)e  held  at 
places  other  than  Washington,  within  the  judgment  of  the  Secretary 
of  Commerce  and  Labor,  section  4405  specifying  merely  the  place 
where  the  annual  meeting  of  the  Board  shall  be  held. 

Department  of  Justice, 

October  7,  1903. 

Sib:  In  your  letter  of  the  28th  ultimo  you  ask  to  be  ad- 
vised, in  connection  with  a  case  now  pending  before  your 
Department,  as  to  the  extent  of  your  powers  under  sections 
4405  and  4462  of  the  Revised  Statutes. 

The  sections  referred  to  are  a  part  of  Title  62,  Regulation 
of  steam  vessels,  and  provide: 

*'  Sec.  4405.  The  supervising  inspectors  and  the  Supervis- 
ing Inspector-Genera]  shall  assemble  as  a  board  once  in  each 
year,  at  the  cit}"  of  Washington,  District  of  Columbia,  on 
the  third  Wednesday  in  Januaiy,  and  at  such  other  times 
as  the  Secretary  of  the  Treasury-  shall  prescribe,  for  joint 
consultation,  and  shall  assign  to  each  of  the  supervising 
inspectors  the  limits  of  territory  within  which  he  shall  per- 
form his  duties.  The  hmrd  shall  entahlkh  all  necessary  re(fu- 
hitions  required  to  carry  out  in  ths  motst  effective  manver  the 
provm/m8  of  thU  Title^  and  such  regulatwns^  wlum  approved 
by  the  Secretary  of  the  Treasury  ^  shall  have  the  force  of  law, 

*'Sec.  4462.  The  Secretary  of  the  Treasury  shall  make 
sutrh  regulations  as  may  be  necessary  to  secure  the  proper 
execution  of  this  Title." 

Specifically,  the  question  presented  is,  whether,  under  sec- 
tion 4462,  you  can  amend,  modify,  or  repeal  existing  regu- 
lations for  the  enforcement  of  the  provisions  of  Title  52,  or 
adopt  new  regulations,  without  prior  action  thereon  by  the 
Board  of  Supervising  Inspectors — the  duties  imposed  upon 
the  Secretary  of  the  Treasury  in  this  respect  having  de- 
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volved  upon  you  by  the  act  creating  the  Department  of 
Commerce  and  Labor. 

Sections  4405  and  4462  present  an  apparent  conflict  of 
authority  to  make  regulations  to  carry  out  the  provisions 
of  Titk  52.  This  condition  warrants  recourse  to  the  original 
statute  from  which  these  sections  were  taken,  in  order  to 
determine,  if  possible,  the  real  scope  of  each.  It  is  a  set- 
tled principle  in  the  interpretation  of  the  Revised  Statutes 
that  ''when  it  becomes  necessary  to  construe  language  in 
the  revision  which  leaves  a  substantial  doubt  as  to  its  mean- 
ing, the  original  statute  may  be  resorted  to  for  the  purpose 
of  ascertaining  that  meaning."  (Myer  v.  Ca?*  Co.,  102  U.  S., 
11;   United  States  v.  Zacher,  134  U.  S.,  626.) 

The  provisions  of  Title  52  were  taken  almost  entirely  from 
the  act  of  February  28, 1871  (16  Stat.,  440).  That  was  ''An 
act  to  provide  for  the  better  security  of  life  on  board  of 
vessels  propelled  in  whole  or  in  part  by  steam,  and /a?'  other 
purposes.'^'^  Section  23  thereof  (upon  which  section  4405, 
Rev.  Stat.,  is  based,  as  the  marginal  note  thereto  indicates), 
after  directing  the  meeting  of  the  supervising  inspectors 
and  the  Supervising  Inspector-General  as  a  board,  provided: 

"And the  said  board  shall  establish  all  necessary  rules 
and  regulations  required  to  carry  out  *  *  *  the  pro- 
visions of  this  act  far  the  safety  of  Ufe^  which  rules  and 
regulations,  when  approved  by  the  Secretary  of  the  Treas- 
ury, shall  have  the  force  of  law." 

Section  65  (upon  which,  as  also  specifically  indicated  by 
the  marginal  reference,  section  4462,  Rev.  Stat.,  is  based) 
contained  this  provision: 

"The  Secretar}'^  of  the  Treasury  *  *  *  shall  make 
such  rules  and  regulations  as  may  be  necessary  to  secure 
the  proper  execution  of  the  steamhoat  acts,'*'^ 

These  two  provisions  were  in  no  wise  conflicting.  By 
the  general  authority  given  him  to  make  regulations  for 
"the  execution  of  the  steamboat  acts,"  the  Secretary  was 
not,  of  course,  empowered  to  interfere  with  the  Board  in 
the  discharge  of  the  duty  specifically  imposed  upon  it  to 
make  regulations  necessary  to  carry  out  the  provisions  of 
the  act  of  1871  "  for  the  safety  of  life."  So  far  as  the  exe- 
cution of  that  particular  act  was  concerned,  the  power  of 
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the  Secretary  to  make  regulations  was  limited  to  the  "  other 
purposes/'  to  which  by  its  title  it  was  declared  to  refer. 

In  incorporating  the  provisions  of  the  act  of  February  28, 
1871,  into  the  Revised  Statutes,  the  words  "for  the  safety 
of  life,"  which  appeared  in  section  23  of  that  act,  were 
omitted  from  section  4405  (the  corresponding  section  of  the 
revision),  and  the  authority  of  the  board  extended  to  the 
establishment  of  all  necessary  regulations  required  to  carry 
out  the  provisions  of  Title  52.  This  omission  can  not  be 
deemed  an  inadvertence.  The  reasons  for  so  increasing  the 
authority  of  the  Board  are  perfectly  obvious.  Each  of  the 
supervising  inspectors,  by  the  former  law  as  well  as  the  re- 
vision, is  to  be  appointed  because  of  his  "  knowledge,  skill, 
and  practical  experience  in  the  uses  of  steam  for  navigation" 
and  is  required  to  be  ''  a  competent  judge  of  the  character  and 
qualities  of  steam  vessels,  and  of  all  parts  of  the  machinery 
employed  in  steaming."  (Act  Feb.  28,  1871,  sec.  23;  Rev. 
Stat. ,  sec.  4404.)  The  Supervising  Inspector-General  is  also 
to  be  selected  "  with  reference  to  his  fitness  and  ability  to 
systenaatize  and  carry  into  effect  all  the  provmons  of  I'aw 
relating  to  the  Steamboat-Inspection  Service."  (Act  Feb. 
28,  1871,  sec.  63;  Rev.  Stat.,  sec.  4402.)  It  was  eminently 
proper,  therefore,  that  the  duty  of  making  regulations  to 
carry  out  all  the  provisions  of  Title  52,  relating  as  it  does 
solely  to  the  ''Regulation  of  steam  vessels,"  should  be  im- 
posed upon  them,  acting  as  a  board,  subject  only  to  the 
approval  of  the  Secretary. 

Looking  now  to  section  4462,  which,  as  stated,  was  founded 
upon  section  65  of  the  act  of  February  28,  1871,  we  find 
that  the  only  change  made  by  the  revisers  was  such  as  was 
necessary  to  make  the  language  of  the  original  act  conform 
to  its  new  place  in  the  Revised  Statutes — the  Secretary  being 
authorized  to  make  "such  regulations  as  may  be  necessary 
to  secure  the  proper  execution  of  this  Tith\^''  instead  of  *' the 
steamboat  acts."  Such  a  change  of  phraseology^  would  not, 
of  itself,  work  an  alteration  in  the  powers  or  duties  of  the 
Secretary.  Under  the  original  act,  as  we  have  seen,  his 
authority  to  make  regulations  for  its  enforcement  did  not 
extend  to  those  of  its  provisions  which  were  designed  "for 
the  safety  of  life."    That  being  so,  does  the  mere  fact  of 
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the  omission  from  section  4405  of  the  words  quoted,  whereby 
the  authority  of  the  Board  of  Supervising  Inspector  to 
make  regulations  was  extended  to  all  the  provisions  of  Title 
52,  also  operate  to  enlarge  the  authority  originally  confer- 
red upon  the  Secretary,  and  enable  him  to  make  regulations 
for  the  enforcement  of  its  provisions  ''for  the  safety  of 
life? "  Manifestly  such  could  not  have  been  the  intention  of 
the  revisioners.  On  the  contrary,  the  natural  presumption 
is  that  by  extending  the  authority  of  the  board,  it  was 
intended  that  the  authority  of  the  Secretary  should  be  cor- 
respondingly diminished.  But,  it  will  be  said,  if  this  be  so, 
the  Secretary  has  no  authority  whatever  in  the  premises, 
because  the  power  of  the  board  to  make  regulations  extends 
to  the  enforcement  of  all  the  provisions  of  Title  52.  This  is 
true,  and  I  am,  therefore,  forced  to  the  conclusion  that  the 
insertion  of  section  4462,  after  the  omission  of  the  words 
'^  for  the  safety  of  life  "  from  section  4405,  was  itself  an  inad- 
vertence. Clearly,  it  was  never  intended  tnat  the  Secretary 
alone  should  exercise  the  same  power  to  make  regulations 
for  the  enforcement  of  the  provisions  of  that  title  as  by  a  pre- 
ceding section  had  been  conferred  upon  the  board  acting  in 
conjunction  with  him,  with  an  express  sanction  upon  the 
regulations  so  made.  If  such  were  the  fact,  then  the  Secre- 
tary, who  is  not  selected  as  are  the  members  of  the  board, 
because  of  any  special  knowledge  and  practical  experience 
in  matters  relating  to  the  safety  and  management  of  steam 
vessels,  could,  as  you  suggest,  amend,  modify,  or  repeal 
existing  regulations  on  that  subject,  or  adopt  new  regula- 
tions, without  prior  action  thereon  by  the  Board.  That 
such  was  not  the  intention  of  Congress  is,  1  think,  clearly 
to  be  seen  from  an  examination  of  the  original  statute  and 
a  consideration  of  the  objects  Congress  must  be  presumed 
to  have  had  in  view. 

In  view  of  all  the  circumstances  it  seems  only  fair  to  hold 
that  the  general  language  of  section  4462  must  give  w^ay  to 
the  clear  and  explicit  terms  of  section  4405.  Besides,  even 
if  section  4462  be  deemed  a  legitimate  source  of  authority, 
it  can  not,  for  the  reasons  above  stated,  properly  be  con- 
strued as  conferring  any  greater  powers  upon  the  Secretary 
of  the  Treasury  than  he  possessed  under  the  original  act; 
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and  that  act,  as  we  have  seen,  did  not  authorize  him  to  make 
regulations  for  the  enforcement  of  its  provisions  **  for  the 
safety  of  life." 

As  to  your  inquiry  whether,  if  action  by  the  Board  of 
Supervising  Inspectors  be  necessary,  they  must  meet  in 
Washington  for  that  purpose,  I  beg  to  say  that,  as  the  stat- 
ute merely  specifies  the  place  for  the  annual  meeting  of  the 
Board,  and  as  I  am  unable  to  perceive  how  the  place  of 
meeting  can  materially  affect  the  action  it  may  take,  you 
may  exercise  your  own  judgment  as  to  the  place  at  which  a 
called  meeting  should  be  held. 
ResT)ectfully, 

HENRY  M.  HOYT, 

Solicitor-  General. 
Approved: 

R  C.  KNOX. 
The  Secretary  of  Commerce  and  Labor. 


STATUTORY    CONSrRUCTION—MONEY  ADVANCED  ON  CON- 
TRACTS. 

The  word  "advanced"  in  section  3739,  Revised  Statutes,  which  requiriis 
the  return  of  money  advanced  by  the  United  States  on  any  contract 
wherein  a  member  of  Congress  is  benefited,  is  used  in  its  ordinary 
legal  meaning,  and  does  not  apply  to  contracts  that  have  been  fully 
executed  and  payment  thereon  fully  made. 

VVortis  having  a  well-defined  meaning  will  be  presumed  to  have  been 
used  by  the  legislature  to  express  that  meaning  and  no  other,  unless  a 
contrary  intent  is  disclosed. 

Department  of  Justice, 

October  21,  1903, 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter,  dated  August  3,  1903,  in  which  you  state  that  a  case 
has  arisen  in  the  administration  of  your  Department  in 
which  you  desire  an  expression  of  my  opinion  as  to  the  ap- 
plication of  the  act  of  April  21,  1808  (2  Stat.,  484),  which 
was  embodied  in  the  revision  of  the  laws  as  section  3739  of 
the  Revised  Statutes.  In  the  report  of  the  Judge-Advo- 
cate-Grenei'al  inclosed  in  your  letter,  reference  was  made  to 
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certain  additional  testimonj'  which  was  afterwards  taken 
and  transmitted  to  this  Department  under  dates  of  August 
26  and  September  9,  1903,  respectively. 

The  case  arose  in  connection  with  a  contract  between  the 
iirm  of  Littauer  Brothers,  of  Gloversville,  N.  Y.,  one  mem- 
ber of  the  firm  being  a  Representative  in  Congress,  and  one 
Lyon,  a  jobber,  for  the  manufacture  of  30,061  pairs  of 
gauntlets,  which  the  latter,  under  date  of  December  7, 1898, 
had  agreed  to  furnish  to  the  United  States  for  the  use  of 
its  Regular  and  Volunteer  Armies.  There  were  other  con- 
tracts of  the  same  general  nature,  but  you  state  in  the 
memorandum  jiccompan^Mng  your  letter  that — 

'^  There  appears  to  be  no  evidence  that  in  the  manufacture 
of  gloves  by  the  Messrs.  Littauer  Brothers,  to  be  used  in 
fillmg  Government  contracts  made  by  Lyon  and  others, 
there  was  any  violation  of  the  statute  except  in  one  case,  the 
contract  of  December  7,  1898. 

The  provision  of  law  referred  to,  as  carried  into  the  Re- 
vised Statutes  (section  3739),  reads  as  follows: 

"No  Member  of  or  Delegate  to  Congress  shall  directlj^  or 
indirectly,  himself,  or  b}^  anj^  other  person  in  trust  for  him, 
or  for  his  use  or  benefit,  or  on  his  account,  undertake,  exe- 
cute, hold,  or  enjoy,  in  whole  or  in  part,  any  contract  or 
agreement  made  or  entered  into  in  behalf  of  the  United 
States,  by  any  officer  or  person  authorized  to  make  con- 
tracts on  behalf  of  the  United  States.  Everj^  person  who 
violates  this  section  shall  be  deemed  guilty  of  a  misdemeanor, 
and  shall  be  fined  three  thousand  dollars.  All  contracts  or 
agreements  made  in  violation  of  this  section  shall  be  void; 
and  whenever  any  sum  of  monej^  is  advanced  on  the  part  of 
the  United  States,  in  consideration  of  an}'  such  contract 
or  agreement,  it  shall  be,  forthwith  repaid;  and  in  case  of 
refusal  or  delay  to  repay  the  same,  when  demanded,  by  the 
proper  officer  of  the  Department  under  whose  authority 
such  contract  or  agreement  shall  have  been  made  or  entered 
into,  every  person  so  refusing  or  delaying,  together  with 
his  surety  or  sureties,  shall  be  forthwith  prosecuted  at  law 
for  the  recovery  of  any  such  sum  of  money  so  advanced." 

Your  inquiry  is  this:  If  a  contract  under  the  jurisdiction 
of  your  Department  is  entered  into  in  violation  of  the  above 
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section  and  is  completely  executed  on  both  sides,  the  articles 
contracted  for  having  been  delivered  and  the  consideration 
paid  at  the  time  of  the  delivery,  what  portion  of  the  consid- 
eration, if  any,  is  subject  to  a  demand  for  repayment? 

The  answer,  which  seems  clear,  turns  entirely  on  the  sense 
in  which  Congress  used  the  word  "advanced"  or  some  form 
of  it  Did  it  use  it  in  its  legal  sense,  or  in  a  broader  sense, 
including  not  only  "advances,"  strictly  speaking,  but  pay- 
ments made  upon  the  delivery  of  the  thing,  or  the  perform- 
ance of  the  work,  contracted  for?  The  word,  as  you  point 
out,  has  always  had  a  definite  and  well-understood  mean- 
ing in  law.  An  "advance,"  in  connection  with  a  contract, 
is  something  paid  in  anticipation  of  the  perforniance  of  the 
contract — a  part  of  the  consideration  paid  in  "advance"  of 
the  delivery  of  the  thing,  or  the  performance  of  the  work, 
bargained  for.  It  is  therefore  plain  that  the  term  is  without 
meaning  or  significance  except  where  the  contract  is  in  an 
executory  state.  If  the  thing  contracted  for  was  delivered 
and  the  consideration  paid  at  the  time  of  the  delivery — in 
other  words,  if  the  conti^act  has  been  executed — there  can, 
of  course,  be  no  such  thing  as  an  "advance"  in  the  legal 
sense  of  the  word.  Whence  it  follows  that  in  the  case  you 
put,  which  is  the  case  of  an  executed  contract,  the  Govern- 
ment having  received  and  paid  for  all  it  contracted  for,  you 
are  not  authorised  by  section  3739  of  the  Revised  Statutes 
to  demand  the  repayment  of  any  portion  of  the  considera- 
tion paid  by  the  Government,  if  the  term  "advance,"  as 
used  in  that  section,  is  to  be  understood  in  its  general  legal 
acceptation. 

The  issue,  then,  narrows  down  to  this:  Did  Congress,  in 
the  enactment  of  the  provision  in  question,  use  the  word 
"advance"  in  any  other  than  its  generally  accepted  legal 
meaning?  I  am  clear  that  it  did  not.  For,  in  the  first 
place,  there  is  no  principle  of  statutory  construction  more 
elementary  than  that  words  having  a  well-defined  mean- 
ing will  be  presumed  to  have  been  used  by  the  legislator 
to  express  that  meaning,  and  no  other,  unless  a  contrary 
intention  is  disclosed.  In  the  case  before  me  there  is  not 
a  trace  of  evidence  to  show  that  Congress  used  the  term 
"  advance  "  in  any  other  sense  than  that  in  which  it  is  gen- 
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erally  employed;  on  the  contrary,  there  is  every  reason  to 
believe  that  it  used  it  in  its  ordinary  legal  acceptation. 

In  the  second  place,  the  statute  is  highly  penal  in  charac- 
ter. An  offender  against  its  provisions  is  declared  to  be 
guilty  of  a  high  misdemeanor  and  exposed  to  a  line  of 
$3,000  for  each  offense.  Therefore,  inasmuch  as  the  terms 
of  a  penal  statute  must  be  strictly  construed,  the  word 
''advanced,"  as  used  in  section  3739  of  the  Revised  Statutes, 
nmst  be  confined  strictly  to  its  plain  and  well-understood 
meaning;  its  scope  can  not  be  enlarged  hy  construction.  If 
it  were  held  that  the  consideration  paid  by  the  Government 
in  this  transaction  could  be  recovered,  the  contract  having 
been  executed  and  the  Government  having  received  and  used 
the  articles  contracted  for,  that  would  be  equivalent  to  read- 
ing into  the  statute  an  additional  penalty,  that  is,  the  loss 
of  the  contract  price.  No  argument  is  needed  to  show  that 
that  can  not  be  done. 

Again,  it  is  a  well-known  principle  that  where  a  contract 
has  been  executed  the  consideration  can  not  be  recovered 
simply  on  the  ground  that  the  contract  was  void,  the  party 
paying  the  consideration  having  "got  full  value  for  its  (his) 
money,"  as  you  say  it  appears  the  Govei'nment  did  in  the 
case  in  hand.  And  it  can  not  be  presumed,  in  the  absence 
of  a  clear  expression  of  such  a  purpose,  that  it  was  the  in- 
tention of  Congress  to  change  this  fundamental  principle  so 
far  as  its  application  to  the  class  of  contracts  dealt  with  in 
section  3739  of  the  Revised  Statutes  is  concerned. 

Finally,  that  Congress  used  the  term  '^ advanced"  in  this 
enactment  in  its  proper  legal  sense  is  further  evidenced  by 
the  fact  that  in  a  subsequent  enactment  (3  Stat.,  723)  Con- 
gress expressly  prohibited  such  ''advances,"  and  provided 
that  thereafter  no  payment  on  any  Government  contract 
should  -'exceed  the  value  of  the  services  rendered  or  of 
the  articles  delivered  previously  to  such  payment^  This 
provision  was  carried  into  the  Revised  Statutes  as  section 
S648. 

I  am  of  the  opinion,  therefore,  that  in  the  case  you  state, 
no  part  of  the  consideration  paid  by  the  Government  is  sub- 
ject to  a  demand  for  repayment. 

In  the  concluding  paragraph  of  your  letter  you  say: 

"For  the  information  of  the  Department  of  Justice  in  de- 
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termining  whether  any  further  action  on  its  part  is  called 
for,  I  transmit  also  the  report  of  the  Inspector-General,  re- 
ferred to  by  the  Judge- Advocate-General,  and  the  testimony 
on  which  that  report  was  bsised." 

By  "any  further  action"  you  mean,  I  presume,  criminal 
action.  There  is  no  occasion,  however,  for  me  to  determine 
whether  the  transaction  called  in  question,  and  which  you 
say  is  the  only  one  wherein  there  is  any  evidence  of  viola- 
tion of  law,  presents  suflBcient  ground  for  a  criminal  prose- 
cution under  section  3739  of  the  Revised  Statutes,  since  the 
statutory  period  of  limitation  within  which  such  a  prosecu- 
tion could  be  brought  elapsed  more  than  a  year  ago. 

No  useful  purpose,  therefore,  would  be  subserved  by  such 
determination.  An  affirmative  opinion  could  not  be  fol- 
lowed by  a  vindication  of  the  law;  a  negative  one  might  be 
regarded  as  an  affirmance  of  the  validity  and  propriety  of 
methods  of  dealing  with  the  Government  in  eases  where, 
after  all,  the  form  of  the  transaction  is  not  to  be  so  much 
considered  as  its  substance. 
Very  respectfully, 

R  C.  KNOX. 

The  Secretary  of  War. 


THE  "TARANTULA"— LIGHT-MONEY  TAX. 

Throagh  inadvertence,  no  "light-money"  tax  was  demanded  of  the 
Tarardu^ay  a  foreign  built  American-owned  steam  yacht  on  her  arrival 
in  this  country  at  Newport  News,  V^a.,  but  the  tax  was  assessed  and 
collected  at  her  next  port,  Nev/  York,  where  the  master  presented  a 
bill  of  sale  to  an  American  owner,  acknowledged  before  the  United 
States  consul  at  London.  Held^  That  since  the  Tarantula  was  not  a 
vessel  of  the  United  States,  and,  on  entering  the  port  of  Newport 
News,  did  not  carry  "a  sea  letter  or  other  regular  document  issued 
from  a  custom-house  of  the  United  States  proving  the  vessel  to  be 
American  property,"  as  provided  by  section  4226,  Revised  Statutes, 
she  therefore  became  liable  to  the  "light-money"  tax  of  50  cents 

•  per  ton,  imposed  by  section  4225,  Revised  Statutes. 

Department  of  Justice, 

Octobi^^  27,  1903, 
Sir:  I  have  the  honor  to  reply  to  your  letter  of  October 
10,  1903. 
The  Tarantula^  a  foreign-built,  American-owned  steam 
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yacht,  arrived  at  Newport  News,  Va.,  August  6,  1903,  and 
was  subjected  on  entry  to  the  payment  of  a  duty  of  6  cents 
per  ton,  under  section  11,  act  of  June  19,  1886.  By  reason 
of  the  inadvertence  of  Government  officers  no  other  pay- 
ment was  there  demanded  of  her.  She  proceeded  directly 
from  that  port  to  New  York,  where  the  collector  assessed 
and  received  from  her  alien  tonnage  tax  at  the  rate  of  60 
cents  per  ton,  as  provided  by  Revised  Statutes,  section 
4225.  This  tax  the  collector  at  Newport  News  should  have 
demanded.  After  her  arrival  at  New  York  the  master  of 
the  vessel  presented  to  the  collector  a  bill  of  sale  trans- 
ferring her  to  an  American  owner,  which  was  duly  recorded 
and  proper  certificate  indorsed  thereon;  and  the  required 
affidavit  of  the  owner  was  made  in  due  form.  When  the 
vessel  arrived  at  Newport  News  she  carried  said  bill  of  sale, 
duly  acknowledged  before  the  United  States  consul  at  Lon- 
don, but  it  was  not  presented  or  recorded  at  that  port. 

You  ask  whether,  upon  the  foregoing  facts,  the  Tarantida 
is  liable  for  the  "light  money"  duty  of  50  cents  per  ton 
imposed  by  section  4225,  Revised  Statutes,  which  reads  as 
follows: 

''A  duty  of  fifty  cents  per  ton,  to  be  denominated  '  light 
money,'  shall  be  levied  and  collected  on  all  vessels  not  of 
the  United  States,  which  may  enter  the  ports  of  the  United 
States.  Such  light  money  shall  be  levied  and  collected  in 
the  same  manner  and  under  the  same  regulations  as  the 
tonnage  duties." 

Section  4226,  Revised  Statutes,  provides: 

"The  preceding  section  shall  not  be  deemed  to  operate 
upon  unregistered  vessels,  owned  by  citizens  of  the  United 
States,  and  carrying  a  sea  letter  or  other  regular  document 
issued  from  a  custom-house  of  the  United  States,  proving  the 
vessel  to  be  American  property.  Upon  the  entry  of  every 
such  vessel  from  any  foreign  port,  if  the  same  shall  be  at 
the  port  at  which  the  owner  or  an^'  of  the  part  owners  reside, 
such  owner  or  part  owners  shall  make  oath  that  the  sea  letter 
or  other  regular  document  possessed  by  such  vessel  contains 
the  name  or  names  of  all  the  persons  who  are  then  the  own- 
ers of  the  vessel."     *     *    * 

The  Tarantula  is  a  vessel  not  of  the  United  States,  and 
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therefore  should  pay  "  light  mo ne}^"  unless  exempted  there- 
from by  the  terms  of  section  4226.  When  the  port  of  New- 
port News  was  entered  she  was  not  carrying  ''a  sea  letter 
or  other  regular  document  issued  from  a  custom-house  of 
the  United  States,  proving  the  vessel  to  be  American  prop- 
erty." 1  am  therefore  of  opinion  that  upon  the  facts  as 
above  stated  she  became  liable  for  the  ''  light  money,"  50 
cents  per  ton,  imposed  by  section  4225,  Revised  Statutes, 
and  have  the  honor  to  advise  you  accordingly. 
Respectfully, 

W.  A.  DAY, 
Acting  Attorney'  General. 
The  Secretary  of  Commerce  and  Labor. 


DESERTERS  FROM  GERMAN  VESSELS— TREATY  OF  1871 
WITH  GERMANY. 

The  question  as  to  whether  deserters  or  alleged  deserters  from  Ger- 
man ships-of-war  or  merchant  vessels  must,  under  article  14  of  the 
consular  convention  of  1871  between  the  United  States  and  Germany 
(17  Stat.,  929),  be  given  up  without  the  examination  authorized  by 
section  5280,  Revised  Statutes,  upon  the  written  request  of  a  German 
consul  and  the  filing  of  certain  papers  named  in  that  article,  should 
be  submitted  to  the  proper  court  for  a  judicial  determination. 

Department  of  Justice, 

November  2,  1903. 
Sir:  I  received  your  letter  of  August  18,  last,  inclosing  a 
translation  of  a  note  from  the  German  ambassador  refer- 
ring to  a  statement  said  to  have  been  recently  made  public 
by  a  United  States  commissioner  at  San  Francisco,  defining 
his  future  course  with  reference  to  the  arrest  and  detention 
of  seamen  charged  with  having  deserted  from  foreign  ves- 
sels in  the  port  named.  The  German  ambassador  contends 
that  under  our  treaty  with  his  country,  upon  the  written 
request  of  the  German  consul,  supported  alone  by  the  doc- 
uments mentioned  in  the  treaty,  the  persons  charged  with 
desertion  shall  be  turned  over  to  the  consuls.  The  commis- 
sioner, with  whom  1  have  had  some  correspondence,  insists 
that  the  accused  should  be  allowed  to  be  heard  in  his  own 
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behalf  and  that  there  should  be  an  examination  of  the  ques- 
tion whether  he  is  a  deserter.  The  ambassador  complains 
to  you  concerning  the  statement  of  the  commissioner  and 
you  request  an  expression  of  my  views  in  the  premises. 

Section  5280  of  the  Revised  Statutes,  upon  which  the  com- 
missioner rests  his  contention,  reads  as  follows: 

*'  On  application  of  ^a  consul  or  vice-consul  of  an}'^  foreign 
government  having  a  treaty  with  the  United  States  stipu- 
lating for  the  restoration  of  seamen  deserting,  made  in 
writing,  stating  that  the  person  therein  named  has  deserted 
from  a  vessel  of  any  such  government,  while  in  any  port  of 
the  United  States,  and  on  proof  by  the  exhibition  of  the 
register  of  the  vessel,  ship's  roll,  or  other  official  document, 
that  the  person  belonged,  at  the  time  of  desertion,  to  the 
crew  of  such  vessel,  it  shall  be  the  duty  of  any  court,  judge, 
commissioner  of  any  circuit  court,  justice,  or  other  magis- 
trate, having  competent  power,  to  issue  warrants  to  cause 
such  person  to  be  arrested  for  examination.  If,  on  exam- 
ination, the  facts  stated  are  found  to  be  true,  the  person 
arrested  not  being  a  citizen  of  the  United  States,  shall  be 
delivered  up  to  the  consul  or  vice-consul,  to  be  sent  back 
to  the  dominions  of  any  such  government,  or,  on  the  request 
and  at  the  expense  of  the  consul  or  vice-consul,  shall  be 
detained  until  the  consul  or  vice-consul  finds  an  opportu- 
nity to  send  him  back  to  the  dominions  of  any  such  govern- 
ment   *     *     *." 

This  section  originated  in  an  act  of  March  2, 1829  (4  Sta^., 
359),  which,  as  amended  by  an  act  of  February  24,  1855 
(10  Stat.,  614),  was,  with  a  few  immaterial  changes  in  punc- 
tuation, incorporated  into  the  Revision  of  1874  as  section 
5280. 

Article  14  of  the  consular  convention  of  1871  with  Ger- 
many is  in  the  following  language: 

''  Consuls-gene i-al,  consuls,  vice-consuls,  or  consular  agents 
may  ari'est  the  officers,  sailors,  and  all  other  persons  making 
part  of  the  crews  of  ships-of-war  or  merchant  vessels  of 
their  nation,  who  may  be  guilty  or  be  accused  of  having 
deserted  said  ships  and  vessels,  for  the  purpose  of  sending 
them  back  on  board,  or  back  to  their  country. 
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"To  that  end,  the  consuls  of  Gennany  in  the  United 
States  shall  apply  to  either  the  Federal,  State,  or  municipal 
courts  or  authorities;  and  the  consuls  of  the  United  States 
in  Germany  shall  apply  to  any  of  the  competent  authorities, 
and  make  a  request  in  writing  for  the  deserters,  supporting 
it  by  an  official  extract  of  the  register  of  the  vessel  and  the 
list  of  the  crew,  or  by  other  official  documents,  to  show  that 
the  men  whom  the}'^  claim  belong.to  said  crew.  Upon  such 
request  alone  thus  supported,  and  without  exaction  of  an\^ 
oath  from  the  consuls,  the  desertera  (not  being  citizens  of 
the  country  where  the  demand  is  made  either  at  the  time  of 
their  shipping  or  of  their  arrival  in  the  port),  shall  be  given 
up  to  the  consuls."    (17  Stat.,  929.) 

It  will  be  obseiTed  that  section  5280  applies  in  cas^e  in 
which  we  have  treaties  providing  for  the  restoration  of 
deserting  seamen.  When  it  was  enacted  we  had  live  treaties 
on  the  subject,  all  of  them  employing  substantially  the  lan- 
guage relied  upon  by  the  ambassador;  one  of  them  was 
with  Prussia.  It  can  not,  then,  be  doubted  that  this  statute, 
which  was  for  the  very  purpose  of  carrying  out  those  trea- 
ties, was  regarded  as  consistent  with  their  terms.  It  was 
followed  by  a  long  series  of  similar  treaties,  repeating  sub- 
stantially the  same  language  i-elied  upon  by  theamoassador; 
and  the  latest  treaties  with  Great  Britain,  Japan,  and  other 
countries,  provide  for  the  return  of  seamen  in  the  manner 
prescribed  bj'  law.  Thus,  for  three-quarters  of  a  century, 
this  statute,  which  provides  for  an  examination  in  addition 
to  an  inquiry  into  the  question  whether  a  man  belongs  to 
the  crew  of  the  vessel,  has  stood  and  been  enforced  upon 
the  theory  that  it  was  consistent  with  our  numerous  treaties 
on  the  subject  of  the  restoration  of  seamen. 

This  would  seem  to  raise  a  presumption  in  favor  of  the 
harmony  of  the  statute  with  the  treaties,  and  of  the  acqui- 
escence of  numerous  foreign  governments  in  the  construc- 
tion placed  upon  the  treaties  by  Congress. 

The  treaty  with  Germany  is  certainly  not  clearly  opposed 
to  such  a  construction.  The  first  sentence  of  article  14  pro- 
vides that  consuls  may  ari'est  officers,  sailors,  etc.,  who  may 
be  guilty,  or  he  accused  of  having  deserted  ships,  for  the 
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purpose  of  sending  them  on  board,  or  back  to  their  country. 
The  next  paragraph  provides  for  the  delivery  up  to  consuls 
of  ^'the  deserters." 

The  treaty  thus  makes  a  distinction  between  persons 
heloitging  to  the  creto  and  away  from  the  vessel  in  this  countrj^ 
who  are  deserters  and  such  persons  who  are  accused  of 
desertion.  It  provides,  not  that  those  accused,  but  that 
"the  deserters"  shall  be  delivered  up.  The  ambassador 
reads  this  differently  and  sa3"s  that  the  word  •'deserters," 
in  the  second  paragraph,  includes  those  accused  of  deser- 
tion. The  first  paragi'aph  provides  for  arresting,  the  other 
for  delivering  up  to  the  consuls.  Hence  there  may  well 
have  been  a  difference  of  treatment  intended,  and  only  "  the 
deserters"  may  have  been  intended  to  be  delivered  up.  If 
so,  an  inquiry  to  distinguish  the  deserters  from  members 
of  the  crew  away  from  the  ship  and  accused  of  desertion 
would  be  necessar3\  This  inquiry  is  provided  for  by  the 
law  which  has  stood  so  long  upon  our  statute  books. 

But  this  statute  and  treaty  provide  a  method  whereby  the 
judicial  authorities  may  determine  this  question.  Accord- 
ing to  either  the  consul  may  apply  to  the  proper  court.  If 
it  should  be  held  by  the  court  that  the  statute  is  obligatory, 
notwithstanding  differences  which  may  be  held  to  exist 
between  it  and  the  treaty,  which  the  ambassador  regards, 
and  is  probably  right  in  regarding,  as  of  later  date  than  the 
statute,  then  it  will  be  necessary  to  modlf}'-  the  statute. 

If  the  ambassador's  contention  is  correct,  I  have  no  doubt 
that  the  court  will  so  decide. 

I  would  suggest,  therefore,  that  an  application  be  made 
to  the  proper  court  and  the  question  fully  presented  by  the 
Gennan  consul-general. 
Respectfully, 

P.  C.  KNOX. 

The  Secketaky  of  State. 
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CLASSIFICATION    DECISIONS    OF    BOARD    OF    GENERAL 
APPRAISERS. 

The  Secretary  of  the  Treaflury  and  collectors  of  cuHtoms  are  l)oun<l  l)y 
claasification  decisions  of  the  Board  of  General  Appraisers,  when 
unappealed  from,  only  so  far  as  such  decisions  affect  the  goods 
immediately  hefore  the  Board  for  classification. 

The  Secretary  of  the  Treasury  has  authority,  and  it  is  his  duty,  to 
instruct  collectors  of  customs  to  what  extent,  if  at  all,  they  are  to  he 
guided  by  the  conclusions,  g^eneral  doctrines,  and  expressions  con- 
tained in  any  opinion  by  the  Board  of  General  Appraisers,  except  as 
regards  the  merchandise  concerning  which  the  deiusion  was  made. 

Where  there  is  conflict  between  a  decision  of  the  circuit  court  on  appeal 
from  the  Board  of  General  Appraisers,  and  a  subsequent  decision  of 
the  Board,  the  Secretary  of  the  Treasury  should  give  greater  consid- 
eration to  the  decision  of  the  court. 

Section  2  of  the  act  of  March  3,  1875  (18  Stat,  469),  in  regard  to  the 
reversal  or  modification  adversely  to  the  United  States  of  a  ruling  or 
decision  of  the  Secretary  of  the  Treasury,  by  the  same  or  a  subsefiuent 
Secretary,  is  in  force  and  its  provisions  must,  of  course,  be  obeyed. 

Department  of  Justice, 

December  22,  190S. 
Sir:  I  have  the  honor  to  reply  to  your  communication 
asking  how  far  collectors  of  customs  are  bound  by  classifica- 
tion decisions  of  the  Board  of  General  Appraisers,  and  also 
what  authority  the  Secretary  of  the  Treasury  has  to  instruct 
collectors  in  reference  to  such  decisions.  These  inquiries  you 
make  in  order  to  determine  what  course  you  should  pursue 
under  the  conditions  brought  about  by  the  facts  hereinafter 
referred  to. 

On  October  27,  1903,  the  Board  of  General  Appraisers  at 
New  York  (T.  D.  24756~G.  A.  5460),  having  before  it  for 
consideration  the  classification  of  certain  imported  silk  rib- 
bons, none  of  which  exceeded  1  inch  in  width,  sustaining 
the  contention  of  the  Government,  held  the}'  were  subject  to 
duty  at  the  rate  of  60  per  cent  ad  valorem  under  paragraph 
39iJ  of  the  tariff  act  of  July  24,  1897,  because  "  these  arti- 
cles are  trimmings,  either  as  embraced  within  the  natuml 
meaning  of  that  word,  or  as  naturall}"^  adapted  for  and  chiefly 
used  as  such;"  and  that  they  could  not  be  properly  classed 
as  ^^manufactures  of  silk,  or  of  which  silk  is  the  component 
material  of  chief  value,"  assessable  for  duty  at  50  per  cent 
13243— VOL  25—04 6 
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ad  valorem  under  paragraph  391.  The  Board  expressly  dis- 
agreed with  the  conclusions,  reasoning,  and  general  doctrines 
expressed  in  the  opinion  by  the  circuit  court  for  the  southern 
district  of  New  York  in  the  case  of  Robinson  v.  United  States^ 
decided  February  3,  1903  (121  Fed.  Rep.,  204),  wherein  that 
court  held  certain  gauze  ribbons,  4  to  12  inches  wide,  should 
be  classed  as  "manufactures  of  silk"  under  paragraph  391 
of  the  tariff  act  of  1897,  and,  referring  to  such  ribbons,  said: 

"These  articles  are  not  in  themselves  trimmings,  and  will 
not  become  such  until  the}^  are  made  into  designs  to  be  ap- 
plied as  trimmings,  or  are  made  into  trimmings  as  they  are 
applied  to  articles  being  trimmed.  That  they  are  used  for 
making  trimmings  does  not  make  them  such.  They  are  not 
such,  within  the  meaning  of  the  tariff  acts,  unless  the}'^  had 
by  usage  come  to  be  known  by  that  name,  and  the  evidence 
taken  in  this  court  shows  quite  clearly  that  thej^  had  not 
been  brought  within  the  meaning  of  that  word." 

In  the  above-mentioned  opinion  by  the  Board  this  lan- 
guage appears; 

"We  are  of  the  opinion,  therefore,  that  the  vast  prepon- 
derance of  authority  holds  that  the  word  'trimmings' (in 
paragraph  390,  act  of  July  24, 1897)  is  used  in  a  descriptive 
sense,  and  includes  not  only  that  which  falls  within  its 
natural  scope  and  meaning,  but  also  all  merchandise  the 
chief  ultimate  use  of  which,  it  appears  from  its  natural 
adaptation,  is  for  such,  and  that  irrespective  of  its  trade 
designation  or  condition  at  the  time  of  importation.    *  *    * 

"For  these  reasons  we  are  of  the  opinion  that  the  pre- 
ponderance of  authority  holds  that  the  word  '  trimmings,' 
in  the  act  of  1897,  is  used  in  its  ordinary  sense,  and  includes 
therewithin  (1)  all  articles  embraced  within  its  ordinary' 
scope,  and  (2)  those  naturally  adapted  for  and  chiefly  used  as 
such,  and  that  the  word  'trimmings,'  in  its  ordinary 
sense,  includes  ribbons." 

The  Treasury  Department  acquiesced  in  the  judgment  of 
the  circuit  court  in  Hofnimm  v.  United  States, 

The  Customs  Administrative  act,  approved  June  10, 1890. 
provides  (sec.  12etseq.)  for  the  appointment  of  nine  general 
appraisers  of  merchandise,  three  of  whom  shall  be  on  duty 
as  a  board  of  general  appraisers  at  the  poi-t  of  New  York, 
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where  they  shall  hear,  upon  the  application  of  the  importer, 
protests  against  the  decision  of  the  collector  as  to  the  rates 
and  amount  of  duties  charged  upon  imported  merchandise, 
and  from  their  decision  an  appeal  is  given,  in  behalf  of  either 
the  Government  or  the  owner,  to  the  circuit  court. 

It  is  apparent  that  the  circuit  court  is  a  tribunal  superior 
to  the  Board  of  General  Appraisers. 

Without  undertaking  to  decide  the  exact  status  of  the 
Board  of  General  Appraisers,  I  think  it  manifest  that  it  can 
not  be  regarded  as  having  authority  in  anywise  superior  to 
that  of  an  ordinary  "  inferior"  court  of  general  jurisdiction 
when  acting  therein.  Its  judgments  and  opinions  can  have 
no  wider  effect  than  those  of  such  a  court  would  have,  and 
while,  if  no  appeal  be  taken,  they  are  conclusive  upon  the 
parties  before  it  as  to  the  immediate  subject-matter  of  the 
proceeding  (the  identical  goods  in  question),  they  are  not 
conclusive  upon  such  parties  as  to  any  other  subject-matter 
of  controversy,  whether  of  like  or  different  character. 

Section  2652,  Revised  Statutes,  provides: 

"  It  shall  be  the  duty  of  all  officers  of  the  customs  to  exe- 
cute and  carry  into  effect  all  instructions  of  the  Secretary 
of  the  Treasury  relative  to  the  execution  of. the  revenue 
laws;  and  in  case  any  difficulty  shall  arise  as  to  the  true 
construction  or  meaning  of  any  part  of  the  revenue  lawsj 
the  decision  of  the  Secretary  of  the  Treasury  shall  be  con- 
clusive and  binding  upon  all  officers  of  the  customs." 

A  collector  is  merely  a  subordinate  to  the  Secretary  of 
the  Treasury.     (21  Opin.,  203;  Rev.  Stat,  sec.  249.) 

The  act  of  March  3,  1875,  section  2,  (18  Stat,  469),  is  as 
follows: 

'^  That  no  ruling  or  decision  once  made  by  the  Secretary 
of  the  Treasury,  giving  construction  to  any  law  imposing 
customs  duties,  shall  be  reversed  or  modified  adversely  to 
the  United  States  by  the  same  or  a  succeeding  Secretary, 
except  in  concurrence  with  an  opinion  of  the  Attorney- 
General  recommending  the  same,  or  a  judicial  decision  of  a 
circuit  or  district  court  of  the  United  States  conflicting  with 
such-  ruling  or  decision,  and  from  which  the  Attorney- 
General  shall  certify  that  no  appeal  or  writ  of  error  will  be 
taken  by  the  United  States:  Provided^  That  the  Secretary 
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of  the  Treasury  may,  in  his  discretion,  decline  to  acquiesce 
in  the  judgment,  decision,  or  ruling  of  an  inferior  court 
upon  any  question  affecting  the  interests  of  the  United 
States,  when,  in  his  opinion,  such  interests  require  a  final 
adjudication  of  such  question  by  the  court  of  last  resort." 

Wherefore  I  advise  you — 

First.  The  Secretary  of  the  Treasury  and  collectors  of 
customs  are  bound  by  a  classification  decision  of  the  lioard 
of  General  Appraisers,  when  unappealed  from,  as  to  the 
imported  goods  immediately  before  it,  in  reference  to  which 
the  protest  was  made  and  the  controversy  arose.  The 
reasons  given  for  such  decisions  are  entitled  to  respect,  as 
are  those  of  any  other  capable  trilmnal,  but  the  conclusions 
reached  are  absolutely  binding  only  to  the  extent  stated. 

Second.  The  Secretary  of  the  Treasury  has  authority, 
and  it  is  his  duty,  to  instruct  collectors  of  customs  to  what 
extent,  if  at  all,  they  are  to  be  guided  by  the  conclusions, 
general  doctrines,  and  expressions  contained  in  any  opinion 
b}^  the  Board  of  General  Appraisers.  Except  as  to  the  mer- 
chandise immediately  before  the  Board,  and  in  reference  to 
which  the  decision  was  made,  the  Secretary'  of  the  Treasury 
may  direct  collectors  of  customs  to  disregard  the  same. 

Third.  Where  there  is  conflict  between  a  decision  of  the 
circuit  court  on  appeal  from  the  Board  of  General  Ap- 
praisers and  a  subsequent  one  of  the  Board,  the  Secretary 
of  the  Treasury,  in  deciding  which  to  follow,  should  give 
the  decision  of  the  court  greater  consideration  on  account 
of  the  superior  position  which  it  occupies.  Neither  of  such 
decisions  is  absolutely  binding  upon  him,  except  as  to  the 
goods  directly  and  immediately  under  consideration  and 
about  which  judgment  was  given. 

If  the  Treasury  Department  has  acquiesced  in  the  doc- 
trines expressed  in  an  opinion  of  a  circuit  court  holding  a 
certain  class  of  goods  should  be  assessed  at  a  specified  rate, 
and  importers  have  been  led  to  accept  this  as  the  construc- 
tion of  the  law  which  that  Department  regards  as  final,  and 
have  acted  upon  it  for  a  considemble  space  of  time,  col- 
lectors ought  not  to  be  instructed  to  assess  at  a  different 
rate,  unless  strong  reasons  impel  thereto,  and  the  Secre- 
tary is  reasonably  sure  that  the  court  of  last  resort  would, 


Digitized  by  LjOOQ IC 


TKe  Secretary  of  the  Navy.  86 

if  the  matter  were  properly  before  it,  come  to  a  different 
conclusion  from  the  one  reached  by  the  circuit  court.  In 
case  the  Secretary  is  clearly  of  opinion  that  the  circuit  court 
improperly  construed  the  law,  and  that  a  higher  court  would 
hold  differently,  he  should  take  steps  to  have  the  questions 
presented  to,  and  the  whole  matter  determined  by,  the  court 
of  last  resort. 

Fourth.  Section  2  of  the  act  of  March  3,  1875,  above 
quoted,  is  in  force  and  its  provisions  must,  of  course,  be 
obeyed  by  the  Secretary  of  the  Treasury.  The  time  within 
which  to  take  an  appeal  or  sue  out  a  writ  of  error  in  ltd)- 
in807i  V.  United  States  {supra) ^  expired  six  months  after 
judgment  therein  was  entered,  and  the  Government  can  not 
now  seoure  a  review  of  the  same. 
BespectfuUy, 

W.  A.  DAY, 
Acting  Attorney- General. 

The  Secretary  of  the  Treasury. 


NAVAL  PENSION  FUND— MONEY  BENEFITS  DUE  DECEASED 
BENEFICIARY. 

There  is  no  authority  of  law  for  the  payment  to  the  personal  representa- 
tives of  a  deceased  beneficiary  of  money  benefits  which  may  have 
accrued  under  sections  4756  and  4757,  Revised  Statutes,  between  the 
date  of  the  last  quarterly  payment  and  the  date  of  death;  nor  may 
such  money  be  paid  to  the  Naval  Home  in  cases  where  the  beneficiary 
has  been  cared  for  and  subsisted  by  that  institution  between  the  date 
of  the  last  quarterly  payment  and  the  date  of  death. 

Department  of  Justice, 

December  m^  1903, 

Sir:  Your  letter  of  the  18th  instant  requests  an  expres- 
sion of  my  opinion  upon  the  following  questions,  which,  as 
appears  from  the  documents  transmitted  by  you,  are  raised 
by  various  cases  i)ending  in  the  Navy  Department,  viz: 

1.  Whether  there  is  authority  of  law  for  the  payment  to 
the  personal  representatives  of  a  deceased  beneficiary  under 
sections  4756  and  4757  of  the  Revised  Statutes,  of  money 
benefits  which  have  accrued  between  the  date  of  the  last 
quarterly  payment  and  the  date  of  death. 
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2.  Whether,  in  like  case,  accrued  pension  shall,  in  accord- 
ance with  the  provisions  of  the  act  of  March  3,  1899,  be  paid 
to  the  Naval  Home  in  cases  where  the  beneficiary  has  Jjeen 
there  cared  for  and  subsisted  between  the  date  of  the  last 
quarterly  payment  and  the  date  of  death. 

Sections  4756  and  4757,  Revised  Statutes,  provide  as 
follows: 

"Sec.  4756.  There  shall  be  paid  out  of  the  naval  pension 
fund  to  every  person  who,  from  age  or  infirmity,  is  disabled 
from  sea  service,  but  who  has  served  as  an  enlisted  person 
in  the  Nav}'  or  Marine  Corps  for  the  period  of  twenty  years, 
and  not  been  discharged  for  misconduct,  in  lieu  of  being 
provided  with  a  home  in  the  Naval  Asylum,  Philadelphia, 
if  he  so  elects,  a  sum  equal  to  one-half  the  pay  of  his  rating 
at  the  time  he  was  discharged,  to  be  paid  to  him  quarterly, 
under  the  direction  of  the  Commissioner  of  Pensions;  and 
applications  for  such  pension  shall  be  made  to  the  Secretarj^ 
of  the  Navy,  who,  upon  being  satisfied  that  the  applicant 
comes  within  the  provisions  of  this  section,  shall  certify  the 
same  to  the  Commissioner  of  Pensions,  and  such  certificate 
shall  be  his  warrant  for  making  payment  as  herein  authorized. 

''Sec.  4757.  Every  disabled  person  who  has  served  in  the 
Navy  or  Marine  Coips  as  an  enlisted  man  for  a  period  not 
less  than  ten  years,  and  not  been  discharged  for  misconduct, 
may  apply  to  the  Secretary  of  the  Navy  for  aid  from  the 
surplus  income  of  the  naval  pension  fund;  and  the  Secretary 
of  the  Nav}'  is  authorized  to  convene  a  board  of  not  less  than 
three  naval  officers,  one  of  whom  shall  be  a  surgeon,  to  ex- 
amine into  the  condition  of  the  applicant,  and  to  recommend 
a  suitable  amount  for  his  relief,  and  for  a  specified  time, 
and  upon  the  approval  of  such  recommendation  I)}'  the  Sec- 
retar}'  of  the  Navy,  and  certificate  thereof  to  the  Commis- 
sioner of  Pensions,  the  amount  shall  l)e  paid  in  the  same 
manner  as  is  provided  in  the  preceding  section  for  the  pay- 
ment to  persons  disabled  by  long  service  in  the  Navy;  but 
no  allowance  so  made  shall  exceed  the  rate  of  a  pension  for 
full  disability  corresponding  to  the  grade  of  the  applicant, 
nor,  if  in  addition  to  a  pension,  exceed  one-fourth  the  rate 
of  such  pension.'' 
The  above  sections  were  amended  h-^  the  act  of  December 
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23,  1886  (24  Stat.,  363),  so  as  to  include  i)etty  officers  of  the 
Navy. 

The  Nav3'  appropriation  act  of  March  8,  1899  (30  Stat., 
1024,  1027),  provides  that— 

'^  Whenever  any  officer,  seaman,  or  marine  entitled  to  a 
pension  is  admitted  to  the  Naval  Home  at  Philadelpliia,  or  to 
a  naval  hospital,  his  pension,  while  he  remains  there,  shall 
be  deducted  from  his  a^^counts  and  paid  to  the  Secretary'  of 
the  Navy  for  the  benefit  of  the  fund  from  which  such  home 
or  hospital,  respectively,  is  maintained;  and  section  forty- 
eight  hundred  and  thirteen  of  the  Revised  Statutes  of  the 
United  States  is  hereby  amended  accordingly."' 

The  answer  to  your  inquiries  would  seem  to  hinge  upon 
the  question  whether  the  money  benefits  conferred  by  sec- 
tions 4756,  4757,  Revised  Statutes,  are  to  be  classed  as  pen- 
sions and  therefore  subject  to  the  provisions  of  general 
pension  laws,  or  whether  they  should  be  regarded  as  not 
properly  pensions,  but  as  special  allowances  which  may  be 
enjoyed  by  the  beneficiaries  specified  in  the  statute  in 
addition  to  pensions  otherwise  granted.  As  shown  by  the 
opinion  of  February  12,  1902,  of  the  Assistant  Secretary  of 
the  Interior,  which  you  inclose,  the  latter  view  appears  to  be 
the  one  taken  by  the  Pension  Office.  It  has  been  repeat- 
edly ruled  by  that  Office  that  the  money  benefits  granted  by 
the  sections  above  quoted  are  not  pensions  in  the  usual  and 
ordinary  acceptation  of  that  term,  and  accordingly  that 
section  4715,  Revised  Statutes,  and  other  enactments  pro- 
hibiting the  allowance  of  more  than  one  pension  at  the 
same  time  to  the  same  person  constitute  no  bar  to  the 
allowance  of  such  money  benefits  to  persons  who  receive 
pensions  under  other  laws.  Indeed,  it  would  be  difficult  to 
avoid  such  a  conclusion,  in  view  of  the  fact  that  section 
4715,  which  was  drawn  from  the  acts  of  June  6  and  July 
25,  1866  (14  Stat,  56;  id.,  230),  was  in  force  at  the  time  of 
the  passage  of  the  act  of  March  2,  1867  (14  Stat.,  515), 
section  6  of  which  was  incorporated  into  the  Revised  Stat- 
utes as  sections  4756  and  4757;  and  Congress  must 
be  presumed  to  have  had  full  knowledge  of  the  prohi- 
bition of  section  4715  when  enacting  the  provisions  under 
consideration. 
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The  money  benefits  granted  by  sections  4756  and  4757  are 
either  pensions  in  the  ordinary  acceptation  of  the  word  or 
they  are  not.  They  can  not  be  regarded  as  pensions  for  one 
purpose  and  not  for  another — pensions  in  order  to  enable 
the  heirs  of  the  beneficiary^  to  claim  the  benefits  of  the  law 
relating  to  accrued  pension,  but  something  else  so  that  the 
beneficiary  may  avoid  the  prohibition  of  section  4715  as  to 
drawing  more  than  one  pension. 

The  provisions  relating  to  these  money  benefits  differ  in 
various  particulars  from  the  general  pension  laws.  For  in- 
stance, the  persons  entitled  to  the  allowance  must  have 
served  in  the  Navy  or  Marine  Corps  for  a  certain  number  of 
years,  whereas  in  the  general  law  there  is  no  such  limitation. 
Another  variation  is  the  indication  in  section  4757  that  the 
alloTyances  therein  provided  for  are  to  be  made  for  a  speci- 
fied time  instead  of  during  the  continuance  of  the  disability, 
as  in  the  case  of  regular  pensions.  Under  section  4756  the 
beneficiary  may  choose  a  home  in  the  Naval  Asylum  in  lieu 
of  the  allowance.  Applications  are  to  be  made  to  the  Sec- 
retary of  the  Navy,  who  is  made  sole  judge  of  the  merit  of 
the  claims,  and  his  finding,  if  favorable,  Is  certified  to  the 
Commissioner  of  Pensions,  who  then  makes  the  payments 
thus  authorized.  The  duty  of  the  Commissioner  of  Pen- 
sions under  these  sections  is  purely  ministerial  and  differs 
from  the  wide  discretion  which  he  exercises  under  genei-al 
pension  provisions.  (See  Rev.  Stat.,  sees.  4698^,  4714, 
4720;  sec.  4774  as  amended  by  act  of  July  25,  1882  (22 
Stat.,  175);  sec.  4776  as  amended  by  act  of  June  21,  1879 
(21  Stat.,  30);  sec.  4777.) 

Payment  of  accrued  pensions  in  general  is  provided  for 
by  the  act  of  March  2,  1895  (28  Stat.,  964),  which  is  the 
existing  law  on  the  subject.  There  is  no  such  provision 
relating  to  the  allowances  granted  by  sections  4756-4757; 
and  inasmuch  as  these  sections  appear  not  to  be  affected  b}^ 
the  general  law  prohibiting  the  dmwing  of  more  than  one 
pension,  it  seems  necesvsarily  to  follow  that  the  act  of  1895 
is  also  inapplicable  thereto.  The  function  of  the  Secretary 
of  the  Navy  and  of  the  Commissioner  of  Pensions  in  the 
matter  appears  to  go  no  further  than  the  ascertainment  of 
the  beneficiary's  right  to  the  allowance,  and  payment  of  the 
same  to  him  during  his  lifetime,  or  for  some  shorter  period. 
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In  view  of  the  foregoing,  and  upon  the  whole  nituation,  I 
am  constrained  to  hold  that  there  is  no  authority  of  law  for 
the  payment  to  the  personal  representatives  of  a  deceased 
beneficiary  of  money  benefits  which  may  have  accrued  under 
sections  475^-4757  between  the  date  of  the  last  quarterly 
payment  and  the  date  of  death. 

This  conclusion  must  govern  the  answer  to  your  setond 
inquiry.  If  the  sections  in  question  are  unaffected  b}'  the 
provisions  of  general  pension  laws,  and  the  act  of  March  2, 
1895,  gives  no  authority  for  the  payment  of  accrued  money 
benefits  to  the  personal  representatives  of  a  deceased  bene- 
ficiaiy,  it  must  follow,  for  the  same  reasons,  that  there  is 
nothing  in  the  act  of  March  3,  1899,  to  authorize  the  pa}'- 
ment  of  such  accrued  money  benefits  to  the  Naval  Home. 

Accordingly,  I  have  the  honor  to  answer  both  your  ques- 
tions in  the  negative. 

VeiT  respectfully, 

HENRY  M.  HOYT, 

Acting  Attorjiey-  Oeneral, 

The  Secretary  of  the  Navy. 


PHILIPPINE  LAND  PURCHASE  BONDS. 

The  iwae  and  fomi  of  bonds  proposed  by  the  Secretary  of  War  for  car- 
rying out  the  provisions  of  sections  63,  64,  and  66  of  the  Philippine 
civil  government  act  of  July  1, 1902  (32  Stat.,  706,  707)  are  in  strict 
conformity  with  the  statute  and  are  legal  in  all  respects. 

Department  of  Justice, 

Deceniber  %\  1903. 
Sir:  In  your  letter  of  December  24  you  cite  sections  63, 
64,  and  65  of  the  Philippine  civil  government  act  of  July  1, 
1902,  and  state  that  under  that  legislation  the  Philippine 
government  has  agreed  to  purchase  certain  large  parcels  of 
land  owned  by  religious  orders  or  other  associations,  and, 
for  the  purpose  of  providing  funds  to  acquire  such  lands,  is 
about  to  borrow  money  and  to  issue  $7,200,000  of  registered 
4  per  cent  bonds  redeemable  at  the  pleasure  of  said  govern- 
ment after  ten  years  from  the  date  of  issue  and  payable 
thirty  years  from  said  date.  You  inclose  a  draft  of  the  pro- 
posed bond,  and  request  an  opinion  upon  the  legality  of  the 
issue  and  of  the  form  of  bond. 
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The  law  in  question  (32  Stat.,  706,  707)  provides: 
'-  Sec  63.  That  the  government  of  the  Philippine  Islands 
is  hereby  authorized,  subject  to  the  limitations  and  condi- 
tions prescribed  in  this  act,  to  acquire,  receive,  hold,  main- 
tain, and  convey  title  to  real  and  personal  property,  and 
may  acquire  real  estate  for  public  uses  by  the  exercise  of 
the  right  of  eminent  domain. 

'^  Se(\  64.  That  the  powers  hereinbefore  conferred  in 
section  sixtj'-three  may  also  be  exercised  in  respect  of  any 
lands,  easements,  appurtenances,  and  hereditaments  which, 
on  the  thirteenth  of  August,  eighteen  hundred  and  ninety- 
eight,  were  owned  or  held  b}'  associations,  corporations, 
communities,  religious  orders,  or  private  individuals  in  such 
large  tracts  or  parcels  and  in  such  manner  as  in  the  opinion 
of  the  Commission  injuriously  to  affect  the  peace  and  wel- 
fare of  the  people  of  the  Philippine  Islands.  And  for  the 
purpose  of  providing  funds  to  acquire  the  lands  mentioned 
in  this  section  said  government  of  the  Philippine  Islands  is 
hereby  empowered  to  incur  indebtedness,  to  borrow  money, 
and  to  issue,  and  to  sell  at  not  less  than  par  value,  in  gold  coin 
of  the  United  States  of  the  present  standard  value  or  the 
equivalent  in  value  in  mone}^  of  said  islands,  upon  such  terms 
and  conditions  as  it  may  deem  best,  registered  or  coupon 
bonds  of  said  government  for  such  amount  as  may  be  neces- 
sary, said  Iwnds  to  be  in  denominations  of  fif  t}'  dollars  or  any 
multiple  thereof,  bearing  intercvst  at  a  rate  not  exceeding 
four  and  a  half  per  centum  per  annum,  payable  quarterly, 
and  to  be  payable  at  the  pleasure  of  said  government  after 
dates  named  in  said  lx)nds  not  less  than  five  nor  more  than 
thirty  years  from  the  date  of  their  issue,  together  with  inter- 
est thereon,  in  gold  coin  of  the  United  States  of  the  present 
standard  value  or  the  equivalent  in  value  in  money  of  said 
islands;  and  said  bonds  shall  be  exempt  from  the  payment 
of  all  taxes  or  duties  of  said  government,  or  any  local  au- 
thority therein,  or  of  the  Government  of  the  United  States, 
as  well  as  fron)  taxation  in  any  form  by  or  under  State, 
muni(ripal,  pr  local  authority  in  the  United  States  or  the 
Philippine  Islands.  The  moneys  which  may  be  realized  or 
received  from  the  issue  and  sale  of  said  bonds  shall  be  ap- 
plied by  the  government  of  the  Philippine  islands  to  the 
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acquisition  of  the  property  authorized  by  this  section,  and 
to  no  other  purposes. 

"  Sec.  65.  That  all  lands  acquired  by  virtue  of  the  preced- 
ing section  shall  constitute  a  part  and  portion  of  the  public 
property  of  the  government  of  the  Philippine  Islands,  and 
may  be  held,  sold,  and  conveyed,  or  leased  temporarily  for 
a  period  not  exceeding  three  years  af  tet  their  acquisition 
by  said  government  on  such  terms  and  conditions  as  it  may 
prescribe,  subject  to  the  limitations  and  conditions  provided 
for  in  this  act:  Provided^  That  all  deferred  payments  and 
the  interest  thereon  shall  be  payable  in  the  money  prescribed 
for  the  payment  of  principal  and  interest  of  the  lx)nds 
authorized  to  be  issued  in  payment  of  said  lands  by  the  pre- 
ceding section  and  said  deferred  payments  shall  bear  interest 
at  the  rate  borne  by  the  bonds.  All  moneys  realized  or 
received  from  sales  or  other  disposition  of  said  lands,  or  by 
reason  thereof,  shall  constitute  a  trust  fund  for  the  payment 
of  principal  and  interest  of  said  bonds,  and  also  constitute 
a  sinking  fund  for  the  payment  of  said  bonds  at  their  matu- 
rity. Actual  settlers  and  occupants  at  the  time  said  lands 
are  acquired  by  the  government  shall  have  the  preference 
over  all  others  to  lease,  purchase,  or  acquire  their  holdings 
within  such  reasonable  time  as  may  be  determined  by  said 
government." 

The  proposed  form  of  bond  is  as  follows: 

'*The  government  of  the  Philippine  Islands  is  indebted 

unto  or  assigns,  in  the  sum  of  one  thousand 

dollars. 

"This  lx)nd  is  issued  in  accordance  with  the  provisions  of 
section  64  of  an  act  of  Congress  entitled  'An  act  temporarily 
to  provide  for  the  administration  of  the  affairs  of  civil  gov- 
ernment in  the  Philippine  Islands,  and  for  other  purposes,' 
approved  July  1, 1902,  and  an  act  of  the  Philippine  Commis- 
sion numbered ,  enacted  ,  and  is  redeem- 
able at  the  pleasure  of  the  Philippine  government  after 
February  1,1914,  and  payable  February  1, 1934,  with  interest 
from  the  date  hereof  at  the  rate  of  four  per  centum  per 
annum,  payable  quarterly  on  the  first  days  of  May,  August, 
November,  and  February  of  each  year.  Both  principal  and 
interest  are  payable  at  the  Office  of  the  Treasury  or  of  the 
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sub-treasuries  of  the  United  States,  in  gold  coin  of  the 
United  States  of  the  present  standard  value,  and  are  exempt 
from  the  payment  of  all  taxes  or  duties  of  the  government 
of  the  Philippine  Islands  or  any  local  authority  therein  or 
of  the  Government  of  the  United  States,  as  well  as  from 
taxation  in  any  form  by  or  under  State,  municipal,  or  local 
authority -in  the  United  States  or  the  Philippine  Islands." 

It  is  evident  at  the  outset,  on  the  face  of  the  proposed 
bonds,  that  they  will  be  issued  in  general  "in  accordance 
with  the  provisions  of  section  64."  This  is  an  assurance  by 
the  responsible  authorities  that  the  conditions  of  the  law 
have  been  and  will  be  f  ull}'^  observed.  The  express  terms 
of  the  bond  show  strict  compliance  with  all  the  statutory 
^/>nditions  which  the  oblipntion  itself  must  or  naturally 
would  incorporate  and  enumerate.  And  your  letter  states 
that  the  contract  for  the  purchase  of  the  lands  relates  to 
large  tracts  or  parcels  held  under  the  defined  ownership  "in 
such  manner,  as  in  the  opinion  of  the  Commission  [the  Phil- 
ippine Commission],  to  seriously  aflfect  the  peace  and  welfare 
of  the  people  of  the  Philippine  Islands." 

It  is  to  be  observed  that  the  bonds  must  be  sold  at  not 
less  than  par  value,  in  gold  coin  of  the  United  States  of  the 
present  standard  value,  or  the  equivalent  in  value  of  the 
money  of  the  Philippine  Islands.  Conformity  to  this  fur- 
ther condition  is  manifestly  and  necessarily  contemplated 
^y  yourself  and  the  authorities  of  the  Philippine  govern- 
ment. 

It  is  further  to  be  observed  that  the  law  explicitly  re- 
stricts the  application  of  the  proceeds  of  the  loan  to  the 
purpose  of  the  acquisition  of  the  property  authorized  and 
creates  a  trust  and  sinking  fund  for  the  payment  of  the  prin- 
cipal and  interest  of  the  bonds.  As  with  government  and 
municipal  loans  in  general,  similarly  authorized  and  condi- 
tioned, the  reliance  of  purchasers  of  the  bonds  for  protection 
and  security  is  upon  the  statutory  grant  of  authority  and  upon 
the  credit  and  responsibility  of  the  governmental  obligor  sup- 
ported bv  its  property  and  assets.  In  this  case  the  lands  to 
be  acquired  wHl  constitute  by  express  enactment  a  portion  of 
the  public  property  of  the  Philippine  government,  and  all 
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moneys  realized  from  disposition  of  the  lands  will  form  a  sink- 
ing fund  for  the  bonds.  The  pledge  of  the  faith  and  credit 
of  the  Philippine  government,  covering  the  due  application 
of  the  proceeds  of  the  loan  and  the  maintenance  of  the  sink- 
ing fund,  rests,  then,  upon  authority  explicitly  conferred 
by  the  national  power;  and  while  in  the  strict  and  legal 
sense  the  faith  of  the  United  States  is  not  pledged  as  a  guar- 
anty for  the  payment  of  the  loan,  or  for  the  due  use  of  the 
proceeds  or  the  observance  of  the  sinking  fund  require- 
ments, the  entire  transaction  is  to  be  negotiated  under  the 
auspices  of  the  United  States,  and  by  its  recognition  and 
aid.  The  assumption  is,  therefore,  conclusive  and  neces- 
sary that  the  terms  of  the  statute  as  to  the  application  of 
the  moneys  realized  from  the  sale  of  the  bonds,  and  as  to 
all  moneys  realized  from  disposition  of  the  lands,  and  as  to 
the  sinking  fund  so  created,  will  be  strictly  followed. 

I  have  the  honor  thus  to  suggest,  outside  your  precise 
query,  that  1  see  no  reason  for  any  legal  doubt  of  the  ade- 
quacy or  extent  of  the  protection  and  security  given  to  the 
purchasers  of  the  bonds;  and  on  the  whole  case,  and  in  re- 
sponse to  your  particular  inquiry,  I  have  the  honor  to  say 
that  I  am  clear  in  the  opinion  that  the  issue  of  bonds,  and 
the  form  of  bond  proposed,  are  in  strict  conformity  with  the 
statute,  and  are  legal  in  all  respects. 
Very  respectfully, 

HENRY  M.  HOYT, 

Solicitor^  General, 

Approved: 

P.  C.  KNOX. 

The  Secrbtart  op  War. 


CUSTOMS  LAWS— "CIRCULAR  TO  PASSENGERS." 

The  provieiona  of  a  "Circular  to  Paeeengers"  proposed  to  be  issued  by 
the  Secretary  of  the  Treasury  regarding  the  right  of  residents  of  the 
United  States  returning  from  foreign  countries  to  bring  with  them 
free  of  duty  articles  purchased  abroad,  and  not  intended  for  sale,  of  a 
total  value  not  exceeding  $100,  etc.,  are  in  harmony  with  paragraph 
697  of  the  tariff  act  of  July  24,  1897  (30  Stat.,  202),  and  legal. 
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The  Attoniey-General  declines  to  express  an  opinion  as  to  the  propriety 
of  a  proposed  instruction  to  customs  officials  to  inquire  into  the  bona 
fides  of  the  journey  and  the  ownership  of  goods  imported  in  such 
cases,  as  he  is  not  authorized  to  express  his  views  upon  matters  of 
propriety  involving  executive  judgment  and  discretion;  neither  may 
he  express  an  opinion  as  to  whether  the  above  provision  can  be 
enforced  on  proof  that  the  object  of  the  journey  was  to  purchase 
goods,  as  the  latter  is  a  hypothetical  as  well  as  a  judicial  question. 
The  legality  of  such  an  instruction,  however,  can  not  be  seriously 
questioned. 

Department  of  Justice, 

December  29,  1903. 

Sir:  By  your  letter  of  December  24  you  submit  for  my 
examination  and  approval  the  draft  of  a  proposed  "Circu- 
lar to  passengers,"  and  3"ou  request  my  opinion  as  to  whether 
the  provision  in  the  circular  regarding  the  right  of  residents 
of  the  United  States  returning  from  abroad  to  bring  with 
them  free  of  duty  $100  worth  of  articles  purchased  abroad 
is  in  harmony  with  paragraph  697  of  the  tariff  act  of  Juh' 
24,  1897,  as  interpreted  by  the  circuit  court  of  appeals  in 
the  case  of  United  Stated  v.  One  Penrl  Necklace  (111  Fed. 
Rep.,  165).  You  also  desire  my  opinion  as  to  the  propriety 
of  the  proposed  instruction  to  customs  officials  to  inquire 
into  the  honajides  of  the  journey  and  the  ownership  of  the 
goods  in  such  cases. 

The  provision  of  the  draft  circular  referred  to  reads  as 
follows: 

''A  resident  of  the  United  States  returning  thereto  is 
entitled  to  bring  with  him  free  of  duty  personal  effects 
taken  abroad  by  him  as  baggage,  provided  they  have  not 
been  remodeled  or  improved  abroad  so  as  to  increase  their 
value,  and,  in  addition  thereto,  articles  purchased  or  other- 
wise obtained  abroad  of  a  total  value  not  exceeding  one 
hundred  dollars.  Such  articles  may  be  for  the  use  of  the 
person  bringing  them  or  for  others,  but  not  for  sale. 

''All  articles  obtained  abroad,  whether  exempt  from  duty 
or  otherwise,  should  be  declared,  and  an  allowance  of  one 
hundred  dollars  for  articles  obtained  abroad  will  be  made  by 
the  deputy  collector  upon  the  pier." 

The  proviso  to  paragraph  697  of  the  tariff  act  of  July  24, 
1897  (30  Stat,  151),  upon  which  the  regulation  just  quoted 
is  based,  is  as  follows: 

*     *     *     ^^  Provided^  That  in  case  of   residents  of  the 
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United  States  returning  from  abroad,  all  wearing  apparel 
and  other  personal  effects  taken  by  them  out  of  the  United 
States  to  foreign  countries  shall  be  admitted  free  of  duty, 
without  regard  to  their  value,  upon  their  identity  being 
established,  under  appropriate  rules  and  regulations  to  be 
prescribed  by  the  Secretary  of  the  Treasury,  but  no  more 
than  one  hundred  dollars  in  value  of  articles  purchased 
abroad  by  such  residents  of  the  United  States  shall  be 
admitted  free  of  duty  upon  their  return." 

My  opinion  is  not  specifically  requested  upon  that  part  of 
the  proposed  regulation  concerning  the  admission  of  per- 
sonal effects  which  have  been  taken  abroad  by  passengers 
as  baggage.  I  may  observe,  however,  as  to  this,  that  the 
exception  made  in  the  case  of  personal  effects  which  have 
been  remodeled  or  improved  abroad  so  as  to  increase  their 
value,  appears  to  be  such  a  rule  as  the  Secretary  of  the 
Treasury  is  authorized  to  prescribe  by  paragraph  697,  and 
would  seem  to  be  highly  desirable  and  necessary  for  the 
proper  identification  of  the  articles  on  arrival  in  this 
country. 

As  to  the  admission  free  of  duty  of  articles  not  exceeding 
$100  in  value,  it  is  noted  that  the  proposed  regulation  dif- 
fer from  the  corresponding  provisions  of  paragraph  697  in 
the  addition  of  the  words  '^ or  otherwise  obtained"  to  the 
phrase  "articles  purchased  abroad,"  and  the  qualification 
that  "  such  articles  may  be  for  the  use  of  the  person  bring- 
ing them,  or  for  others,  but  not  for  sale."  These  changes 
seem  so  be  in  accord  with  the  view  of  the  circuit  court  of 
appeals  in  the  case  of  United  States  v.  Om^  Pearl  Necklace 
{supra).  The  court  in  that  case  held,  with  reference  to  the 
exemption  from  duty  of  the  $100  worth  of  goods,  that  "  it 
is  wholly  immatei*ial  whether  they  are  purchases  or  pres- 
ents, or  whether  they  belong  to  the  person  bringing  them." 
It  appears  also  from  the  remarks  of  the  court  in  the  case 
referred  to  and  in  the  case  of  One  Pearl  Chain  v.  United 
States  (123  Fed.  Rep.,  371),  that,  owing  to  the  wording  of 
the  circular  and  form  of  declaration  previously  furnished 
to  passengers,  there  has  been  some  confusion  and  uncer- 
tainty as  to  whether  articles  obtained  abroad  should  be 
declared  unless  they  were  intended  for  others  or  for  sale. 
The  addition  in  the  proposed  circular  of  the  words  "  but 
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not  for  sale,"  together  with  the  requirement  immediately 
following,  that  aU  articles  obtained  abroad  shall  be  de- 
clared, would  seem  to  obviate  the  difficulty  commented 
upon  by  the  circuit  court  of  appeals,  and  to  be  in  harmony 
with  the  general  intent  and  purpose  of  the  law.  Since, 
therefore,  the  circular  does  not  undertake  to  amend  or 
enlarge  the  law  on  the  point  in  question,  but  merely  effect- 
uates the  authoritative  construction  by  the  courts,  I  am  of 
the  opinion  that  it  is  regular  and  legal. 

The  instruction  which  it  is  proposed  to  give  to  customs 
officials  in  connection  with  the  regulation  under  considera- 
tion here  is  as  follows: 

*'To  prevent  the  use  of  the  foregoing  provision  as  a 
cloak  for  smuggling,  customs  officials  are  instructed  to 
inquire  into  the  honu  fides  of  the  journey  and  the  actual 
ownership  of  the  goods.  Either  the  presence  of  an  unusual 
amount  of  any  class  of  highly  dutiable  merchandise,  or  fre- 
quent and  hasty  journeys,  is  sufficient  to  raise  the  presump- 
tion of  bad  faith.  Such  cases  will  be  subject  to  most 
careful  scrutin^^  and  prosecution." 

You  ask  my  opinion  on  the  propriety  of  this  instruction, 
and  inquire  whether  the  provision  cau  be  enforced  on  proof 
that  the  object  of  the  journey  was  to  purchase  the  goods. 
I  am  not  authorized  to  express  any  views  upon  a  matter  of 
propriety  lying  within  your  own  executive  judgment  and 
discretion,  nor  am  I  able  to  advise  you  whether  this  pro- 
vision, if  incorporated  in  the  circular,  could  be  enforced. 
That  is  a  hypothetical  question  as  well  as  a  judicial  one, 
because  it  involves  the  mere  speculation  on  my  part  that  if 
the  requirement  is  adopted,  proceedings  in  court  to  enforce 
it  may  or  may  not  be  successful.  In  accordance  with 
numerous  precedents,  I  must,  therefore,  formally  decline 
compliance  with  your  request  upon  this  point.  (20  Opin., 
440;  21  Opiu.,  509;  22  Opin.,  77;  24  Opin.,  118.) 

Nevertheless,  in  view  of  the  obvious  danger  of  pretense 
and  fraud,  against  which  the  proposed  paragraph  would  un- 
dertake to  guard,  I  am  entirel}^  willing  to  offer  the  sugges- 
tion that  this  appears  to  me  to  be  a  matter  in  which  you  may 
properly  and  fully  rely  without  hesitation  upon  your  own 
administrative  judgment.     In  other  words,  although  I  must 
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refrain  from  advising  you  as  to  the  propriety  of  the  pro- 
posed paragraph,  or  as  to  its  fate  if  it  should  come  before 
the  courts,  it  does  not  seem  to  me,  speaking  from  the  pres- 
ent standpoint,  that  its  general  legality  can  be  seriously 
questioned. 

Very  respectfully, 

HENRY  M.  HOYT, 

Acting  Attorney-  Oeneral. 
The  Secretaby  of  the  Treasury.  * 


ATTORNEY-GENEBAL--OPINION. 

The  Attorney-General  declines  to  express  an  opinion  as  to  the  lia- 
bility of  the  postmaster  at  Baltimore,  Md.,  for  a  sum  of  money  paid  by 
him  to  a  former  clerk  in  the  Baltimore  post-oflSce,  and  for  which  no 
service  was  performed,  for  the  reason  that  the  question  is  essentially  a 
judicial  one,  amounting  to  an  inquiry  whether  in  regular  legal  proceed- 
ings a  court  and  jury  would  hold  that  oflBcer  liable.  Advised,  however, 
that  the  circumstances  may  be  regarded  as  showing  a  prijna  facie  case  of 
liability,  and  calling  for  action  in  the  way  of  securing  a  judicial  deter- 
mination of  the  question  of  liability. 

Department  or  Justice, 

December  SO,  1903, 
Sir:  With  your  letter  of  November  25  you  inclose  certain 
papers  relating  to  the  claim  of  the  United  States  against 
S.  Davies  Warfield,  postmaster  at  Baltimore,  Md.,  for  the 
sum  of  $5,131.79  paid  to  John  W.  Pettit,  former  clerk  in  the 
Baltimore  post-office,  for  which  Pettit  performed  no  service; 
and  you  request  my  opinion  in  respect  to  the  liability  of 
Mr.  Warfield  on  this  claim. 

The  papers  which  you  inclose,  including  especially  certain 

memoranda  upon  the  facts  of  the  case  and  the  laws  involved, 

made  by  the  Assistant  Attorney-General  for  the  Post-Office 

Department,  may  be  taken  as  a  sufficient  statement  of  the 

&ets  by  yourself;  but  inasmuch  as  the  ultimate  question 

amounts  to  the  inquiry  whether  in  regular  legal  proceedings 

upon  the  bond  a  court  and  jury  would  hold  Mr.  Warfield 

liable,  and  that  question  is  essentially  a  judicial  question, 

1  must  decline  to  comply  with  your  request  in  view  of  the 

^ell  settled  rules  controlling  me  in  rendering  opinions  to  the 

beads  of  Departments.     (21  Opin.,  369;  24  Opin.,  69.) 
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Nevertheless  I  have  no  hesitation  in  advising  you  that  the 
circumstances  appearing  may  be  regarded  as  showing  a 
prima  facie  case  of  liabilit}^  and  as  calling  upon  you,  or 
indeed  requiring  you,  in  order  to  protect  the  Government 
interests,  to  put  the  bond  in  suit  and  to  submit  to  a  jury 
the  question  of  Mr.  Warfield's  liability  thereon. 
Verv  respectfully, 

HENRY  M.  HOYT, 

Actiiig  Attorney-  Gen^^al, 
The  Postmaster-General.. 


TREASURER   OF  THE    UNITED    STATES— PHILIPPINE   LAND 
PURCHASE  BONDS. 

There  is  no  legal  objection  to  the  Treasurer  of  the  United  States  receiv- 
ing the  principal  and  interest  of  the  Philippine  land  ])urchase  bondH 
from  the  Philippine  government,  and  distributing  the  same  to  the 
holders  of  the  securities,  nor  to  the  Register  of  the  Treasury  of  the 
United  States  registering  an<l  recording  said  bonds,  provided  the  offi- 
cers in  question  are  willing  and  the  Secretary  of  the  Treasury  consents 
and  approves;  but  there  is  no  specific  provision  of  law  authorizing  the 
performance  of  such  services. 

As  a  general  rule,  when  it  is  sought  to  exercise  any  official  power  or  func- 
tion, explicit  authority  must  be  found  in  the  law;  })ut  the  application 
of  this  doctrine  is  not  necessarily  universal,  and  depends  ujwn  the  char- 
acter and  relations  of  the  particular  power  and  all  the  germane  circum- 
stances. 

Suggested  that  Congressional  action  be  sought  to  provide  for  the  various 
features  of  expense,  compensation  to  the  Government  or  its  oflScers, 
official  liability  for  the  faithful  performance  of  the  trust,  etc. 

Department  of  Justice, 

Deccmhrr  31,  1903. 
Sir:  By  your  letter  of  December  29  you  inquire  whether 
there  is  any  legal  objection  to  the  Treasurer  of  the  United 
States  receiving  the  principal  and  interest  of  the  Philippine 
land  purchase  bonds  from  the  Philippine  government,  and 
distributing  the  same  to  the  holders  of  the  securities,  as 
provided  for  in  the  draft  of  the  bond  proposed.  You  also 
inquire  whether  there  is  any  le«al  objection  to  the  Register 
of  the  Treasur}^  of  the  United  States  registering  and  record- 
ing said  bonds. 


Digitized  by  LjOOQ IC 


The  Secretary  of  the  Treasury.  99 

The  language  of  the  proposed  form  of  bond  is,  "  both 
principal  and  interest  are  payable  at  the  office  of  the  Treas- 
urer of  the  United  States,"  but  there  is  no  specific  reference 
on  the  face  of  the  proposed  form  to  registration. 

There  is  no  law  expressly  authorizing  such  use  of  the 
office  facilities  of  the  Treasurer  of  the  United  States  and 
the  Register  of  the  Treasury,  and  the  question  is  whether 
there  is  any  law  which  expressly  or  by  plain  implication 
forbids  the  proposed  action;  and  in  case  there  is  no  such  law, 
whether,  in  view  of  the  relations  between  the  Government 
of  the  United  States  and  the  Philippine  government  under 
existing  legislation,  and  in  view  of  certain  precedents  and 
analogies,  you  may  legally  authorize  the  plan  suggested. 

Section  243,  Revised  Statutes,  forbids  the  Secretary  of  the 
Treasury,  the  Treasurer,  and  the  Register,  among  other  offi- 
cers, to  be  concerned  or  interested  directly  or  indirectly  in 
the  purchase  or  disposal  of  public  securities  of  the  United 
States  or  of  any  State.  The  obvious  purpose  of  that  law, 
as  shown  throughout  the  section,  is  to  prohibit  personal 
interest  in  such  bond  issues  and  certain  other  affairs  and 
business,  and  private  emolument  or  gain  in  the  transaction 
of  any  business  in  the  Treasury-  Department.  Necessarily 
no  such  interest  or  emolument  is  contemplated  in  the  pres- 
ent case;  but  while  the  spirit  and  purpose  of  that  statute 
would  control  the  exercise  of  the  functions  now  invoked,  it 
does  not  prohibit  them.  There  is,  then,  in  existing  law 
neither  specific  authority  nor  prohibition;  the  power  is 
neither  granted  nor  denied  by  express  language  or  by  clear 
implication.  Undoubtedly  as  a  general  rule,  when  it  is 
sought  to  exercise  anj"  official  power  or  function,  explicit 
authority  must  be  found  in  the  law;  but  the  application  of 
this  doctrine  is  not  necessarily  universal,  and  depends  upon 
the  character  and  relations  of  the  particular  power  and  all 
the  germane  circumstances. 

In  the  nature  of  the  case  and  under  the  necessary  and 
established  practice,  as  well  as  by  force  of  section  161, 
Revised  Statutes,  the  Secretary  of  the  Treasury  directs  all 
the  operations  of  the  Department,  the  conduct  of  the  offi- 
cers serving  in  it  and  under  him,  and  the  performance  of 
its  business.     In   the   present   matter,  consequentl}-,  it  is 
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essential  that  the  course  proposed  should  receive  your 
approval  as  head  of  the  Department  supervising  all  its 
activities.  But  I  conceive  that  this  novel  situation  is  not 
one  in  which  you  would  positively  direct  the  Treasurer, 
but  one  calling  upon  him  to  act,  because  of  his  official 
capacity,  it  is  true,  yet  still  in  a  personal  wa}'  sub  mode  and 
subject  to  the  exercise  of  his  individual  choice  and  discre- 
tion. In  short,  as  it  appears  to  me,  if  the  Philippine  gov- 
ernment sees  fit  to  commit  the  receipt  and  disbursement 
of  the  funds  for  the  interest  and  the  principal  of  the  bonds 
to  the  Treasurer  of  the  United  States  acting  as  the  agent 
pro  hac  vice  of  that  government,  and  the  Treasurer  is  will- 
ing, with  your  approval,  to  undertake  the  trust,  the 
transaction  is  natural  and  legitimate,  and  I  am  aware  of  no 
statutory  enactment  or  principle  of  law  which  offers  an 
obstacle.  I  say  the  transaction  in  this  view  is  natural  and 
legitimate;  that  statement  calls  for  more  particular  dis- 
cussion of  the  legal  relations  and  precedents  involved. 

The  loan  is  issued  by  the  authority  of  the  United  States 
for  a  purpose  of  great  consequence  to  the  Philippine  Islands 
and  to  the  United  States  as  well,  in  its  sovereign  and  gov- 
ernmental connection  with  the  islands  (sees.  63,  64,  65  of 
the  Philippine  civil  government  act  of  July  1,  1902,  32 
Stat.,  706,  707).  Although  the  loan  is  not  legally  guaran- 
teed by  the  United  States,  the  issue  is  obviously  made  over 
its  faith  and  credit  and  by  its  aid  and  recognition.  The 
bonds  are  offered  to  the  public  under  the  auspices  of  the 
United  States  ''by  direction  of  the  Secretarj^  of  War  and 
the  authority  of  the  government  of  the  Philippine  Islands," 
founded  upon  the  act  of  Congress. 

It  is  pertinent  to  observe  that  all  the  laws  of  the  Philip- 
pine Commission  are  enacted  in  conformity  with  the  first 
section  of  the  act  of  Congress  just  cited  "  by  authority  of 
the  United  States;"  and  it  seems  that  when  an  agent  or  rep- 
resentative of  the  Philippine  government  in  this  country  is 
appointed,  the  Philippine  enactment  also  proceeds  "with  the 
consent  of  the  Secretary  of  War  first  had."  (Public  Laws 
and  Resolutions  passed  by  the  Unit/cd  States  Philippine 
Commission,  1901, />6r«.?///^/  id.,  p.  273,  m  7*e  "Disbursing 
agent.")    This  clause  calls  up  the  function  and  pk)wers  of 
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the  Secretary  of  War  relative  to  the  government  of  the 
Philippines,  which  rest  upon  the  instructions  of  President 
McKinley  to  the  Philippine  Commission  of  April  7,  1900, 
directing  the  Commission  to  report  to  the  Secretary  of 
War,  and  that  their  action  be  subject  to  his  approval  and 
control.  This  direction  was  recognized  and  confirmed  in 
the  first  section  of  the  act  of  July  1,  1902,  mipra. 

Furthermore,  Congress  has  already  established  relations 
between  the  Treasury  of  the  United  States  and  the  treas- 
ury of  the  Philippine  Islands  regarding  the  deposit  and 
transfer  of  public  moneys  (act  of  March  8,  1902,  32  Stat., 
54)  and  the  bonds  in  question  are  to  be  issued  by  officers 
of  the  United  States  in  execution  of  a  specific  act  of  Con- 
gress, supra.  It  appears  also  from  the  announcement  cir- 
cular of  the  Bureau  of  Insular  Affairs  of  the  War  Depart- 
ment, inviting  subscriptions  to  the  bonds,  from  which  I 
have  already  quoted  the  clause  impressing  the  sanction  and 
authority  of  the  Secretary  of  War  upon  the  call  for  bids 
and  the  entire  negotiation,  that  by  your  direction  the 
Treasury  Department,  under  certain  conditions,  will  accept 
the  bonds  as  security  for  deposits  of  public  money  and  in 
substitution  for  Government  bonds  now  held  as  such 
security. 

It  appears  further  that  the  instructions  from  the  Secre- 
tary of  War  to  the  civil  governor  of  the  Philippines,  dated 
May  9,  1902,  authorizing  the  latter  to  negotiate  for  and 
determine  upon  a  sale  of  the  lands  of  the  religious  orders 
in  the  Philippines  was  transmitted  to  the  Philippine  Com- 
mittee of  the  Senate  June  6,  1902  (Senate  Doc.  No.  331, 
pt.  3,  57th  Cong.,  1st  sess.,  p.  2924).  And  it  appears  that 
the  report  of  the  House  Committee  on  Insular  Affairs,  dated 
April  10, 1902,  which  recommendedthe  passage  of  the  Philip- 
pine civil  government  bill  (now  the  act  of  July  1,  1902, 
supra),  sets  out  the  '*  Friars'  lands"  question  with  Governor 
Taft's  testimony'  before  the  committee.  (House  Report  No. 
1540,  57th  Cong.,  1st  sess.,  p.  4;  see  also  report  No.  2496, 
57th  Cong.,  1st  sess.*,  p.  19.) 

The  report  of  the  Senate  Philippine  Committee  of  March 
81,  1902  (Senate  Report  No.  915,  57th  Cong.,  1st  sess.,  p. 
2),  emphasizes  the  necessity'  of  providing  for  the  purchase 
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of  those  lands  under  the  provisions  of  sections  63-65  of  the 
law  as  finally  adopted. 

Thus  it  appears  that  Congress  passed  the  law  with  full 
knowledge  of  all  the  elements  and  necessities  of  the  situation. 

These  facts,  with  similar  facts  and  the  statutes  and  laws 
cited,  as  well  as  others  {cf.  coinage  sections  76-88,  act  of 
July  1,  1902),  show  the  close  relation  of  the  United  States, 
its  oflScers  and  instrumentalities,  to  this  purchase  of  lands 
and  issue  of  bonds,  and  to  the  financial  situation  in  general 
in  the  Philippine  Islands.  The  interest  and  credit  of  the 
United  States  are  deeply  and  essentially  concerned  in  these 
matters. 

It  is,  however,  true  that  when  the  Treasurer  of  the  United 
States  tmnsacts  such  business  as  is  now  proposed,  not  cov- 
ered by  his  original  and  general  duties  in  the  Treasur}^  De- 
partment service  (sees.  301-311,  Rev.  Stat.),  he  proceeds 
customarily  under  specific  authority  of  law.  It  appears 
that  the  Treasurer,  by  special  act  of  Congress,  now  per- 
forms similar  duties  as  agent  for  a  number  of  funds.  These 
funds  are  never  covered  into  the  Treasury;  otherwise  it 
would  require  an  act  of  Congress  to  authorize  the  disburse- 
ment thereof.  .  (Sees.  3593,  3620,  3675,  Rev.  Stat.)  Thus, 
for  example,  by  the  acts  of  June  20,  1871:,  and  February 
20,  1875  (18  Stat.,  116;  id.,  832),  it  was  Expressly  provided 
that  the  3.65  per  cent  bonds  of  the  District  of  (\>lumbia, 
for  the  payment  of  the  principal  and  interest  of  which,  and 
the  creation  of  a  sinking  fund,  the  faith  of  the  United  States 
was  explicitly  pledged,  should  be  registered  in  the  oflice  of 
the  Register  of  the  Treasury,  and  the  interest  thereon  should 
be  payable  at  the  Tre^isur}^  of  the  United  States.  (See  also 
the  acts  of  Maich  3,  1891,  26  Stat.,  1103,  and  of  August 
13,  1894,  28  Stat,  277.) 

On  the  other  hand,  there  is  a  precedent  instance  in  which 
the  Treasurer  performs  a  function  similar  to  the  one  now 
contemplated  without  specific  authority  of  law,  and  the 
exception  is  in  the  case  of  the  fund  known  as  the  "  Whole 
cost  fund''  of  the  District  of  Columbia.  This  fund  is  com- 
posed of  moneys  received  by  the  District  to  cover  the  cost 
of  certain  municipal  work  perfonned  by  it  for  property 
owners,  subject  to  ultimate  return  of  the  diflference  between 
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the  amount  received  and  the  actual  cost.  Public  considera- 
tions rendered  it  important  that  this  business  of  the  District 
should  be  transacted  by  the  Treasury,  and  it  seems  that, 
with  your  approval, .  the  Treasurer,  at  the  request  of  the 
Commissioners  of  the  District,  assented  to  the  opening  of 
a  separate  account  on  the  books  of  his  office,  known  as  the 
'"Whole  cost  funds,"  and  thereupon  received  and  dis- 
bursed moneys  on  that  account,  the  work  being  undertaken 
rather  as  a  service  of  comity  than  a  matter  of  formal 
responsibility. 

This  instance  seems  to  me  to  furnish  a  sufficient  analogy 
and  precedent  for  the  course  proposed  in  the  present  case. 

It  is,  however,  proper  for  me  to  notice  various  other 
points  8Uggeste4  by  the  foregoing  review. 

The  bond  given  by  the  Treasurer  (sec.  302,  Rev.  Stat.)  is 
conditioned  for  the  faithful  performance  of  the  duties  of  his 
office  (Rev.  Stat.,  nujyra^  and  various  special  acts  as  herein 
cited,  with  others)  and  for  the  fidelity  of  the  persons  by  him. 
employed  in  those  duties.  The  service  now  proposed  is  not 
such  a  duty,  and  if,  therefore,  the  Philippine  government 
desires  or  needs  protection,  it  appears  to  be  necessary  to  pro- 
vide, through  appropriate  enactments  of  the  Commission  or 
by  the  proper  authorities  acting  in  their  behalf,  for  a  specific 
bond  to  cover  this  separate  transaction  and  responsibility  to 
be  undertaken  by  the  Treasurer.  If,  for  this  reason  or  any 
other,  it  should  be  deemed  proper  to  grant  special  compensa- 
tion to  the  Treasurer  for  the  service,  it  is  probable  that  action 
by  Congress  as  well  as  the  Philippine  Commission  would  be 
requisite  in  view  of  the  statutes  generally  forbidding  an 
officer  of  the  United  States  to  receive  additional  compensa- 
tion or  allowance  for  his  services  (sec.  1765,  Rev.  Stat,  act 
of  June  20,  1874;  18  Stat,  85,  109,  inter  dlia)^  and  espe- 
cially in  view  of  section  243,  Rev.  Stat.,  referred  to  ante. 
But  it  must  be  said  that  the  statutes  prohibiting  extra  com- 
pensation— as  distinguished  from  section  243  denouncing 
private  emolument  for  transacting  a)iy  business  in  the  Treas- 
ury Department — contemplate  additional  allowances  from 
the  United  States  for  work  in  its  service.  And  it  seems, 
accordingly,  that  in  numerous  instances  a  separate  compen- 
sation has  been  given  to  United  States  officei's  for  separate 
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duties  performed  for  our  insular  governments.  By  express 
authority  of  Congress,  oflScers  of  the  Army  are  acting  as 
officers  of  the  Philippine  constabulary,  and  are  receiving 
special  compensation  for  that  service  (act  of  January  30, 
1903,  32  Stat,  783).  Without  express  authority  from  Con- 
gress, officers  of  the  United  States  Army  serving  in  Cuba 
received  special  compensation  from  the  Cuban  revenues; 
and  it  appears  that  this  fact  was  frequently  reported  to  Con- 
gress during  a  series  of  years,  and  met  the  approval  of  com- 
mittees and  never  received  dissent  or  disapproval  from 
either  House  of  Congress.  An  officer  of  the  Bureau  of  In- 
sular Affairs  in  the  War  Department  receives  at  present, 
under  a  law  of  the  Philippine  Commission  (Public  Laws  and 
Resolutions  passed  by  the  United  States  Philippine  Commis- 
sion, 1901,  p.  273,  ut  supra)j  extra  compensation  for  per- 
forming the  duties  of  disbursing  agent  for  that  government 
in  the  United  States. 

It  is  certain,  however,  that  the  United  States  can  not 
properly  be  charged  with  any  extra  e:q)ense  incurred  by  its 
regular  departmental  service  because  of  this  transaction; 
and  since,  further,  there  is  no  existing  appropriation  out  of 
which  the  necessary  clerical  hire  and  other  items  of  cost 
could  legally  be  defrayed,  it  seems  necessary  for  the  Philip- 
pine government  to  provide  for  defraying  such  items  of 
expense.  You  may,  for  some  or  all  of  the  reasons  inferable 
from  the  preceding  discussion,  deem  it  judicious  to  seek  to 
obtain  Congressional  action  which  shall  specifically  recog- 
nize and  provide  for  the  entire  situation  presented,  or  for 
the  various  features  of  expense,  compensation  to  the  Gov- 
ernment or  its  officers,  official  liability  for  the  faithful 
performance  of  the  trust,  etc.  Legislation  by  Congress 
might  take  the  form  of  conferring  authority  upon  you  or 
other  officers  of  the  Government  in  advance  of  any  admin- 
istrative action  whatever  upon  such  imsettled  points,  or 
might  specifically  confirm  or  approve  the  action  which  you 
may  conclude  to  take  forthwith.  Of  course,  what  I  have 
said  herein  with  especial  reference  to  the  Treasurer  of  the 
United  States  applies  equally  to  the  Register  of  the 
Treasury. 

But  however  you  ma}'^  determine  to  proceed  upon  the  col- 
lateral matters  and  subsidiary  aspects  of  the  case  referred 
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to,  in  response  to  your  particular  inquiry,  which  is  the  main 
and  essential  one,  I  have  the  honor  to  advise  you,  upon  full 
consideration,  that  if  the  Treasurer  of  the  United  States  and 
the  Register  of  the  Treasury  are  willing  to  undertake  the 
respective  services  proposed  on  behalf  of  the  Philippine 
government,  and  if  you  consent  and  approve,  1  am  aware  of 
no  legal  objection  to  carrying  out  the  arrangement  without 
specific  authority  of  law. 


Very  respectfully, 


HENRY  M.  HOYT, 

Solicitor-  General. 


Approved: 

P.  C.  KNOX. 
The  Secretary  op  the  Treasury. 


CONSTITUTIONAL  PROHIBITION— APPROPRIATIONS  FOR 
ARMIES. 

The  United  States  is  authorized  to  enter  into  a  contract  for  the  payment 
of  royalty  on  account  of  the  construction  of  certain  ^uns,  carriac^es,  etc., 
payable  out  of  appropriations  **  for  the  armamenc  of  fortifications,  and 
for  other  purposes,"  approved  May  25,  1900  (31  Stat.,  185),  March, 
1,  1901  (31  Stat,  874),  and  June  6, 1902  (32  Stat,  388),  notwithstand- 
ing the  fact  that  the  fulfillment  of  such  contract  might  extend  over 
a  period  of  more  than  two  years. 

The  inhibition  of  Article  I,  section  8,  clause  12,  of  the  Constitution  is 
confined  to  appropriations  to  raise  and  support  armies  in  the  strict 
sense  of  the  word  "support,"  and  does  not  extend  to  appropriations 
for  the  various  means  which  an  army  may  use  in  military  operations, 
or  which  are  deemed  necessary  for  common  defense. 

Department  of  Justice, 

January  ^,  190 Ii,, 

Sir:  I  am  in  receipt,  by  reference  from  you,  of  the  request 
for  an  official  opinion  upon  the  question  submitted  b}'^  the 
Chief  of  Ordnance,  United  States  Navy,  and  have  the  honor 
to  respond  thereto. 

The  question  submitted  is  '*  whether  or  not  the  United 
States  can  enter  into  a  contract  with  Vickers  Sons  &  Maxim 
(Limited),  of  England,  to  pay  it  a  royalt}"  on  account  of  con- 
structing certain  guns,  carriages,  etc. ,  the  designs  of  which 
are  covered  by  United  States  letters  patent  owned  by  it,  out 
of  the  appropriation  for  mountain  guns,  with  their  car- 


Digitized  by  LjOOQ IC 


106  Constitutional  ProKibition — Appi^opriations for  Annies. 

riages,  packing  outfits,  accessories  and  auimunition,  con- 
tained in  the  acts  for  the  armament  of  fortifications  and 
other  purposes,  approved  May  25,  1900  (31  Stat.,  185), 
March  1,  1901  (31  Stat.,  874:),  and  June  6,  1902  (32  Stat., 
308)." 

These  acts  make  the  sums  therein  appropriated  "to  be 
available  until  expended;"  and  here  arises  the  real  inquiry, 
namely: 

Whether,  inasmuch  as  a  judicious  and  proper  use,  for  the 
puiposes  intended,  of  the  moneys  thus  appropriated  for 
military  purposes,  might,  and  in  some  cases  probably  would, 
extend  over  a  period  of  more  than  two  years,  these  appro- 
priations are  in  conflict  with  Article  I,  section  8,  clause  12, 
of  the  Constitution,  which  provides  that  Congress  shall  have 
power  "  to  raise  and  support  armies,  but  no  appropriation 
of  money  to  that  use  shall  be  for  a  longer  term  than  two 
years." 

The  words  "to  that  use"  refer  to  the  raising  and  sup- 
porting armies,  so  that  the  clause  is  as  if  it  had  read  "  no 
appropriation  of  money  to  raise  and  support  armies  shall 
be  for  more  than  two  3'ears."  The  question  is,  therefore, 
whether  the  appropriations  here  considered  "for  mountain 
guns,  with  their  carriages,  packing  outfits,  accessories 
and  ammunition,"  are  appropriations  to  raise  and  support 
armies.  To  raise  and  support  an  army  is  one  thing.  To 
render  it  effective,  by  equipping  it  with  guns,  ammunition, 
and  other  means  for  attack  and  defense,  is  another;  and  the 
word  "ecjuip"  was,  in  military  parlance,  so  common  and 
well  known  as  to  preclude  the  idea  that  the  framers  of  the 
Constitution  intended  the  words  "raise  and  support"  as 
including,  or  as  the  equivalent  of,  "raise,  support,  arm  or 
ecjuip,"  and  thus  to  limit  appropriations  for  forts,  fortifica- 
tions, heavy  ordnance,  arms,  ammunition,  and  other  means 
for  the  public  defense  to  such  as  must  be  expended  within 
two  years. 

Furthermore,  it  is  not  necessary  to  extend  the  meaning 
of  the  words  '"to  raise  and  support"  beyond  their  ordinary 
signification  in  order  to  include  the  power  to  arm  and  equip 
armies  when  they  are  raised  and  supported.  That  power 
follows  as  of  course  from  the  power  to  declare  war;  to  raise 
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and  support  armies;  to  provide  forts,  magazines,  and  areenals; 
and  to  levy  and  collect  taxes  to  provide  for  the  common 
defense. 

That  the  inhibition  was  not  intended  to  go  beyond  the 
ordinary  meaning  of  the  term  ''raise  and  support,"  nor  to 
forbid  Congress,  in  time  of  peace,  to  prepare  for  war  by 
erecting  and  arming  forts  and  fortifications,  providing 
arsenals,  heavy  artillery,  arms,  ammunition,  and  other  means 
for  the  common  defense  and  public  safety,  even  though  this 
should  require  appropriations  for  more  than  two  years,  is 
manifest:  First,  from  the  fact  that,  had  a  matter  of  such 
vast  importance  been  actually  intended,  it  would  have  been 
expressed  with  the  clearness  and  precision  which  character- 
izes the  whole  of  the  Constitution,  and  would  not  have  been 
left  to  what  is,  at  best,  a  very  doubtful  inference  from  an 
ambiguous  expression;  and,  second,  it  is  manifest  from  the 
broad,  unlimited  powers  conferred  upon  Congress  in  other 
parts  of  that  instrument. 

Thus,  the  power  to  declare  war  is  also  the  power  to  pre- 
pare for,  maintain,  and  carry  on  war,  offensive  and  defen- 
sive; of  constructing  and  arming  forts  and  fortifications, 
providing  heavy  artillery,  arms,  ammunition,  and  all  other 
means  of  warfare.  This  may  and  often  does  require  appro- 
priations for  more  than  two  years.  The  power  to  do  these 
things  was  not  intended  to  be  taken  awa\"  or  restricted  by 
the  inhibition  of  appropriations  to  raise  and  support  armies. 
The  two  pui-poses  were  different.  The  one  was  to  raise  and 
support  armies,  and  to  guard  against  excess  in  this  the  power 
was  limited;  the  other  was  to  arm,  equip,  and  render  effect- 
ive such  armies  as  we  might  have  within  the  previous  lim- 
itation, and  to  provide  for  the  common  defense.  And,  as  to 
this  latter  purpose,  no  restriction  is  imposed. 

Clause  17,  sections,  Article  I,  which  gives  to  the  Govern- 
ment exclusive  jurisdiction  over  all  places  purchased  hy  the 
consent  of  a  State,  "for  the  erection  of  forts,  magazines, 
arsenals,  dockyards,  and  other  needful  buildings,"  confers 
upon  Congress  an  unlimited  power  to  procure  sites  for, 
erect,  arm  and  supply,  at  will,  these  forts,  magazines,  arse- 
nals, and  other  needful  buildings  for  military  purposes;  and 
the  fact  that,  in  order  to  do  these  things,  appropriations  for 
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more  than  two  years  would  be  required,  in  no  wise  detracts 
from  or  restricts  the  exercise  of  this  power. 

The  constitutional  provision  that  "no  money  shall  be 
drawn  from  the  Treasury,  but  in  consequence  of  appropri- 
ations" equally  forbids  the  making  of  conti'acts  or  promises 
for  the  payment  of  money  for  which  no  appropriation  has 
been  made;  so  that,  if  appropriations  '^  to  i-aise  and  support 
armies"  embraced  appropriations  for  forts,  magazines,  arse- 
nals, cannon,  arms,  etc.,  Congress  would  be  without  power 
to  contract  for  the  completion  or  supply  of  any  of  these 
except  such  as  could  be  completed  or  supplied  within  two 
years  after  the  appropriation  therefor. 

The  wide  and  unlimited  power  to  levy  and  collect  taxes, 
etc.,  to  "provide  for  the  common  defense  and  general  wel- 
fare" fully  authorizes  Congress  to  provide  forts,  magazines, 
arsenals,  guns,  ammunition,  and  military  stores  and  sup- 
plies, without  reference  to  whether  or  not  the  appropri- 
ations therefor  extend  over  more  than  two  years;  and,  in 
reading  this  and  the  other  clauses  referred  to,  it  is  impossi- 
ble to  suppose  that  the  powers  thus  conferred  without  con- 
dition or  restriction  were,  in  fact,  intended  to  be  limited 
and  qualified  by  the  clause  here  considered. 

I  have  no  hesitation  in  reaching  the  conclusion  that  the 
appropriations  forbidden  by  Article  I,  section  8,  clause  12 
of  the  Constitution  are  those  only  which  are  to  raise  and 
support  armies  in  the  strict  sense  of  the  word  "support," 
and  that  the  inhibition  of  that  clause  does  not  extend  to 
appropriations  for  the  various  means  which  an  army  may 
use  in  military  operations,  or  which  are  deemed  necessary 
for  the  common  defense,  or  which  may  be  provided  as  a 
measure  of  precaution  irrespective  of  the  existence  or  mag- 
nitude of  any  present  army. 

And,  answering  your  question  more  specifically,  I  am  of 
opinion  that  the  provisions  referred  to  in  the  appropriation 
acts  cited  are  not  in  conflict  with  clause  12,  section  8,  Arti- 
cle I  of  the  Constitution. 
Respectfully, 

HENRY  M.  HOYT, 

Approved :  Solicitor-  General. 

P.  C.  KNOX. 

The  Secretary  of  AVar. 
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IMMIGRATION  REGULATIONS— HEAD-TAX  DEPOSIT. 

The  requirement  of  Rale  15  of  the  Immigration  Regulations  of  August  26, 
1903,  for  the  enforcement  of  the  act  of  March  3,  1903  (32  Stat,  1213), 
requiring  a  depodt  of  |2  each  for  alien  passenger  arriving  at  the  port  of 
San  Francisco  on  steamers  from  Sydney,  New  South  Wales,  and  way 
ports,  seeking  admission  into  the  United  States  and  claiming  to  be 
in  transit  through  the  same,  is  not  invalid. 

Officers  charged  with  the  enforcement  of  the  above-named  r^ulation 
must  not,  however,  apply  the  rule  with  such  strictness  or  harshness 
as  to  render  the  refunding  of  the  sums  paid  thereunder,  in  proper 
cases,  impossible  or  unreasonably  difficult  of  attainment. 

Department  of  Justice, 

Janiuxnry  i^,  IdOJi^ 

Sir:  I  have  your  communication  transmitting  the  proteut 
of  the  Oceanic  Steamship  Company  against  the  requirements 
of  Rule  15  of  the  Immigration  Regulations  issued  by  the 
Bureau  of  Immigration,  August  26,  1903,  for  the  purpose 
of  carrying  out  the  objects  of  the  act  of  March  3,  1903, 
under  the  terms  of  which  rule  a  deposit  of  $2  each  has  been 
required  for  alien  passengers  arriving  at  the  port  of  San 
Francisco  on  the  steamers  of  such  company  from  Sydney, 
New  South  Wales,  and  way  ports,  who  sought  admission  into 
the  United  States  and  claimed  to  be  in  transit  through  the 
same.  You  ask  for  an  opinion  as  to  whether  such  a  deposit 
as  that  specified,  exacted  as  a  security  for  the  payment  of 
the  head  tax  in  case  the  alien  professing  to  be  merely  in 
transit  should  in  fact  fail  to  leave  the  eoimtry,  is  in  effect  a 
violation  of  that  portion  of  section  1  of  said  act  which  de- 
clares that  ''the  head  tax  herein  provided  for  shall  not  be 
levied  upon  aliens  in  transit  through  the  United  States.'^^ 

Rule  15  of  the  Immigration  Regulations  in  question  is  as 
follows: 

"No  alien  desiring  admission  at  a  port  of  the  United 
States  for  the  professed  purpose  of  proceeding  directly 
therefrom  to  foreign  territory  shall  be  permitted  to  land 
thereat  except  after  deposit  with  the  collector  of  customs 
at  said  port,  by  the  master  or  owner  of  the  vessel  on  which 
such  alien  is  brought,  of  the  amount  of  the  head  tax  ($2) 
prescribed  by  section  1  of  the  act  approved  March  3,  1903, 
said  amount  to  be  refunded  upon  proof  satisfactory  to  the 
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immigration  officer  in  charge  at  the  port  of  arrival  that 
said  alien  has  passed  by  direct  and  continuous  journey 
through  and  out  of  the  United  States." 

The  "act  to  regulate  the  immigration  of  aliens  into  the 
United  States,"  passed  March  3,  1903  (32  Stat.,  1213), 
imposes  a  duty  of  $2  for  each  passenger  not  a  citizen  of  the 
United  States,  or  the  Dominion  of  Canada,  Cuba,  or  Mexico, 
who  shall  come  by  any  vessel  from  a  foreign  port  to  anj^ 
port  within  the  United  States,  to  be  paid  to  the  collector 
of  customs  of  the  port  to  which  such  alien  passenger  shall 
come,  by  the  master,  agent,  owner,  or  consignee  of  the  ves- 
sel, and  then  specifies:  "The  head  tax  herein  provided  for 
shall  not  be  levied  upon  aliens  in  tmni*it  through  the  United 
States^  nor  upon  aliens  who  have  once  been  admitted  into 
the  United  States  and  have  paid  the  head  tax  who  later 
shall  go  in  transit  fi'om  one  part  of  the  United  States  to 
another  through  foreign  contiguous  territor3\" 

Section  22  of  the  same  act  charges  the  Commissioner- 
General  of  Immigration  with  the  administration  of  all  laws 
relating  to  the  immigration  of  aliens,  gives  him  control, 
direction,  and  supervision  of  all  officers,  clerks,  and  employ- 
ees appointed  thereunder,  and  directs  that  he  shall  establish 
such  rules  and  regulations,  prescribe  such  forms  of  bonds, 
reports,  entries,  and  other  papers,  and  "shall  issue  from 
time  to  time  such  instructions,  not  inconsistant  with  law,  as 
he  shall  deem  best  calculated  for  (tarrying  out  the  provisions 
of  the  act  and  for  protecting  the  United  States  and  aliens 
migrating  thereto  from  fraud  and  loss." 

It  was  the  manifest  purpose  of  the  Congress  that  a  duty 
of  $2  each  should  be  collected  for  all  admissible  passengers 
not  citizens  of  the  United  States,  Canada,  Cuba,  or  Mexico, 
landed  in  the  United  States  from  vessels  from  any  foreign 
port,  except  ^'alien,s  in  transit  tfaynigh  the  United  States^-^ 
and  the  other  class  described  in  the  quotation  above  set  out. 
The  necessary  details  for  the  enforcement  and  collection  of 
the  duty  imposed  were  left  to  be  determined  by  the  Com- 
missioner-General of  Immigration  under  the  direction  of 
his  superior  in  the  Department,  and  the  rules  and  regula- 
tions therefor  made  by  him,  so  far  as  not  in  conflict  with 
the  law,  are  accordingly  obligatory. 
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I  am  unable  to  see  that  the  requirements  of  the  above- 
quoted  rule  15  of  the  Immigration  Regulations,  when  rea- 
sonably construed,  are  in  such  conflict  with  any  law  passed 
by  Congress  as  to  render  it  invalid.  To  permit  every  pas- 
senger claiming  to  be  in  transit  through  the  United  States 
to  land,  without  restriction,  would  almost  certainly  result 
in  extensive  frauds  and  defeat  the  purposes  of  the  act. 
Obviously  it  would  be  impossible  for  the  Government  to 
keep  track  of  a  large  number  of  aliens  after  they  had  onc« 
landed  without  restriction  or  condition,  and  to  enforce  there- 
after the  collection  of  the  head  tax  on  those  of  them  who  had 
fraudulently,  ignorantly,  or  otherwise  improperly  claimed 
exemption;  and,  in  the  absence  of  some  such  requirement 
as  that  contained  in  rule  16,  the  protection  of  the  United 
States  from  *'  f  mud  and  loss ""  would  be  practically  impossible. 

I  have  the  honor,  therefore,  to  advise  you  that,  in  my 
opinion,  the  protest  of  the  Oceanic  Steamship  Company,  in 
so  far  as  it  is  based  on  the  supposed  invalidity  of  rule  15,  is 
not  well  founded,  and  that  you  may  continue  to  enforce  a 
reasonable  obedience  to  the  requirements  of  said  rule.  Your 
officers  must  not,  of  course,  apply  the  rule  with  such  strict- 
ness or  harshness  as  to  render  refunding  of  the  sums  paid 
thereunder,  in  proper  cases,  impossible  or  unreasonably 
difficult  of  attainment. 
Respectfully, 

HENRY  M.  HOYT, 

Acting  Attorn^- General, 

The  Secretary  of  Commerce  and  Labor. 


UNLAWFUL  OCCUPATION  OF  PUBLIC  GROUNDS  IN  THE 
DISTRICT  OF  COLUMBIA. 

Section  1818,  Revised  Statutes,  which  directs  the  Secretary  of  the 
Interior  to  prevent  the  unlawful  occupation  of  "the  public  streets, 
avenues,  squares,  or  reservations  in  the  city  of  Washington,"  is  still 
in  force  and  has  not  been  modified  by  subsequent  legislation,  includ- 
ing that  portion  of  the  act  of  April  28,  1902  (82  Stat.,  152),  amenda- 
tory of  section  1797,  Revised  Statutes,  which  imposes  a  similar  duty 
on  the  Chief  of  Engineers  in  regard  to  **the  public  buildings  and 
grounds  in  the  District  of  Columbia. '  * 
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Repeals  by  implication  are  not  favored,  and  when  two  statutes  itover  in 
whole  or  in  part  the  same  matter,  and  are  not  absolutely  irreconcilable, 
effect  should  be  given,  if  possible,  to  both.  ( X].  S.  v.  Greathouge,  166 
U.S.,  605.) 

Department  of  Justice, 

Jamia?^  88,  1904. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  23d  instant  in  which  you  ask  my  opinion  as  to 
whether  section  1818  of  the  Revised  Statutes,  which  charges 
you  with  certain  duties,  is  still  in  force  in  its  entirety,  or 
whether  "it  has  been  modified  by  legislation  enacted  subse- 
quent to  the  revision  of  the  statutes  in  1874." 
Section  1818  reads  as  follows: 

"Sec.  1818.  The  Secretary  of  the  Interior  is  directed  to 
prevent  the  improper  appropriation  or  occupation  of  any  of 
the  public  streets,  avenues,  squares,  or  reservations  in  the 
city  of  Washington,  belonging  to  the  United  States,  and  to 
reclaim  the  vsame  if  unlawfully  appropriated;  and  particu- 
larly to  prevent  the  erection  of  any  permanent  building 
upon  any  property  reserved  to  or  for  the  use  of  the  United 
States,  unless  plainly  authorized  by  act  of  Congress,  and  to 
report  to  Congress  at  the  commencement  of  each  session 
his  proceedings  in  the  premises,  together  with  a  full  state- 
ment of  all  such  property,  and  how,  and  by  what  authority, 
the  same  is  occupied  or  claimed.  Nothing  herein  contained 
shall  be  construed  to  interfere  with  the  temporary  and 
proper  occupation  of  any  portion  of  such  property,  by  law- 
ful authority,  for  the  legitimate  purposes  of  the  United 
States." 

The  only  subsequent  legislation  you  refer  to,  or  that  I 
know  of,  that  might  possibly  have  the  effect  of  modifying 
section  1818,  is  the  following  addition,  by  way  of  amend- 
ment, to  section  1797  of  the  Revised  Statutes: 
"and  when  it  shall  be  made  to  appear  to  the  said  Chief  of 
Engineers,  or  to  the  oflBcer  under  his  direction  having  imme- 
diate charge  of  said  public  buildings  and  grounds,  that  any 
person  or  persons  is  in  unlawful  occupation  of  any  portion 
of  said  public  lands  in  the  District  of  Columbia,  it  shall  be 
the  duty  of  said  officer  in  charge  thereof  to  notify  the  mar- 
shal of  the  District  of  Columbia  in  writing  of  such  unlawful 
occupation,  and  the  said  marshal  shall  thereupon  cause  the 
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said  trespasser  or  trespassers  to  be  ejected  from  said  lands, 
and  shall  restore  possession  of  the  same  to  the  officer  charged 
by  law  with  the  custody  thereof."  (Act  of  April  28,  1902; 
32  Stat,  152.) 

Section  1797  of  the  Revised  Statutes,  to  which  the  above 
is  an  amendment,  reads  as  follows: 

"  Sec.  1797.  The  Chief  of  Engineers  shall  have  charge 
of  the  public  buildings  and  grounds  in  the  District  of  Co- 
lumbia, under  such  regulations  as  may  be  prescribed  by  the 
President,  through  the  War  Department,  ex^pt  those  build- 
ings Wild  grounds  which  are  othenoise  provided  for  by  law, " 

The  question  presented,  therefore,  is,  whether  the  above- . 
quoted  addition  or  amendment  to  section  1797  of  the  Re- 
vised Statutes  repeals  by  implication  any  part  of  section 
1818  of  the  Revised  Statutes,  there  having  been  no  express 
repeal  of  that  section  or  any  part  of  it. 

There  is  a  general  rule  relating  to  implied  repeals,  which 
can  not  be  better  stated  than  in  the  following  language  of 
the  Supreme  Court: 

((*  *  *  Repeals  by  implication  are  not  favored,  and 
when  two  statutes  cover  in  whole  or  in  part  the  same  mat- 
ter, and  are  not  absolutely  irreconcilahle^  etfec^t  should  be 
given,  if  possible,  to  both  of  them."  {U,  S.  v.  Greathoxtse^ 
166  U.  S.,  605.) 

Now,  it  is  quite  plain  that  Congress  may  invest  two  dif- 
ferent Federal  officers  with  concurrent  jurisdiction  over  the 
same  subject;  or,  to  come  nearer  to  the  case  in  hand.  Con- 
gress may,  by  an  earlier  and  a  later  statute,  charge  two 
different  officers  with  the  performance  of  duties  of  identic- 
ally the  same  description,  and  unless  the  later  statute  pre- 
scribes the  only  rules  which  shall  govern  the  performance 
of  the  duties,  it  can  not  be  said  that  the  two  statutes  are 
repugnant  or  irreconcilable.  Wherefore  it  follows  that, 
even  assuming  that  section  1818  and  the  subsequent  legisla- 
tion referred  to  cover  in  whole  or  in  part  the  same  ground, 
there  is  yet  no  necessary  repugnancy  between  the  two  pro- 
visions that  would  prevent  effect  from  being  given  to  both 
of  them;  because  either  the  Secretary  of  the  Interior  or  the 
Chief  of  Engineers,  or  both  in  conjunction,  as  might  be 
determined  b\'  a  previous  understanding  between  them,  or 
13243— VOL  25—04 8 
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otherwise,  could,  in  a  given  case,  undertake  to  prevent  the 
unlawful  occupation  of  the  public  property  described  in  the 
statutes  in  question. 

In  this  view  of  the  case,  it  is  immaterial  to  inquire  whether 
the  two  enactments  really  do  overlap  to  any  extent.  It  is 
pertinent  to  point  out,  however,  that  the  duty  imposed  upon 
the  Secretary  of  the  Interior  by  section  1818  is  to  prevent  the 
unlawful  occupation  of  ''the  public  streets,  avenues,  squares, 
or  reservations  in  the  city  of  Washington,"  while  that 
imposed  upon  the  Chief  of  Engineers  and  the  Marshal  of  the 
District  of  Columbia  by  the  subsequent  legislation  is  to  pre- 
vent the  unlawful  occupation  of  "the  public  buildings  and 
grounds  in  the  District  of  Columbia  *  *  *  except  those 
huildiyigs  and  grounds  which  are  otherwise  jyrovided  for  hy 
law.^'*  It  might  be  argued  with  great  force,  I  think,  that 
the  respective  fields  of  action  thus  defined  do  not  cross  or 
impinge  upon  each  other,  but  are  separate  and  distinct. 

Your  letter  refers  to  sections  222  and  226  of  the  Revised 
Statutes  relating  to  the  District  of  Columbia  and  section 
1797  of  the  Revised  Statutes  of  the  United  States,  presum- 
ably as  having  some  bearing  on  the  point  in  issue.  The 
original  enactments  which  formed  the  basis  of  these  sec- 
tions in  the  revision  of  the  laws  all  antedated  the  enactment 
which  was  carried  into  the  Revised  Statutes  as  section  1818. 
Hence,  while  throwing  light  on  the  subject,  they  yet  have 
no  decisive  bearing  on  the  question  whether  section  1818 
has  been  modified  by  subsequent  legislation. 

M}^  conclusion  is  that  section  1818  of  the  Revised  Statutes 
has  not  been  modified  by  the  subsequent  legislation  referred 
to,  but  is  still  in  force  in  its  entirety. 
Respectfully, 

W.  A.  DAY, 
Acting  Att<ymey-GenefraL 

The  Secretaky  of  the  Interior. 
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CUSTOMS  LAW— DRAWBACK. 

The  prohibition  containcfd  in  paragraph  285  of  the  tariff  act  of  October 
1,  1890  (26  Stat.,  586),  prevents  the  allowance  of  drawback  under 
section  22  of  the  tariff  act  of  August  27,  1894  (28  Stat.,  551),  on  oil 
cake  produced  from  Unseed  imported  and  entered  for  consumption 
under  the  provisions  ot  the  former  act,  but  exported  after  the  act  of 
1894  went  into  effect 

Department  of  Justice, 

February  4,  1901^. 
Sir:  I  have  your  letter  of  February  3  wherein  you  advise 
me  that  you  have  received  a  letter  from  Mr.  John  L.  Van- 
diver,  of  Philadelphia,  Pa.,  requesting  an  allowance  of 
drawback  on  certain  oil  cake  produced  from  linseed  im- 
ported and  entered  for  consumption  under  the  provisions 
of  the  tariff  act  of  October  1,  1890,  but  exported  after  the 
act  of  August  27,  1894,  went  into  effect. 

You  ask  for  an  expression  of  my  opinion  as  to  whether 
the  prohibition  contained  in  paragraph  285  of  the  act  of 
October  1,  1890,  prevents  the  allowance  of  drawback  under 
the  provisions  of  section  22,  act  of  August  27,  1894,  on  the 
oil  cake  produced  from  the  seed  imported  and  entered  as 
specified  by  Mr.  Vandiver. 

Paragraph  285  of  the  tariff  act  of  1890  provides: 
"  Flaxseed  or  linseed,  poppy  seed  and  other  oil  seeds,  not 
specially  provided  for  in  this  act,  thirty  cents  per  bushel  of 
fifty-six  pounds;  but  no  drawback  shall  be  allowed  on  oil 
cake  made  from  imported  seed."    ' 
Paragraph  206  of  the  tariff  act  of  1894  provides: 
"Flaxseed  or  linseed,  poppy  seed,  and  other  oil  seeds,  not 
specially  provided  for  in  this  act,  twenty  cents  per  bushel  of 
fifty-six  pounds." 
Section  22  of  the  tariff  act  of  1894  is  as  follows: 
"That  where  imported  materials  on  which  duties  have 
been  paid  are  used  in  the  manufacture  of  articles  manu- 
factured or  produced  in  the  United  States,  there  shall  be 
allowed   on  the  exportation  of  such  articles  a  drawback 
equal  in  amount  to  the  duties  paid  on  the  materials  used, 
less  one  per  centum  of  such  duties:  Praridcd^  That  when 
the  articles  exported    are    made   in  part  from   domestic 
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materials  the  imported  materials,  or  the  parts  of  the  articles 
made  from  such  materials,  shall  so  appear  in  the  completed 
articles  that  the  quantity  or  measure  thereof  may  be  ascer- 
tained: And  provided  further^  That  the  drawback  on  any 
article  allowed  under  existing  law  shall  be  continued  at  the 
rate  herein  provided.  That  the  imported  materials  used  in 
the  manufacture  or  production  of  articles  entitled  to  draw- 
back of  customs  duties  when  exported  shall,  in  all  cases 
where  drawback  of  duties  paid  on  such  materials  is  claimed, 
be  identified,  the  quantity  of  such  materials  used  and  the 
amount  of  duties  paid  thereon  shall  be  ascertained,  the  facts 
of  the  manufacture  or  production  of  such  articles  in  the 
United  States  and  their  exportation  therefrom  shall  be 
determined,  and  the  drawback  due  thereon  shall  be  paid  to 
the  manufacturer,  producer,  or  exporter,  to  the  agent  of 
either  or  to  the  person  to  whom  such  manufacturer,  pro- 
ducer, exporter,  or  agent  shall  in  writing  order  such  di'aw- 
back  paid,  under  such  regulations  as  the  Secretary  of  the 
Treasury  shall  prescribe." 

From  the  foregoing  it  is  apparent  that  while  the  tariff  act 
of  1890  was  in  force  no  drawback  was  allowable  on  oil  cake 
made  from  imported  linseed;  and  to  support  the  present 
claim  it  would  be  necessary  to  decide  that  the  geneml  pro- 
visions contained  in  section  22  of  the  act  of  1894  created  a 
right  to  claim  a  drawback  in  respect  of  articles  imported 
before  its  passage  and  specifically  denied  by  the  law  then  in 
existence.  I  do  not  think  that  such  a  construction  would  be 
proper,  and  therefore  advise  you  to  deny  the  request  con- 
tained in  Mr.  Vandiver\s  letter. 

In  the  case  of  United  States  v.  Allen  (163  U.  S.,  499)  you 
will  find  a  discussion  of  the  construction  which  should  be 
placed  on  section  25  of  the  tariff  act  of  1890,  which  is  in  the 
same  language  as  section  22,  act  of  1894. 
Respectfully, 

J.  C.  McREYNOLDS, 
Acting  Attorney- General. 

The  Secretary  or  the  Treasury. 
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OFFICES  FOR  SHIPPING  COMMISSIONERS. 

The  duty  of  assigning  suitable  offices  and  roomH  in  public  buildings  for 
the  use  of  Unite<l  States  shipping  conimistiionerSy  imposed  uiM)n  th3 
Secretary  of  the  Treasury  by  the  act  of  March  3,  1897  (29  Stat.,  687), 
was  not  affecUnl  by  the  act  of  February  14,  1903  (32  Stat.,  825),  estab- 
lishing the  Department  of  Commerce  and  Labor. 

Department  of  Justice, 

February  29,  190^. 

Sir:  Your  letter  of  the  8th  instant  presents  the  question 
whether  United  States  shipping  commissioners  are  entitled 
to  offices  in  public  buildings,  under  the  act  of  March  8, 
1897  (29  Stat.,  687),  as  amended  by  the  act  of  Febi-uary  14, 
1903  (32  Stat,  825),  establishing  the  Department  of  Com- 
merce  and  Labor.  The  correspondence  inclosed  shows  that 
upon  an  application  by  the  shipping  commissioner  at  New- 
port News,  Va.,  for  the  assignment  of  space  in  the  Federal 
custom-house  and  post-office  building  in  process  of  erection 
there,  the  Secretary  of  the  Treasury  took  the  view  that  they 
are  not  so  entitled. 

The  act  of  March  3,  1897,  amended  section  4507  of  the 
Revised  Statutes  so  as  to  make  it  read  as  follows: 

'•The  Secretary  of  the  Treasuiy  shall  assign  in  public 
buildings  or  otherwise  procure  suitable  offices  and  rooms 
for  the  shipment  and  discharge  of  seamen,  to  be  known  as 
shipping  commissioners'  offices,  and  shall  procure  furniture, 
stationery,  printing  and  other  requisites  for  the  transaction 
of  the  business  of  such  offices." 

It  is  to  be  observed  that  under  the  original  section  ship- 
ping commissioners  were  required  to  lease,  rent,  or  procure 
suitable  premises  for  the  transaction  of  business  at  their 
own  expense. 

The  act  establishing  the  Department  of  Commerce  and 
Labor  provides  (sec.  3)  that  it  shall  be  the  province  and 
duty  of  that  Department  to  foster,  promote,  and  develop 
the  foreign  and  domestic  commerce,  the  mining,  manufac- 
turing, shipping,  and  fishery  industries,  the  labor  interests, 
and  the  transportation  facilities  of  the  United  States,  "  and 
to  this  end  it  shall  be  vested  with  jurisdiction  and  control 
of  the  departments,  bureaus,  offices,  and  branches  of  the 
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public  service  hereinafter  specified,  and  with  such  other 
powers  and  duties  as  may  be  prescribed  by  law."  The  same 
section  also  provides  that  "all  unexpended  appropriations, 
which  shall  be  available  at  the  time  when  this  act  takes 
effect,  in  relation  to  the  various  offices,  bureaus,  divisions, 
and  other  branches  of  the  public  service,  which  shall,  by 
this  act,  be  transferred  to  or  included  in  the  Department  of 
Commerce  and  Labor,  or  which  may  hereafter,  in  accord 
ance  with  the  provisions  of  this  act,  be  so  transferred,  shall 
become  available,  from  the  time  of  such  transfer,  for  expen- 
diture in  and  by  the  Department  of  Commerce  and  Labor 
and  shall  be  treated  the  same  as  though  said  branches  of  the 
public  service  had  been  directl}^  named  in  the  laws  making 
said  appropriations  as  parts  of  the  Department  of  Com- 
merce and  Labor,  under  the  direction  of  the  Secretary  of 
said  Department/' 

Section  4  of  the  act  provides  for  the  transfer  to  the  De- 
partment of  Commerce  and  Labor  of  certain  offices,  bureaus, 
divisions,  and  branches  of  the  public  service,  ''and  all  that 
pertains  to  the  same,"  then,  and  theretofore  under  the  juris- 
diction of  the  Treasury  Department.  Among  those  enumer- 
ated are  the  United  States  shipping  commissioners. 

The  act  further  provides  (sec.  10)  that  "  all  duties,  power, 
authority  and  jurisdiction,  whether  supervisory,  appellate 
or  otherwise,  now  conferred  upon  the  Secretary  of  the 
Treasury  by  acts  of  Congress  "  relating  to  certain  branches 
of  the  public  service,  including  shipping  commi^ioners, 
shall  be  and  are  thereby  "  transferred  to  and  imposed  and 
conferred  upon  the  Secretary  of  Commerce  and  Labor,"  and 
shall  not  thereafter  be  imposed  upon  or  exercised  by  the 
Secretary  of  the  Treasury.  All  acts  and  parts  of  a(».ts  incon- 
sistent with  this  act  are,  so  far  as  inconsistent,  declared  to 
be  repealed. 

The  purpose  of  this  act  is  perfectly  clear.  It  contem- 
plates the  absolute  transfer  of  the  branches  of  the  public 
service  mentioned  and  all  that  pertains  thereto,  including 
duties,  powers,  jurisdiction,  and  authority,  from  the  Treas- 
ury Department  and  its  head  to  the  Department  of  Com- 
merce and  Labor  and  its  head.  But  it  is  to  be  observed 
that  the  thing  contemplated  is  a  transfer  and  not  the  abol- 
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ishment  of  anj'  such  branch  or  the  extinguishment  of  any 
duty  or  power  in  regard  thereto. 

It  follows,  therefore,  that  whatever  the  effect  of  this  act 
upon  the  act  of  March  3,  1897,  it  should  not  be  construed 
as  extinguishing  the  duties  which  the  latter  act  imposes 
upon  the  Secretary  of  the  Treasury  in  regard  to  shipping 
commissioners.  Either  those  duties  were,  in  whole  or  in 
part,  transferred  to  the  Secretary  of  Commerce  and  Labor 
or  they  still  remain  with  the  Secretary  of  the  Treasury.  If 
they  or  any  of  them  were  transferred,  the  power  to  perform 
them,  and  the  means  for  their  performance,  were  also  trans- 
ferred. This  is  not  left  to  implication,  but  is  expressly  de- 
clared by  the  act.  All  unexpended  appropriations  in  rela- 
tion to  the  various  branches  transferred  to  the  Department 
of  Commerce  and  Labor  are  transferred  and  made  available 
for  its  use  under  the  direction  of  the  Secretary  of  Commerce 
and  Labor;  and  not  only  the  ''duties"  conferred  upon  th^ 
Secretary  of  the  Treasury  by  acts  of  Congress  relating  to 
the  branches  of  the  public  service  mentioned,  among  which 
are  included  the  shipping  commissioners,  but  the  ''power, 
authority,  and  jurisdiction"  so  conferred,  are  also  declared 
to  be  transferred. 

The  act  of  March  3,  1897,  makes  it  the  duty  of  the  Secre- 
tary of  the  Treasury  to  "assign  in  public  buildings  or 
otherwise  procure  suitable  oflSces  and  rooms  for  the  ship- 
ment and  discharge  of  seamen,  to  be  known  as  shipping 
commissioners'  offices,"  and  also  to  "procure  furniture, 
stationery,  printing,  and  other  requisites  for  the  transaction 
of  the  business  of  such  offices." 

The  language  of  the  act  of  February  14,  1903,  is  appar- 
ently broad  enough  to  operate  as  a  transfer  of  all  these 
duties  to  the  Secretary  of  Commerce  and  Labor.  But  it 
does  not  necessarily  follow  that  that  was  its  effect.  "  A 
thing  may  be  within  the  letter  of  a  statute  and  not  within 
its  meaning,  and  within  its  meaning,  though  not  within  its 
letter.  The  intention  of  the  lawmaker  is  the  law. "  {Smytlie 
v.  Fiske,  23  Wall.,  380;  Jones  v.  Guaranty  Co.,  101  U.  S., 
626;  Hawaii  v.  Mankichi,  190  U.  S.,  212.) 

Looking  at  the  situation  which  would  be  produced  b}^  the 
transfer  from  the  Secretary  of  the  Treasury  to  the  Secre- 
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tary  of  Commerce  and  Labor  of  the  duty  of  assigning  suit 
able  offices  and  rooms  in  public  buildings  for  tlie  use  of 
shipping  commissioners,  can  it  reasonably  be  said  that  Con- 
gress intended  any  such  result. 

The  act  of  July  1,  1898  (30  Stat.,  614),  provides: 

''That  all  court-houses,  custom-houses,  post-offices,  ap- 
praiser's stores,  barge  offices,  sub-treasuries,  and  other 
public  buildings  outside  of  the  District  of  Columbia  and  out- 
side of  military  reservations  which  have  been  heretofore 
purchased  or  erected,  or  are  at  present  in  course  of  construc- 
tion, or  which  may  hereafter  be  erected  or  purchased  out  of 
any  appropriation  under  the  control  of  the  Treasury  Depart- 
ment, together  with  the  site  or  sites  thereof,  are  hereby 
expressly  declared  to  be  under  the  exclusive  jurisdiction  and 
control  and  in  the  custody  of  the  Secretary  of  the  Treasury, 
who  shall  have  full  power  to  take  possession  of  and  assign 
and  reassign  rooms  therein  to  such  Federal  officials,  clerks, 
and  other  employees  as  in  his  judgment  and  discretion  should 
be  furnished  with  offices  or  rooms  therein."' 

If  the  duty  of  assigning  suitable  offices  and  rooms  in  pub- 
lic buildings  for  shipping  commissioners  was  transferred  to 
the  Secretary  of  Commerce  and  Labor  by  the  act  of  Febru- 
ary 14,  1903,  it  will  be  perceived  at  once  that  a  conflict  of 
authority  in  respect  to  the  use  of  those  buildings  will  be 
entailed,  and  the  policy  expressly  declared  h^  the  act  of 
July  1,  1898,  of  placing  those  buildings  under  the  exclusive 
jurisdiction  and  control  of  the  Secretary  of  the  Treasur}'^  in 
so  far  violated. 

We  have  only  the  general  language  of  the  act  establishing 
the  Department  of  Commerce  and  Labor  to  warrant  the  con- 
clusion that  this  unfortunate  result  was  produced.  But  the 
question  whether  a  particular  duty  which  in  some  way  per- 
tains to  a  branc^h  of  the  public  service  thereby  transferred 
to  that  Department  was  also  transferred,  must  necessarily 
be  determined  in  the  light  of  the  consideration  whether  the 
power  to  perform  suchdut}'  was  intended  to  be  transferred. 
If  a  transfer  of  the  power  would  create  a  conflict  or  duality 
of  authority  in  regard  to  a  subject  which  Congress  had 
expressly  declared  should  be  under  one  sole  and  exclusive 
jurisdiction,  it  clearly  could  not  have  l)een  intended,  and  the 
act  should  not  be  construed  to  have  that  effect. 
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It  may  be  doubted,  also,  whether  the  duty  in  question 
even  conies  within  the  letter  of  the  act  of  February  14, 1903. 
That  act,  it  will  be  observed,  transfers  to  the  Secretary  of 
Commerce  and  Labor  all  duties,  powers,  jurisdiction,  and 
authority  imposed  or  conferred  upon  the  Secretary  of  the 
Treasury  by  ''acts  of  Congress  relating  to  *  *  *  ship- 
ping commissioners."  But  while  the  act  of  March  3, 1897, 
unquestionably  relates  to  shipping  commissioners,  the  duty 
which  it  imposes  upon  the  Secretary  of  the  Treasury  to 
assign  suitable  ofiBces  and  rooms  for  their  use  in  public 
buildings  was  clearly  so  imposed,  not  because  of  his  juris- 
diction and  authority  over  those  commissioners,  but  because 
the  buildings  referred  to  were  under  his  control.  In  this 
respect,  therefore,  it  is  also,  and  primarily,  an  act  relating 
to  the  use  of  public  buildings.  A  similar  duty,  it  is  to  be 
observed,  was  imposed  upon  the  Secretary  of  the  Treasury, 
and  for  the  same  reason,  in  respect  of  pension  agencies, 
which  are  under  the  jurisdiction  of  the  Secretary  of  the 
Interior,  by  the  pension  appropriation  act  of  March  1,  1889 
(25  Stat.,  783).  That  act  provides  that  thereafter -^^  the 
Secretary  of  the  Treasury,  where  practicable,  shall  cause 
suitable  rooms  to  be  set  apart  in  the  public  buildings  under 
his  control  in  the  cities  where  pension  agencies  are  located, 
which  shall  be  acceptable  to  the  Secretary  of  the  Interior, 
for  the  use  and  occupancy  of  said  agencies  respectively." 

For  the  reasons  indicated,  I  am  of  opinion  that  the  duty  of 
assigning  suitable  offices  and  rooms  in  public  buildings  for 
the  use  of  shipping  commissioners  imposed  upon  the  Secre- 
tary of  the  Treasury  by  the  act  of  March  3,  1897,  was  not 
affected  by  the  act  establishing  the  Department  of  Com- 
merce and  Labor,  although  the  duty  to  ''otherwise  pro- 
cure" them,  in  the  event  it  was  not  practicable  to  do  so, 
may  have  been  transferred  to  the  Secretary  of  Commerce 
and  Labor.  The  two  things  are  clearly  separable,  and  the 
resulting  situation  is  simply  that  which  exists  in  the  case 
of  pension  agencies. 
Respectfully, 

HENRY  M.  HOYT, 

/Solicitor-  General, 

Approved: 

P.  C.  KNOX. 

The  Secretary  of  Commerce  and  Labor. 
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TITLES  OF  NAVAL  OFFICERS. 

The  titles  of  the  heafls  of  the  existing  staff  bureaus  of  the  Navy  are  pos- 
itively fixed  by  law  [Rev.  Stat.,  sec.  1471]  and  are  unchanged  by  the 
later  legislation  [Navy  Personnel  act  of  1899,  30  Stat,  1004]  which  con- 
fere  the  advanced  i^nk  and  pay  upon  all  bureau  chiefe  below  the  rank 
of  rear-admiral. 

Under  those  laws,  construed  in  connection  with  the  statutes  relating  to 
retirement  and  with  paat  usage  in  the  service,  the  designated  titles  of 
staff  bureau  chiefs  carry  over  from  the  active  to  the  retired  list. 

Respecting  bureaus  which,  though  aiding  in  central  administration, 
are  not  technically  of  the  staff,  and  respecting  line  or  staff  oflScere 
serving  as  chiefs  of  those  bureaus  or  retired  as  such;  and  respecting 
line  or  staff  officers  in  the  grade  or  having  the  rank  of  captain  and 
entitled  to  be  retired  (sec.  11,  Pereonnel  act)  "in  the  uext  higher 
grade,*'  i.  e.,  as  rear-admiral;  and  respecting  the  special  cases  of  the 
Judge-Advocate-General  and  the  secretary  to  the  Admiral — in  all  these 
cases  the  law  lays  down  no  explicit  rule  relative  to  titles,  and  hence 
in  those  situations  and  ofipects  the  subject  may  be  and  should  be  dis- 
posed of  by  Executive  order  or  navy  regulation  or  usage. 

Department  of  Justice, 

March  J,.,  190]^. 

Sir:  In  your  letter  of  January  4  you  ask  me  certain  ques- 
tions regarding  the  titles  by  which-  various  officers  of  the 
Navy  should  be  addressed.  Unless  the  numerous  laws  which 
have  established  the  offices  of  the  service,  or  subsequently 
affected  them— as,  for  instance,  by  conferring  advanced  rank 
and  pay — also  positively  affix  or  altogether  prohibit  the 
titles  claimed  or  suggested  in  the  respective  situations  which 
you  submit,  then  your  questions  are  subject  to  your  own 
administrative  settlement  and  are  not  in  reality  legal  ques- 
tions for  me  to  answer.  That  is  to  say,  the  only  proper 
inquiry  for  me  is  whether  and  how  far  a  rule  has  been  laid 
down  by  the  statutes  which  restrains  the  disposition  of  the 
subject  by  Executive  order  or  Department  regulation  and 
usage. 

The  point  which  I  have  in  mind  will  be  made  clear,  I 
think,  and  my  proper  function  in  the  case  indicated,  by  a 
brief  reference  to  the  two  laws  cited  by  you  which  are  most 
significant  and  relevant. 

Section  14:71,  Revised  Statutes,  provides  that — 

''  The  chiefs  of  the  Bureau  of  Medicine  and  Surgery,  Pro- 
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visions  and  Clothing,  Steam  Engineering,  and  Construction 
and  Repair  •  *  *  shall  have,  respectively,  the  title  of 
Surgeon-General,  Paymaster-General,  Engineer  in  Chief, 
and  Chief  Constructor." 

These  are  the  staff  bureaus  of  the  Navy  under  the  exist- 
ing organization  excepting  that  the  Engineer  Corps  (steam 
engineering)  has  now  been  transferred  to  the  line  by  the 
Personnel  act  of  1899.  That  law  (30  Stat,  1005)  contains 
the  following  provisions: 

u*  *  *  Provided^  That  when  the  office  of  chief  of 
bureau  is  filled  by  an  officer  below  the  rank  of  rear-admiral, 
said  officer  shall,  while  holding  said  office,  have  the  rank  of 
rear-admiral  and  receive  the  same  pay  and  allowance  as  are 
now  allowed  a  brigadier-general  in  the  Army;  *  *  *  And 
provided  farther.  That  all  sections  of  the  Revised  Statutes 
which,  in  defining  the  rank  of  officers  or  positions  in  the 
Navy,  contain  the  words  'the  relative  rank  of  are  hereby 
amended  so  as  to  read  'the  rank  of;  but  officers  whose 
rank  is  so  defined  shall  not  be  entitled,  in  virtue  of  their 
rank,  to  command  in  the  line  or  in  other  staff  corps. 
Neither  shall  this  act  be  construed  as  changing  the  titles  of 
officers  in  the  staff  corps  of  the  Navy." 

The  change  in  the  law  respecting  rank  and  relative  rank 
is  not  of  especial  significance  in  our  present  and  particular 
inquiry,  which  regards  titles  and  the  extent  to  which  they 
are  actually  prescribed  by  the  statutes.  Nor  is  it  necessary 
to  discuss  and  consider  the  distinctions  between  "rank," 
"grade,"  and  ''title,"  which  are  different  aspects  or  attri- 
butes of  office.  It  is  sufficient  to  say  that  these  terms  be- 
speak separate  relations  and  functions  of  the  thing  and  are 
not  to  be  confounded,  and  that  a  statute  which  confers  upon 
an  officer  the  rank  and  pay  of  another  grade  does  not  also 
necessarily  confer  the  title. 

I  think  it  is  clear,  therefore,  from  the  collocation  and  com- 
parison of  the  foregoing  laws — 

1.  That  the  titles  of  the  heads  of  the  existing  staff  bureaus 
are  positively  fixed  by  law  and  are  unchanged  by  the  later 
legislation  which  confers  the  advanced  .rank  and  pay  upon 
all  bureau  chiefs  below  the  rank  of  rear-admiral. 

2.  That  under  those  laws,  construed  in  connection  with 
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the  statutes  relating  to  retirement  and  with  past  usage  m 
the  service,  the  designated  titles  of  staflf  bureau  chiefs  carry 
over  from  the  active  to  the  retired  list. 

3.  That  respecting  bureaus  which,  though  aiding  in  cen- 
tral administration,  are  not  technically  of  the  staflf,  and 
respecting  line  or  staflf  oflicers  serving  as  chiefs  of  those 
bureaus  or  retired  as  such;  and  respecting  line  or  staflf  offi- 
cers in  the  grade  or  having  the  rank  of  captain  and  entitled 
to  be  retired  (sec.  11  of  the  Personnel  act)  "in  the  next 
higher  grade,"  i.  e.,  as  rear-admiral;  and  respecting  the  spe- 
cial cases  of  the  Judge- Advocate-General  and  the  secretary 
to  the  Admiral — in  all  these  cases  the  law  lays  down  no 
explicit  rule  relative  to  titles,  and  hence  in  those  situations 
and  aspects  the  subject  may  be  and  should  be  disposed  of 
by  Executive  order  or  Navy  regulation  and  usage,  paying 
due  regard  to  such  logical  inferences  or  necessary  eflfect 
respecting  staflf  titles  in  general  as  you  may  deem  to  be 
derivable  from  the  above  statutes. 

It  is  thus  manifest,  I  think,  that  1  have  answered  the 
single  legal  inquiry  necessarily  involved  in  your  questions, 
and  that  the  determination  of  the  various  detailed  problems 
which  are  not  controlled  by  this  answer  depends  on  usage 
or  propriety  and  is  to  be  remitted  to  your  administrative 
authority  and  discretion.  Jn  other  words,  the  law  defines 
and  restricts  the  titles  of  chiefs  of  staflf  bureaus,  and, 
conferring  on  bureau  chiefs  in  general  (below  the  rank  of 
rear-admiral)  the  rank  and  pay  of  that  grade,  declares  that 
staflf  titles  shall  not  be  aflfected.  Bej'^ond  these  rules  Execu- 
tive order,  regulation,  or  usage  have  full  scope  and  play  in 
the  cases  stated,  and  my  opinion  is  neither  relevant  nor 
proper. 


Very  respectfully, 


HENRY  M.  HOYT, 

Solicitor-  General, 


Approved: 

P.  C.  KNOX. 
The  Secretary  of  the  Navy. 
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CUSTOMS  LAW— DRAWBACK. 

Certain  brakes,  springs,  and  lighting  apparatus  were  imported  into  the 
United  States  for  the  purpose  of  being  used  as  parts  of  the  equipment 
of  certain  railroad  cars  to  be  manufactured  in  this  country  for  export. 
They  were  not  installed  in  the  cars,  but  were  present  for  inspection 
and  were  shipped  in  their  original  packages,  or  were  repacked  and 
shipped,  with  the  parts  of  the  cars  to  which  they  were  subsequently 
to  be  attached:  Held,  That  such  articles  were  not  used  "in  the  manu- 
facture of  articles  manufactured  or  produced  within  the  United 
States,"  within  the  meaning  of  section  30  of  the  act  of  July  24,  1897 
(30  Stat,  211);  and,  as  the  articles  were  removed  *'from  the  custody 
and  control  of  the  Government,"  they  are  within  the  inhibition  of 
sec^tion  3025,  Revised  Statutes,  and  are  not  now  entitled  to  drawback 
under  any  provision  of  law. 

Department  of  Justice, 

March  7,  190J^ 

Sir:  I  have  received  your  letter  of  January  25,  1904, 
wherein  you  advise  me  that  the  American  Car  and  Foundry 
Company  has  made  application  for  drawback  of  customs 
duties  paid  on  certain  imported  vacuum  brakes,  rubber 
springs,  and  Pintsch  light  apparatus,  and  ask  for  an  expres- 
sion of  my  opinion  concerning  its  right  thereto. 

The  applicant  entered  into  a  contract  with  the  New  Zea- 
land Government  to  build  for  it  a  number  of  railroad  cars 
and  to  supply  for  the  final  equipment  of  the  same  brakes, 
springs,  and  light  apparatus  of  the  kind  subsequently 
imported  and  on  account  of  which  it  now  claims  a  draw- 
back. Under  the  contract  it  was  necessary  to  set  up  the 
cars  for  inspection  in  this  country,  and  that  when  inspected 
there  should  be  present  with  them  all  necessary  brakes, 
springs,  and  parts  of  the  lighting  apparatus;  but  it  was  not 
required  that  any  of  said  things  should  be  installed  in  the 
cars  while  in  the  United  States,  and  they  were  not,  in  fact, 
so  placed  at  any  time  before  exportation.  After  having 
been  inspected  the  cars  were  taken  down  and  the  different 
parts  thereof,  along  with  the  imported  equipment  above 
specified,  properly  packed;  and  in  this  way  all  were  trans- 
ported abroad  on  shipboard. 

The  parts  of  the  Pintsch  light  apparatus  w^ere  taken  out 
of  the  packages  in  which  they  were  originally  imported. 
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segregated,  inspected,  and  then  repacked  with  the  parts  of 
the  cars  to  which  they  were  subsequently  to  be  attached  for 
for  use.  The  brakes  and  springs,  having  been  withdrawn 
from  customs  custody,  were  thereafter  sent  out  in  the  pack- 
ages in  which  they  were  originally  imported  as  a  part  of 
the  entire  consignment. 

Section  3025  of  the  Revis^  Statutes  provides: 

^^No  return  of  the  duties  shall  be  allowed  on  the  export^ 
of  any  merchandise  after  it  has  been  removed  from  the  cus- 
tody and  control  of  the  Government,  except  in  the  cases 
provided  in  sections  three  thousand  and  nineteen,  three 
thousand  and  twenty,  three  thousand  and  twenty -two,  and 
three  thousand  and  twenty-six." 

The  excepted  cases  do  not  affect  the  present  question. 

The  applicant  bases  its  claim  to  drawback  on  the  language 
of  the  act  of  July  24,  1897,  which  provides: 

^'That  where  imported  materiala  on  which  duties  have 
been  paid  are  used  in  the  manufacture  of  articles  manufac- 
tured or  produced  in  the  United  States,  there  shall  be 
allowed  on  the  exportation  of  such  articles  a  drawback 
equal  in  amount  to  the  duties  paid  on  the  materials  used,  less 
one  per  centum  of  such  articles." 

I  am  of  opinion  that  the  brakes,  springs,  and  Pintsch 
light  apparatus  imported  by  the  applicant  were  not,  in  any 
proper  sense  of  the  term,  used  "in  the  manufacture  of 
articles  manufactured  or  produced  within  the  United 
States,"  as  required  by  the  terms  of  the  act  of  1897.  And 
as  all  such  articles  were  removed  "  from  the  custody  and 
control  of  the  Government "  no  return  of  the  duties  paid 
thereon  can  now  be  allowed  under  any  provision  of  law. 

1  have  the  honor,  therefore,  to  advise  you  to  deny  the 
application. 

Bespectfully, 

P.  C.  KNOX. 

The  Secbetaky  of  the  Treasury 
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NAVY-YARD   EMPLOYEES— COMPENSATION   ON    HOLIDAYS. 

The  resolntions  of  January  6,  1885  (23  Stat,  516),  and  January  23,  1887 
(24  Stat,  644),  allowing  pay  to  per. diem  employees  **on  duty  in  the 
United  States,"  for  services  on  certain  legal  holidays,  do  not  extend 
to  the  Philippine  Islands. 

Department  of  Justice, 

March  8,  190^. 

Sir:  I  have  received  your  letter  of  the  2d  ultimo,  asking 
my  opinion  upon  the  question  whether  certain  foremen  and 
quartermen  employed  under  the  Bureau  of  Construction 
and  Repair  at  the  naval  station,  Cavite,  P.  I. ,  are  entitled 
to  receive  for  work  upon  Thanksgiving  Day,  1903,  the 
ordinary  rate  of  pay  for  working  days  and  in  addition  150 
per  cent  of  extra  pay. 

You  quote  the  act  of  Congress  of  July  16,  1862,  concern- 
ing the  hours  of  labor  and  rate  of  wages  of  employees  in 
the  navy-yards,  and  article  1600,  paragraph  5,  of  the  Navy 
Regulations,  edition  of  1900,  and  refer  to  other  statutes 
fixing  the  hours  of  labor  of  workmen  and  mechanics  and 
those  establishing  legal  holidays,  and  add: 

''*  This  Department  would  be  able  to  dispose  of  the  ques- 
tion raised  by  an  interpretation  or  amendment  of  the  regu- 
lations, if  deemed  necessary,  were  it  not  for  uncertainty  as 
to  the  bearing  thereupon  of  the  statutes  mentioned." 

This  question  might  have  been  submitted  to  the  Comp- 
troller of  the  Treasury,  but  in  view  of  the  importance  of 
determining  whether  or  not  such  statutes  apply  in  the 
Philippine  Islands,  I  shall  endeavor  to  answer  it. 

Your  question  is  based  upon  the  supposition  that  the 
resolutions  of  January  6,  1885  (23  Stat.,  516),  and  January 
23,  1887  (24  Stat.,  644),  giving  pay  to  per  diem  employees 
on  certain  legal  holidays,  may  be  applicable  in  the  Philip- 
pines, and  that  the  regulation  of  1900,  which  provides  that 
for  work  performed  on  Sundays  or  on  legal  holida3\s  the 
ordinary  rate  of  pay  with  60  per  cent  additional  shall  be 
allowed,  may  be  regarded  as  cumulative,  entitling  employees 
to  this  compensation  in  addition  to  that  given  by  Congress 
when  no  work  is  done  on  the  holiday. 
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In  my  opinion  the  resolutions  above  cited  do  not  extend 
to  the  Philippine  Islands,  and  in  their  absence,  as  you  sug- 
gest, the  regulation  is  easily  interpreted.  The  resolutions 
referred  to  provide  holidays  and  pay  for  employees  '^on 
duty  in  the  United  States;"  and  the  Philippine  Organic  act 
expressly  declares  that  section  1891,  Revised  Statutes, 
extending  the  laws  of  the  United  States  to  organized 
Territories,  shall  not  apply  to  the  Philippines. 
Respectfully, 

P.  C.  KNOX. 

The  Secretary  of  the  Navy. 


GUAM— NAVIGATION  LAWS  OF  THE  UNITED  STATES. 

Cargoes  may  be  transported  from  Saii  Francisco  to  Guam  in  British 
vessels  without  incurring  the  penalty  of  forfeiture  under  nection  4347, 
Revised  Statutes,  as  amended  by  the  acts  of  June  19,  1886  (24  Stat., 
79),  February  15,  1893  (27  Stat,  455),  and  February  17,  1898  (30 
Stat,  248). 

Congress  has  not  yet  extended  the  laws  of  the  United  States  relating  to 
entry,  clearance,  and  manifests  of  steamships,  and  other  similar  laws 
to  Guam. 

Department  of  Justice, 

March  10,  1901^. 

Sir:  1  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  2d  ultimo,  requesting  my  opinion  upon  the 
question  whether  a  "cargo  can  be  transported  from  San 
Francisco  to  Guam  in  a  British  bottom  without  incurring 
the  penalty  of  forfeiture  under  section  4847  of  the  Revised 
Statutes  as  amended  by  the  acts  of  June  19,  1886  (24  Stat., 
79),  February  15,  J 893  (27  Stat.,  455),  and  February  17, 
1898(30  Stat.,  248).'" 

That  section  provides  as  follows: 

"No  merchandise  shall  be  transported  by  water  under 
penalty  of  forfeiture  thereof  from  one  port  of  the  United 
States  to  another  port  of  tlie  United  States,  *  *  *  in 
any  other  vessel  than  a  vessel  of  the  United  States,  etc.'" 

This  section  has  never  been  expressly  extended  to  trade 
with  Guam,  and  the  question  is  whether  it  applies,  never- 
theless, to  such  trade.     Unless  itver^'^  clearly  embraces  such 
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trade  I  think  we  should  lean  against  the  construction  which 
would  make  it  apply. 

Guam  is  an  unorganized  territory  of  small  extent,  con- 
cerning which  Congress  has  abstained  from  legislating  almost 
wholly;  and  I  do  not  think,  in  view  of  this  inac^tion  of  the 
legislative  body,  that  we  should  search  among  old  statutes 
for  fragments  of  law  which  we  can,  by  construction,  apply 
to  the  island.  Congress  will  doubtless,  at  the  proper  time, 
take  up  the  subject  and  legislate  for  Guam,  either  by  special 
laws  titted  to  ite  situation  and  condition,  or  by  extending  to 
it,  as  it  did  in  the  case  of  Alaska,  Porto  Rico,  and  Hawaii, 
the  general  laws  of  the  United  States  not  locally  inapplicable. 

The  section  quoted  concerns  merchandise  transported — 
originally  the  word  'Mmported" — from  one  port  of  the 
United  States  to  another  port  of  the  United  States,  and 
provides  a  severe  penalty.  As  to  the  meaning  of  the  words 
"port  of  the  United  States,"  it  might  possibly  be  said  that 
any  port  belonging  to  the  United  States  is  a  port  of  the 
United  States;  but  the  latest  amendment  of  the  section, 
approved  February  17,  1898,  contains  the  following: 

"  But  this  section  shall  not  be  construed  to  prohibit  the 
sailing  of  any  foreign  vessel  from  one  to  another  port  of 
the  United  States:  Provided^  That  no  merchandise  other 
than  that  imported  in  such  ve^jsel  from  some  foreign  port 
which  shall  not  have  been  unladen  shall  be  carried  from  one 
port  or  place  in  the  United  States  to  another." 

This  amending  law  repeats  the  whole  section  and,  upon 
the  face  of  it,  we  find  an  indication  that  Congress  used  the 
words  '^port  of  the  United  States"  to  signify  a  port  "in  the 
United  States."  Again,  Congress  has  considered  the  question 
of  the  extension  of  this  section  to  the  Philippines,  and  by 
act  of  March  8,  1902,  expressly  declared  that  it  should  not 
apply  "  until  July  1,  1904."  The  Philippines  at  that  time 
received  much  more  attention  from  Congress  and  were  in  a 
far  more  highly  organized  state  than  Guam,  yet  tonnage 
taxes  on  vessels  from  their  ports  were  to  be  collected  as 
upon  vessels  from  foreign  countries,  and  afterwards  (in  the 
Organic  act)  it  was  declared  that  the  section  of  the  Revised 
Statutes  (sec.  1891)  which  carries  the  applicable  laws  to  all 
organized  Territories  was  not  to  apply  to  the  Philippines, 
18243— VOL  25—04 9 
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In  viewof  the  geographical  situation  of  Guam  and  its  former 
governmental  connections  with  the  Philippines,  this  is  some 
indication  that  such  laws  as  the  one  in  question  are  not 
expected  or  intended  by  Congress  to  apply  to  Guam. 

Further,  the  Organic  act  of  the  Philippines  provides 
(sec.  84): 

"That the  laws  relating  to  entry,  clearance,  and  manifests 
of  steamships  and  other  vessels  arriving  from  or  going  to 
foreign  ports  shall  apply  to  voyages  each  way  between  the 
Philippine  Islands  and  the  United  States  and  the possessirms 
thet'eof  and  all  laws  relating  to  the  collection  and  protection 
of  customs  duties  not  inconsistent  with  the  act  of  Congress 
of  March  8,  1902,  'temporarily  to  provide  revenue  for  the 
Philippine  Islands,'  shall  apply  in  the  case  of  vessels  and 
goods  arriving  from  said  islands  in  the  United  States  and 
its  aforesaid  posstmums, 

"The  laws  relating  to  seamen  on  foreign  voyages  shall 
apply  to  seamen  on  vessels  going  from  the  United  States 
aTid  its  possessions  aforesaid  to  said  islands.     *     *     * 

"The  provisions  of  chapters  6  and  7,  title  48,  Revised 
Statutes,  so  far  as  now  in  force,  and  any  amendments  thereof, 
shall  apply  to  vessels  making  voyages  either  way  between 
ports  of  the  United  States  (n*  its  aforesaid  2>ossessions.  and 
ports  in  said  islands;  and  the  provisions  of  law  relating  to 
the  public  health  and  quarantine  shall  apply  in  the  case  of 
all  vessels  entering  a  port  of  the  United  States  o?'  it^  afore- 
said possessions  from  said  islands.     *     *     * 

"Section  3005,  Revised  Statutes,  as  amended,  and  other 
existing  laws  concerning  the  transit  of  merchandise  through 
the  United  States,  shall  apply  to  merchandise  arriving  at 
any  port  of  the  United  States  destined  for  any  of  its  insid<ir 
and  continental  jyossessions^  or  destined  from  any  of  them 
to  foreign  countries. 

"Nothing  in  this  act  shall  be  held  to  repeal  or  alter  any 
part  of  the  act  of  March  8,  1902,  aforesaid,  w  to  apply  to 
Ouam^  Tutulla^  or  Manua^  etc.  (32  Stat.,  711)." 

In  saying  that  the  act  concerning  the  Philippines  should 
not  apply  to  Guam,  Tutuila,  or  Manua,  Congress  could  not 
have  undei-stood  that  it  would  apply  but  for  such  language, 
because  all  or  any  of  them  were  ports  of  the  Philippine 
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Islands,  and  it  seenis  to  be  clear  that  this  language  of  exclu- 
sion was  used  to  prevent  the  provisions  of  the  Philippine 
act  concerning  voyages  between  the  Philippine  Islands  or 
the  United  States  and  i\x^  possessions  of  the  Vnxte^A.  States 
from  applying  to  Guam,  Tutuila  and  Manua  as  among  such 
possessions. 

Congress  was  not  ready  to  extend  the  laws  relating  to 
entry,  clearance,  and  manifests  of  steamships,  and  other 
similar  laws  to  those  small  possessions,  but  reserved  the 
extension  of  such  laws  for  future  consideration. 

For  these  reasons  I  am  of  opinion  that  the  highly  penal 
statute  in  question  would  not  give  rise  to  a  forfeiture  in  the 
case  of  a  British  vessel  going  from  San  Fi-ancisco  to  Guam, 
at  which  place  Congress  has  made  no  provision  for  adjudi- 
cating upon  and  enforcing  such  forfeiture. 

Guam  has  been  left  by  Congress  in  an  anomalous  situation, 
but  it  is  not  for  the  Executive  to  supply  by  interpretation 
and  construction  any  legislative  requirements. 
Respectfully, 

P.. C.KNOX. 

The  Secretary  of  Commerce  and  Labor. 


HEAD  TAX— CITIZENS  OF  THE  PHILIPPINE  ISLANDS. 

Citizens  of  the  Philippine  Islands  coming  to  the  United  States  from 
foreign  ports  are  not  required  to  pay  the  head  tax  prescribed  by 
section  1  of  the  act  of  March  3,  1903  (32  Stat,  1213). 

Department  of  Justice, 

March  15,  1901^. 

Sir:  I  have  received  your  request  for  an  opinion  of  the 
10th  instant,  in  which  you  say: 

"This  Department  is  in  receipt  of  the  protest  of  the 
Pacific  Mail  Steamship  Company  against  the  imposition  of  a 
head  tax,  under  the  act  of  March  3,  1903,  upon  certain  citi- 
zens of  the  Philippine  Islands  who  arrived  in  this  country 
from  Hongkong  on  said  company's  steamships  in  Novem- 
ber, 1903,  and  January,  1904. 

"  Section  1  of  the  act  of  March  3,  1903,  provides  '  that 
there  shall  be  levied,  collected  and  paid  a  duty  of  two  dol- 
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lars  for  each  and  every  passenger  not  a  citizen  of  the  United 
States  *  *  *  who  shall  come  *  *  *  from  any  for- 
eign port  to  any  port  within  the  United  States    *     *     *.' 

''The  steamship  company  bases  its  request  for  the  refund 
of  the  head  money  upon  the  decision  of  the  United  States 
Supreme  Court  in  the  case  of  Gonzales  v.  Williams  (192 
U.  S.,  1)  in  which  it  was  held  that  a  citizen  of  Porto  Rico 
is  not  an  'alien'  within  the  meaning  of  the  tenn  as  iised  in 
the  act  of  March  3,  1891. 

"It  is  to  be  noted,  however,  that  the  court  in  the  Gon- 
zales decision  avoided  a  determination  of  the  question  as  to 
whether  or  not  citizens  of  Porto  Rico  are  citizens  of  the 
United  States,  and  it  is  further  to  be  noted  that  the  expres- 
sion '  not  a  citizen  of  the  United  States,'  which  appears  in 
the  present  immigration  law,  did  not  occur  in  the  act  of 
March  3,  1891,  the  statute  construed  in  the  Gonzales  case. 
None  of  the  provisions  of  that  act  related  to  head  tax.  The 
original  head-tax  act  (August  3, 18S2),  which  is  substantially 
the  same  as  section  1  of  the  present  immigration  act  (March 
3,  1903),  impo^^ed  a  head  tax  upon  persons  '  not  citizens  of 
the  United  States.'  This  Department  has  heretofore  uni- 
formly collected  such  tax  from  all  persons  not  citizens  of 
the  United  States,  other  than  those  w^ho  are  speciticall}^ 
excepted. 

"In  view  of  the  contention  of  the  steamship  company 
that  the  head-tax  provisions  apply  only  to  'aliens,'  and  its 
reliance  upon  the  Gonzales  case,  in  which  that  word,  as  used 
in  the  act  of  1891,  was  defined,  your  opinion  is  requested  as 
to  whether  head  tax  is  collectible  under  section  1  of  the  act 
of  March  3,  1903,  from  citizens  of  the  Philippine  Islands 
coming  to  the  United  States  from  foreign  ports." 

In  answer  to  your  question,  I  have  to  sa}': 

Section  33  of  the  immigration  act  of  March  3,  1903  (32 
Stat.,  1221),  provides— 

"That  for  the  purposes  of  this  act  the  words  'United 
States'  as  used  in  the  title  as  well  as  in  the  various  sections 
of  this  act  shall  be  construed  to  mean  the  United  States  and 
any  waters,  territory  or  other  place  now  subject  to  the  juris- 
diction thereof." 

This  section  seems  to  answer  your  question. 
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The  head  tax  is  collectible  at  ^'any  port  of  the  United 
States,"  and  this,  by  virtue  of  section  33,  includes  a  port  of 
the  Philippines.  Perhaps,  also,  it  may  likewise  be  argued 
that  a  citizen  of  the  Philippines  is  a  "  citizen  of  the  United 
States,"  within  the  meaning  of  the  latter  phrase  in  section 
1.  However  this  may  be,  we  must  give  a  reasonable  inter- 
pretation to  the  laws,  sometimes  at  variance  with  their  lan- 
guage, and  it  seems  incongruous  to  place  the  Philippines 
within  the  United  States  for  the  puiposes  of  the  act  and  the 
Filipinos  among  the  taxed  outsiders. 

Your  question  is  accordingly  answered  in  the  negative. 
Respectfully, 

P.  C.  KNOX. 

The  Secretary  of  Commerce  and  Labor. 


MONEY    EXCHANGE    PRIVILEGE    AT    ELLIS    ISLAND- 
CONSTRUCTION  OF  CONTRACT. 

A  stipulation  in  a  contract  between  the  Government  and  a  certain  firm 
granting  to  the  latter  the  money  exchange  privilege  at  the  Ellis  Island 
immigrant  station,  New  York  Harbor,  which  provides  that  the  con- 
tractors shall  "cash  all  checks  and  drafts  drawn  on  banks  and  bank- 
ing houses  in  the  city  of  New  York  of  well-known  standing"  pre- 
sented by  aliens  arriving  at  that  station,  can  not  be  construed  to  refer 
to  domestic  drafts  only. 

The  understanding  between  the  officers  of  the  Government  and  the  con- 
tractors prior  to  the  making  of  the  contract  that  drafts  drawn  upon  a 
certain  individual  need  not  be  cashed,  was  equivalent  to  an  agreement 
that  his  establishment  was  not  of  the  standing  referred  to  in  the 
stipulation. 

Department  of  Justice, 

March  24,  1904. 
Sir:  Your  letter  of  the  21st  instant,  in  relation  to  the 
construction  of  the  contract  of  Messrs.  Post  &  Flagg  for  the 
money  exchange  privilege  at  Ellis  Island  immigrant  station, 
New  York  Harbor,  presents  the  following  case: 

"Acting  under  the  authority  of  the  Department,  the  com- 
missioner of  inmiigration  at  the  port  of  New  York  adver- 
tised for  bids  for  the  exclusive  privilege  of  exchanging 
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at  Ellis  Island.  I  may  supplement  your  statement  of  the 
case  by  saying  that  it  also  appears  from  the  memorandum 
of  the  Commissioner  General  of  Immigration  which  accom- 
panies your  letter,  that  Conti  drafts  were  the  only  foreign 
drafts  then  being  cashed  for  immigrants.  But  it  would  be 
going  very  far  to  say  that,  in  view  of  the  understanding 
with  regard  to  Conti  drafts,  the  stipulation  that  Post  & 
Flagg  would  cash  ''all  cheques  and  drafts"  was  intended  to 
relate  only  to  domestic  drafts,  and  should  be  so  construed. 
The  stipulation  refers  to  commercial  paper  brought  by 
immigrants^  who  are  more  likely  to  have  foreign  than 
domestic  paper  in  their  possession.  In  view  of  this  fact,  it 
is  but  reasonable  to  suppose  that  both  parties  understood 
that  the  stipulation  was  int<?nded  to  cover  foreign  drafts. 
That  it  was  so  understood  by  Post  &  Flagg  is  shown  by  the 
fact  that  they  were  careful,  before  making  the  contract,  to 
obtain  the  assurance  that  the  drafts  of  the  Bank  of  Naples 
upon  Conti  were  not  covered  by  it.  And  although  the  only 
foreign  drafts  then  being  cashed  for  immigrants  at  Ellis 
Island  were  those  drawn  upon  Conti,  whom  the  Govern- 
nxent  had  determined  to  exclude,  still  there  was  a  possibility 
that  other  foreign  drafts  might  be  brought  by  immigrants, 
and  this  contingency  it  was  evidently  the  purpose  of  the 
stipulation  to  meet. 

But  there  is  a  ground  upon  which  the  intention  of  the 
parties  with  regard  to  Conti  drafts  may  be  carried  out,  with- 
out distorting  the  language  of  the  contract.  The  stipula- 
tion, it  will  be  observed,  is  only  to  cash  checks  and  drafts 
drawn  on  ''banks  or  banking  houses  in  the  city  of  New 
York  of  well-known  standing."  It  does  not  appear  from 
the  statement  of  facts  that  Conti  conducted  a  bank  or  bank- 
ing house;  but  supposing  he  did,  the  understanding  between 
the  parties  that  Conti  drafts  need  not  be  cashed  was  equiva- 
lent to  an  agreement  that  his  establishment  was  not  of  the 
standing  referred  to  in  the  stipulation.  The  fact  that  Conti 
was  to  be  excluded  from  the  island  might  of  itself  have 
been  sufficient  to  take  paper  drawn  upon  him  out  of  the 
stipulation,  since  it  would  naturally  affect  his  standing  as 
a  banker. 

1  am  of  the  opinion,  therefore,  that  the  language  of  the 
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contract  will  not  permit,  nor  do  the  necessities  of  the  case 
require,  that  the  stipulation  in  question  be  construed  to  refer 
only  to  domestic  drafts. 
Respectfully, 

P.  C.  KNOX. 
The  Secretary  op  Commerce  and  Labor. 


STATUS  OF  THE  CHINESE  EXCLUSION  LAWS. 

The  expiration  of  tiie  treaty  of  December  8,  1894,  with  China  will  in  no 
way  affect  the  validity  of  the  laws  now  in  force  relating  to  Chinese 
immifsrration. 

The  act  of  April  29,  1902  (32  Stat.,  176),  reenacting,  extending,  and  con- 
tinuing in  force  for  a  period  of  ten  years  all  laws  relating  to  the 
exclusion  of  Chinese  not  inconsistent  with  treaty  obligations,  must  be 
construed  with  reference  to  treaty  obligations  existing  between  the 
United  States  and  China  at  that  time,  and  not  with  reference  to  treaty 
obligations  which  may  exist  at  a  future  time.  So  construed,  only 
such  laws  as  were  in  conflict  with  treaty  obligations  at  the  time  of  ita 
passage,  were  not  reenacted  or  extended. 

The  treaty  with  China  of  1868,  as  amended  by  the  treaty  of  1880,  was  in 
part  suspended  by  the  terms  of  the  treaty  of  1894  for  a  perio<l  of  ten 
years,  at  the  end  of  which  time  (China  having  given  notice  of  its  final 
termination),  the  treaty  obligations  between  the  United  States  and 
that  Empire  will  be  the  same  as  they  were  immediately  l)efore  the 
taking  effect  of  that  treaty. 

Only  such  obligations  as  arose  out  of  the  treaties  with  C/hina  were 
referred  to  by  the  language  used  in  the  act  of  Ai)ril  29,  1902. 

Department  of  Justice, 

A2)ril  16,  lOOIf., 

Sir:  I  have  the  honor  to  comply  with  your  recjuest  for 
an  expression  of  my  views  upon  the  status  of  what  are 
known  as  the  Chinese  exclusion  laws,  with  especial  refer- 
ence to  the  effect  of  the  act  of  Congress  approved  April  29, 
1902  (32  Stat.,  176),  providing  for  the  extension  of  such 
laws  then  in  force  and  the  foimal  notice  heretofore  given 
by  the  Government  of  China  of  the  final  termination  of  the 
treaty  of  1894  on  the  8th  of  December  next. 

The  treaty  of  1868  (16  Stat.,  789)  with  China  (articles  5 
and  6)  recognized  the  inherent  and  inalienable  right  of  man 
to  change  his  home  and  allegiance  for  the  purposes  of  curi- 
osity, trade,  or  permanent  residence,  and  specifically  pro- 
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vided  that  "Chinese  subjects  visiting  or  residing  in  the 
United  States  shall  enjoy  the  same  privileges,  immunities, 
and  exceptions  in  respect  to  travel  or  residence  as  may 
there  be  enjoyed  by  the  citizens  or  subjects  of  the  most 
favored  nation." 

The  treaty  of  November  17,  1880  (22  Stat,  826),  with 
China  provides  (article  1)  that  the  Government  of  the  United 
States  may  regulate,  limit,  or  suspend  the  coming  of  Chi- 
nese laborers  thereto,  or  their  residence  therein,  but  ma^' 
not  absolutely  prohibit  it;  and  (article  2)  that  Chinese  sub- 
jects, whether  proceeding  to  the  United  States  as  teachers, 
students,  merchants,  or  from  curiosity,  with  their  body  and 
household  servants,  and  Chinese  laborers  now  in  the  United 
States,  shall  be  allowed,  to  come  and  go  of  their  own  free 
will  and  accord,  and  shall  be  accorded  all  the  rights,  privi- 
leges, immunities,  and  exemptions  which  are  accorded  to 
citizens  and  subjects  of  the  most  favored  nation. 

The  act  of  May  6,  1882  (22  Stat.,  58),  provided  that  until 
the  expiration  of  ten  years  after  its  passage  the  coming  of 
Chinese  laborers  to  the  United  States  ''be,  and  the  same  is 
hereby,  suspended;  and  during  such  suspension  it  shall  not 
be  lawful  for  any  Chinese  laborer  to  come,  or,  having  so 
come,  to  remain  within  the  United  States;''  but  it  further 
provided  that  laborers  within  the  country  on  the  17th  of 
November,  1880,  should  be  allowed  to  depart  and  return 
under  appropriate  regulations  for  their  identification,  and 
in  terms  made  its  provisions  inapplicable  to  diplomatic  and 
other  officers  of  the  Chinese  Government. 

The  act  of  July  5,  1884  (28  Stat.,  115),  amended  the  act 
of  1882  by  making  its  provisions  somewhat  more  definite 
and  providing  more  in  detail  for  carrying  into  effect  the 
general  purposes  of  the  former  act. 

The  act  of  September  18,  1888  (25  Stat.,  476),  so  far  as 
the  same  became  effective,  prohibited  the  return  of  any 
Chinese  laborer  unless  he  luid  a  wife,  child,  parent,  property, 
or  debts  due  him  within  the  United  States,  and  then  only 
upon  certain  conditions;  and  section  13  further  provided 
the  method  to  be  pursued  in  order  to  enforce  the  deporta- 
tion of  a  Chinese  person  found  unlawfully  within  the  United 
States. 
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The  act  of  October  1,  1888  (26  Stat,  504),  prohibited  ab- 
solutely the  return  thereto  of  any  Chinese  laborer  who  had 
departed  from  the  United  States. 

The  act  of  May  5,  1892  (27  Stat.,  25),  continued  in  force 
for  a  period  of  ten  years  from  the  date  of  its  passage  "all 
laws  now  in  force  prohibiting  and  regulating  the  coming 
into  this  country  of  Chinese  pervsons  and  persons  of  Chinese 
descent;"  and  section  6  further  provided  that  all  Chinese 
laborers  within  the  United  States  should  secure  certificates 
of  residence  within  one  year  and  that  a  failure  so  to  do 
should  render  their  further  residence  unlawful. 

The  act  of  November  3,  1893  (28  Stat.,  7),  extended  the 
time  within  which  to  procure  certificates  of  residence  six 
months  from  its  date,  and  provided  (section  2): 

"The  words  laborer'  or  *  laborers,'  wherever  used  in 
this  act  or  in  the  act  to  which  this«  is  an  amendment,  shall 
be  construed  to  mean  both  skilled  and  unskilled  inamial 
laborers,  including  Chinese  employed  in  mining,  fishing, 
huckstering,  peddling,  laundrymen,  or  those  engaged  in 
taking,  drying,  or  otherwise  preserving  shell  or  other  fish 
for  home  consumption  or  exportation." 

The  treaty  of  December  8,  1894  (28  Stat.,  1210),  between 
China  and  the  United  States  provided  (article  1)  that  for  a 
period  of  ten  years  "  the  coming,  except  under  the  condi- 
tions hereinafter  specified,  of  Chinese  laborers  to  the  United 
States  shall  be  absolutely  prohibited;"  that  (article  2)  such 
prohibition  shall  not  apply  to  a  registered  Chinese  laborer 
who  has  a  lawful  wife,  child,  parent,  property,  or  debts  due 
him  within  the  United  States;  that  (article  3)  "the  right  at 
present  enjoyed  of  Chinese  subjects,  being  oflScials,  teachers, 
students,  merchants,  or  travelers  for  curiosity  or  pleasure, 
but  not  laborers,  of  coming  to  the  United  States  and  resid- 
ing therein,"  is  not  aflfected;  that  (article  5)  the  United 
States  having  required  Chinese  laborers  lawfully  therein  to 
be  registered  the  Chinese  Government  will  not  object  thereto; 
that  (article  6)  the  treaty  shall  remain  in  forc^e  for  ten  years, 
and,  if  six  months  before  its  expiration  neither  (lovcrnmcnt 
shall  give  formal  notice  it  shall  remain  in  force  for  another 
period  of  ten  years. 

The  joint  resolution  of  July  7,  1898  (30  Stat.,  751),  pro- 
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hibited  further  immigration  of  Chinese  into  the  Hawaiian 
Islands,  except  on  such  conditions  as  may  be  allowed  by  the 
laws  of  the  United  States;  and  further,  that  no  Chinaman 
by  reason  of  anything  herein  contained  shall  be  allowed  to 
enter  the  United  States  from  such  islands. 

It  is  evident  from  the  foregoing  that  on  the  29th  of  April, 
1902,  the  statutes  relating  to  the  exclusion  of  Chinese  were 
about  to  expire  by  limitation,  and  apparently  for  the  pur- 
pose of  continuing  the  policy  in  reference  thereto  long 
enforced,  Congress  passed  the  act  of  that  date.  The  first 
section  of  said  act  provides,  in  substance — 

''That  all  laws  now  in  force  prohibiting  and  regulating 
the  coming  of  Chinese  persons,  and  persons  of  Chinese 
descent,  into  the  United  States,  and  the  residence  of  such 
persons  therein,  including  *  *  *  be,  and  the  same  are 
hereby,  reenacted,  extei\ded,  and  continued,  so  far  as  the 
same  are  twt  inconsistent  vnth  treaty  Obligations^  until  othei'- 
wise  provided  hy  lav)^  and  said  laws  shall  also  apply  to  the 
island  territory  under  the  jurisdiction  of  the  United 
States    *    *     *." 

It  is  contended  by  some,  whose  opinions  are  entitled  to 
great  respect,  that  the  last  act  must  be  construed  with  refer- 
ence to  all  the  treaty  obligations  of  the  United  States  which 
will  exist  on  any  future  day  when  the  necessity  for  its  exe- 
cution and  construction  arises;  and,  consequently,  as  the 
treaty  of  1894  with  China  will  expire  on  December  8  next, 
leaving  the  treaty  of  1868,  as  amended  by  that  of  1880,  in 
full  etfect,  and  as  absolute  prohibition  of  the  coming  of 
Chinese  laborers  will  conflict  with  the  obligations  arising 
thereunder,  there  will  be  no  prohibition  of  an}^  sort  against 
Chinese  immigration  after  that  date. 

1  am  of  opinion  that  the  first  section  of  the  act  of  April 
29,  1902,  must  l>e  construed  as  if  it  read — 

That  all  laws  prohibiting  and  regulating  the  coming  of 
Chinese  persons  *  *  *  ^oy;^  jn  force,  in  so  far  as  the 
same  are  not  nmo  inconsistent  with  treaty  obligations,  are 
hereby  reenacted,  extended,  and  continued,  and  said  laws 
shall  also  apply  to  tlie  island  territory  under  the  jurisdiction 
of  the  United  States.     *     *     * 

I  do  not,  therefore,  think  the  expiration  of  the  treaty  of 
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December  8,  1894,  with  China  will  affect  in  any  way  the 
validity  of  the  laws  relating  to  Chinese  immigration  which 
are  now  in  force.  After  such  expiration  they  will  remain 
just  as  the}'  are  at  this  date,  unle^,  of  course,  they  be  modi- 
fied by  some  future  statute  or  treaty. 

If  any  statute  relating  to  Chinese  immigration  on  the  29th 
of  April,  1902,  conflicted  with  obligations  arising  out  of 
treaties  with  China  as  they  then  stood,  1  am  of  opinion  that 
in  so  far  as  the  conflict  existed  at  that  time  the  statute  was 
not  reenacted  or  extended.  But  I  am  not  aware  of  any 
such  conflict  which  could  materially  affect  the  system  of 
laws  on  the  subject  then  in  operation. 

Whether  a  conflict  between  a  statute  relating  to  Chinese 
immigration  and  an  obligation  arising  out  of  a  treaty  with 
some  nation  other  than  China,  to  the  extent  thereof,  pre- 
vented the  reenactment  and  extension  of  the  statute,  may  be 
a  subject  of  doubt  in  the  minds  of  some;  nevertheless  I  am 
of  opinion  that  only  such  obligations  as  arose  out  of  treaties 
with  China  were  referred  to  by  the  language  used  in  the  act 
of  April  29. 

I  am  inclined  to  the  opinion  that  the  treaty  negotiated 
with  China  in  1868,  as  amended  by  the  provisions  of  the 
one  entered  into  in  1880,  was  in  part  suspended  b\"  the 
terms  of  the  treaty  of  1894  for  a  period  of  ten  years,  and 
that  at  the  end  of  such  time  (December  8,  1904) — China 
having  given  notice — the  treat}'  obligations  l)etween  the 
United  States  and  that  Empire  will  l)e  the  same  as  they  were 
immediately  prior  to  December  8, 1894. 

The  treaty  of  1894  with  China  gave  the  United  States  a 
right  to  prohibit  absolutely  the  coming  of  Chinese  laborers 
within  its  territory,  and  since  the  validity  of  the  law  of 
1{H)2  must  be  determined  by  treaty  obligations  in  existence 
at  the  time  of  its  passage,  I  do  not  think  the  provisions  of 
that  statute  prohibiting  Chinese  from  coming  to  "the  main- 
land territory  of  the  United  States''  from  the  Philippines 
or  other  "island  territorj^,"  and  from  going  from  one  por- 
tion of  such  island  territory  to  another  portion  thereof, 
violate  the  spirit  of  any  obligations  thou  existing  which 
arose  out  of  a  treaty  with  that  Empire. 

Notwithstanding  1  am  clearly  of  opinion  that  the  act  of 
April  29,  1902,  will  continue  all  the  essential  provisions  of 
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the  laws  relating  to  the  exclusion  of  Chinese  after  December 
8  next,  at  which  time  the  treaty  of  1894  will  expire,  I  take 
tha  liberty  to  suggest  that,  as  some  doubt  has  arisen  on  that 
subject,  and  as  a  lively  interest  has  been  aroused  concerning 
the  same,  you  will  find  this  an  opportune  time  to  direct  the 
attention  of  Congress  to  the  necessity,  by  appropriate 
action  upon  its  part,  of  more  clearly  setting  forth  its  wishes 
and  purposes  concerning  the  laws  relating  to  the  matter 
in  question  heretofore  passed  by  it,  and  of  providing  for 
certain  modifications  and  explanations  thereof  which  the 
experience  of  this  Department  has  shown  are  necessary  in 
order  that  the  same  may  be  promptly  enforced  in  harmony 
with  what  it  imderstands  to  be  their  true  spirit,  and  so  as 
to  prevent  continuous  fraud  upon  the  Government  and 
unreasonable  expense. 

Owing  to  defects  in  said  laws,  made  specially  manifest  in 
the  diligent  efforts  of  officers  to  enforce  them,  and  recent 
rulings  by  the  courts,  it  has  been  impossible  to  prevent  or 
adequately  punish  repeated  frauds  thereupon  which  resulted 
in  the  wrongful  entr}'^  of  many  Chinese  laborers,  and  the 
expense  to  the  Government  necessarily  incurred  has  been 
largel}'  increased. 
Respectfully, 

P.  C.  KNOX. 

The  President. 


FALSE  LABELING  OF  IMPORTED  FOOD  PRODUCTS. 

Food  products  produced,  manufactured,  or  put  up  at  Marseille,  France, 
but  which  are  laljeled  **  Bordeaux,"  are  falsely  labeled  within  the 
meaning  of  that  provision  of  the  act  of  March  3,  1903  (32  Stat, 
1158),  which  forbids  the  importation  of  food  products  "falsely  labeled 
in  any  respect  in  regard  to  the  place  of  manufacture,*'  and  are  there- 
fore not  entitled  to  admission  into  the  United  States. 

The  words  "place  of  manufacture,"  as  used  in  that  act,  do  not  mean 
merely  the  "country  of  production,"  but  refer  to  the  particular  local- 
ity or  district  in  which  the  goods  are  produced  or  manufactured. 

Department  of  Justice, 

Ajyril  19,  190^. 
Sir:  1  have  the  honor  to  acknowledge  j^our  communica- 
tion of  March  8,  with  its  inclosures,  in  which  you  request 
my  opinion  relative  to  the  question  whether,  in  view  of  the 
prohibition  in  the  act  of  March  3,  1903  (32  Stat.,   1157, 
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1158),  of  false  labeling  in  any  respect  in  regard  to  the  place 
of  manufacture,  food  products  may  be  legally  imported 
which,  being  actually  produced,  manufactured,  or  put  up 
at  Mai*seille,  France,  or  the  contiguous  district,  are  labeled 
with  the  word  ''  Bordeaux,"  clearly  indicating  and  implying 
that  they  cx)me  in  fact  from  the  latter  city  or  its  neighbor- 
ing and  tributary  region. 

The  appropriation  act  of  March  3,  1903,  authorizes  and 
directs  the  Secretary  of  the  Treasury',  upon  the  initiative 
of  the  Secretary  of  Agriculture  in  pursuance  of  his  func- 
tion to  investigate  the  adulteration  of  foods,  drugs,  and 
liquors,  to  refuse  delivery  of  imported  goods  to  consignees — 
■'  which  the  Secretary  of  Agriculture  reports  to  him  have 
been  inspected  and  analyzed  and  found  to  be  dangerous  to 
health,  or  which  are  forbidden  to  be  sold  or  restricted  in 
sale  in  the  countries  in  which  they  are  made  or  from  which 
they  are  exported,  w  u^hich  hJuiU  he  falsely  lahelled  in  any 
respect  in  regard  to  the  place  of  manufacture  or  the  contents 
of  the  package. " 

This  provision  is  intended  to  prevent  the  importation  of 
foods,  drugs,  and  liquors  when  adulterated,  unwholesome, 
or  deleterious  to  health.  As  part  of  the  means  of  regulat- 
ing importations  with  thi«  end  in  view,  it  is  required  that 
the  place  of  manufacture  shall  be  truly  stated  on  labels  or 
packages.  It  is  obvious  that  this  is  a  reasonable  and  natu- 
ral requirement  in  aid  of  the  main  purpose  of  the  law. 
Various  considerations  respecting  the  right  of  the  (lovern- 
ment  effectively  to  prevent  fraud  in  the  matter  of  adultera- 
tion, etc.,  and  relative  to  certain  and  correct  classification 
for  inspection  and  analysis,  might  be  suggested  to  show  the 
relation  between  the  chief  purpose  and  this  subsidiary  direc- 
tion of  the  statute.  Furthermore,  there  is  a  necessary  and 
proper  comiection  in  principle  between  all  laws  relating 
to  pure  foods,  adulteration,  and  simulation,  whether  the 
object  is  to  protect  the  people  at  large  or  to  protect  domes- 
tic dealers;  and  the  joint  principle  or  end  running  through 
all  these  laws  is  to  assure  purity  in  product  and  verity  in 
representation. 

It  might  be  suggested  that  the  word  "place"  in  this  law 
doett  not  mean  any  particular  city  or  town  or  limited  locality; 
but  that  the  statute  is  satisfied  by  construing  the  word 
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"place"  as  meaning  the  country  of  production  or  manufac- 
ture. On  this  suggestion  I  remark,  in  the  first  place,  that 
section  8  of  the  current  tariff  act  (30  Stat.,  205)  requires  that 
all  articles  of  foreign  manufacture  which  are  usually  stamped, 
branded,  or  labeled,  and  all  packages  containing  any  im- 
ported articles,  shall  be  plainly  branded,  labeled,  etc.,  so  as 
to  indicate  the  country  of  their  origin.  (See  also  sec.  6, 
tariff  act  of  1890,  26  Stat,  613;  sec.  5,  tariff  act  of  1894,  28 
Stat.,  647.)  While  that  provision  is  an  administrative  part 
of  a  tariff  law,  and  the  law  which  we  are  here  considering 
is  one  of  the  statutes  ordinarily  known  as  the  pure-food 
laws,  being  a  separate  statute  and  having  a  different  object, 
still  the  legislation  is  in  a  general  sense  contemporaneous; 
both  laws  refer  to  imported  articles  and  reveal  equally  the 
object  of  securing  verity  and  accuracy  in  respect  to  foreign 
goods,  and  both  imply  plainl}^  that  the  provision  as  to  place 
relates  to  quality  as  well  as  quantity,  an  inquiry  which  is 
evidently  subserved  by  information  as  to  the  country  of 
origin  or  the  place  of  manufacture.  It  is  pertinent,  there- 
fore, to  suggest  that  if  Congress,  in  the  law  now  before  us, 
intended  by  the  words  "place  of  manufacture"  to  indicate 
merely  the  country  of  production,  they  would  have  used 
words  making  that  meaning  clear  beyond  doubt,  like  the 
phrase  "  the  country  of  their  origin  "  in  the  act  of  1897.  In 
short,  it  appears  to  me  that  the  phrase  before  us  refers  to 
the  particular  locality  or  district  in  which  the  goods  are  pro- 
duced or  manufactured;  not  necessarily  a  specific  municipal 
subdivision,  but  the  district  known  generally  and  with  suflB- 
cient  accuracy  throughout  the  commercial  world  as  a  tribu- 
tary or  outlying  part  of  the  particular  municipality.  Thus 
the  word  "Bordeaux"  suggests  not  only  the  city,  but  the 
wine-growing  district  in  the  immediate  neighborhood,  as 
Lyons  suggests  the  silk-producing  territory  of  that  vicinity; 
Marseille,  that  portion  of  the  Mediterranean  littoral  which, 
in  its  products  and  trade,  centers  at  Marseille  as  an  entrepot. 
Similarly  the  city  of  Rheims  stands  for  the  champagne 
district  of  France. 

Further,  it  is  a  well-known  fact,  which  must  be  assumed 
to  have  been  before  Congress,  that  various  foreign  food 
products,  as  well  as  wines  and  liquors,  are  produced  in  par- 
ticular localities,  and  the  peculiar  character  or  value  attrib- 
uted to  such  products  is  often  associated  and  essentially 

Digitized  by  LjOOQ IC 


The  Secretary  of  War.  145 

connected  with  such  particular  place.  {French  Republic  v. 
Saratoga  Vichy  Spring  Cb.,  191  U.  S.,  435.)  It  appears  to 
me  that  the  law  contemplates  this  fact,  and,  in  the  interest 
of  assuring  consumers  in  this  countr}^  purit}',  specific  qual- 
ity, and  genuineness,  requires  that  the  place  of  origin  or 
manufacture  shall  be  stated  on  labels  and  packages  with 
strict  accuracy  and  truth. 

Accordingly,  I  advise  you  that  if  goods  are  produced  and 
exported  from  Marseille,  and  bear  a  label  stating  or  imply- 
ing that  they  come  from  Bordeaux,  in  a  distant  part  of 
France,  then  they  are  falsely  labeled,  and  must  be  excluded 
under  the  law.  But,  as  I  have  indicated,  I  do  not  mean  by 
this  view  to  suggest  that  the  goods  nmst  be  produced  or 
manufactured  within  the  strict  municipal  limits  of  the  par- 
ticular city  named,  but  simply  that  they  must  come  from 
the  more  or  less  restricted  district  which  is  usually  and 
properly  considered  to  be  neighboring  and  commercially 
tributary  to  the  particular  city  or  place. 
Very  respectfully, 

P.  C.  KNOX. 

The  Secretary  of  Agriculture. 


RIVER  AND  HARBOR  ACT— vSECRETARY  OF  WAR— AUTHOR- 
ITY TO  CONSTRUCT  DREDGE. 

The  authority  conferred  upon  the  Secretary  of  War  by  the  river  and 
harbor  act  of  June  13,  1902  (32  Stat,  371),  to  prosecute  or  complete, 
"by  contract  or  otherwise,"  all  river  and  harbor  improvements  which 
theretofore  or  therein  were  authorized  to  be  constructed  or  completed 
under  contract,  vested  in  that  officer  the  power  to  construct  the  dredge 
now  nearing  completion,  for  use  on  Lake  Michi^n,  and  to  pay  the 
cost  of  the  same  by  allotment  from  the  sums  appropriated  for  the 
improvement  of  the  various  harbors  of  that  lake. 

The  fact  that  Congress  has  in  other  instances  made  specific  appro- 
priations for  dred^ng  plants,  can  not  be  held  to  limit  the  meaning  of 
the  words  **by  contract  or  otherwise,"  as  used  in  the  act  of  1902,  by 
restricting  the  Secretary  to  the  hiring  of  a  dredge  as  the  only  alterna- 
tive of  a  contract,  nor  to  forbid  that  officer  from  using  such  dredge 
upon  improvements  other  than  those  authorized  by  appropriations 
from  which  the  moneys  for  its  construction  have  been  taken. 

Department  of  eJusTicE, 

April  20,  1904,. 
Sir:  Your  letter  of  March  29  brings  to  my  attention  the 
river  and  harbor  act  of  June  13,  1902  (32  Stat.,  331),  under 
J8243— VOL  25—04 ^10 
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which  the  Secretary  of  War  was  specifically  authorized  to 
cause  to  be  purchased  or  built,  a  suitable  dredge  for  use  in 
improvement  and  maintenance  of  the  harbors  upon*  Lake 
Erie,  to  be  paid  for  by  allowances  out  of  appropriations 
made  for  certain  harbors  in  said  lake  (id.,  p.  342). 

You  proceed  to  state,  in  effect,  that  without  specific  appro- 
priation, and  under  reconunendations  of  the  engineer  officer 
in  charge,  approved  by  the  Chief  of  Engineers,  and  by 
authority  of  your  predecessor,  the  construction  of  a  seagoing 
dredge  for  use  on  Lake  Michigan  has  been  undertaken,  to 
be  paid  for  out  of  funds  made  available  for  various  harbors 
in  the  Michigan  district;  that  the  dredge  is  now  nearly  com- 
pleted under  the  orders  given  and  is  about  to  be  used  on 
Lake  Michigan. 

It  has  been  contended  by  certain  persons  interested  in 
dredging  for  the  Government  by  contract  that  under  the 
language  of  said  act  of  1902,  making  appropriations  for  the 
harbors  in  question  (32  Stat.,  343,  344),  there  was  no  author- 
ity to  allot  from  such  appropriations  portions  to  make  a 
gross  sum  applicable  to  the  construction  of  a  dredge  to  be 
used  in  the  improvement  of  all  the  harbors.  You  ask  me 
whether  this  contention  is  correct,  or  whether  the  construc- 
tion of  the  dredge  under  the  authority  of  the  Secretary  of 
War  was  lawful. 

Section  1  of  the  act  of  1902  provides  (id.,  371-372): 

"All  works  of  improvement  heretofore  or  herein  author- 
thorized  to  be  prosecuted  or  completed  under  contracts  may, 
in  the  discretion  of  the  Secretary  of  War,  be  carried  on  by 
contract  or  otherwise,  as  may  be  most  economical  or  advan- 
tageous to  the  Government. 

"Where  separate  works  or  items  are  consolidated  in  this 
act  the  amounts  herein  appropriated  shall  be  expended  in 
securing  maintenance  and  improvement  according  to  the 
respective  projects  herein  or  heretofore  adopted  by  Con- 
gress, after  giving  due  regard  to  the  respective  needs  of 
each  and  considering  the  necessities  of  traffic.  The  allot- 
ments to  the  respective  works  herein  consolidated  shall  be 
made  by  the  Secretary  of  War  upon  recommendations  by 
the  Chief  of  Engineers.  Any  balances  now  remaining  to 
the  credit  of  the  consolidated  items  in  this  bill  shall  be  car- 
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ried  to  the  credit  of  the  respective  aggregate  amounts  appro- 
priated for  the  consolidated  items  herein  contained." 

The  river  and  harbor  act  of  1888  (25  Stat,  400,  423)  con- 
tains a  similar  provision,  viz: 

"Sec.  3.  That  it  shall  be  the  duty  of  the  Secretary  of 
War  to  apply  the  money  herein  and  hereafter  appropriated 
for  improvements  of  rivers  and  harbors,  other  than  surveys, 
estimates  and  gaugings,  in  carrying  on  the  various  works, 
by  contract  or  otherwise,  as  may  be  most  economical  and 
advantageous  to  the  Government.     *    *    * " 

It  is  true  that  for  a  long  period  of  time,  and  both  before 
and  since  the  act  of  1888,  Congress  has  often  made  specific 
appropriation  for  dredging  plants  (e.  g.,  4  Stat.,  289;  10 
Stat,  58,  59;  30  Stat,  1123,  1125).  Congress  has  also  in  a 
few  instances  expressly  designated  other  waters  wherein 
dredges  already  purchased  or  constnicted  for  ceitain 
improvements  might  be  used.  I  do  not  think  this  fact 
shows  that  other  use  than  the  original  one  was  forbidden 
unless  Congress  aflSrmatively  permitted  it.  At  all'  events, 
the  Secretary  of  War  is  now  empowered  (sec.  5,  act  of  1902) 
to  direct  the  "temporar}'^  transfer  of  any  property  employed 
in  the  improvement  of  rivers  and  harbors  whenever,  in  his 
judgment,  such  transfer  would  secure  efficient  or  econom- 
ical results,  and  such  adjustment  in  the  way  of  charges  and 
credits  shall  be  made  between  the  projects  affected  as  may 
be  equitable." 

I  can  not  assent  to  the  suggestion  that  the  policy  and 
practice  of  Congress  in  making  specific  appropriation  for 
dredges,  or  in  expressly  designating  certain  uses  for  them 
in  the  past,  necessarily  means  that  the  authority  to  acquire 
or  apply  such  an  instrument  in  the  work  of  improvement 
could  not  be  conferred  in  any  other  way;  that  Congress 
manifestly  intends  by  these  specific  appropriations  that  such 
permanent  additions  to  the  movable  property  of  the  United 
States  shall  not  otherwise  be  made. 

The  question  hinges,  then,  on  the  following  language  of 
the  act  of  1902:  "All  works  of  improvement  heretofore  or 
herein  authorized  to  be  prosecuted  or  completed  under  con- 
tracts may,  in  the  discretion  of  the  Secretary  of  War,  be 
carried  on  by  contract,  or  otJienoise^  as  may  be  most  econom- 
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ical  or  advantageous  to  the  Government."  This  language 
is  very  broad,  and  it  is  a  fundamental  rule  that  intention 
must  be  sought  in  the  language  used. 

The  power  and  discretion  conferred  in  general  upon  the 
Secretary  of  War  by  river  and  harlK)r  enactments  is  neces- 
sarily large  and  is  manifestl}^  intended  to  be  so.  In  this 
matter,  he  may,  in  his  discretion,  carry  on  works  of 
improvement  by  contract  or  otherwise,  as  he  finds  to  be 
most  economical  or  advantageous  to  the  Government.  If 
he  concludes  that  a  contract  for  dredging  is  not  advanta- 
geous, the  language  used  gives  him  the  widest  latitude  and 
can  not  properly  be  construed,  by  calling  in  aid  other  spe- 
cific appropriations  for  dredges,  to  restrict  him  to  the  hir- 
ing of  a  dredge  as  the  only  alternative  of  a  contract.  The 
allotment  for  the  cost  is  made  in  this  case  out  of  appropri- 
ations for  separate  works  or  items,  and  is  clearly  author- 
ized in  the  remaining  portion  of  section  1  of  the  act  as 
quoted  above.  If,  therefore,  the  Secretary  deems  that  a 
particular  work  will  be  best  carried  on  by  the  construction 
or  purchase  of  a  dredge,  I  am  of  opinion  that  there  is 
nothing  in  the  law  to  forbid  his  taking  that  course.  Be- 
cause Congress  has  often  provided  dredges  does  not  mean 
that  the  Secretar}-^  may  not  also  provide  one  under  this 
authority  if  he  deems  that  course  best;  and  the  fact  that  at 
the  completion  of  the  particular  work  the  Government  wull 
be  in  possession  of  the  tools  necessary  in  prosecuting  the 
same  and  available  for  other  work,  does  not  in  the  least  dis- 
parage the  authority  granted.  If  the  intention  of  Congress 
were  otherwise,  that  can  be  made  plain  by  subsequent  law 
clearly  restricting  the  authority,  which  now  is  of  the  widest 
import. 

1  am  of  opinion  that  the  construction  of  the  dredge  was 
lawful  as  provided  for  by  equitable  allotment  among  the 
harbors  affected,  and  that  nothing  stands  in  the  way  of  its 
proposed  use. 

Very  respectfullv, 

P.  C.  KNOX. 

The  Secretaky  of  War. 
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SECRETARY  OF    COMMERCE  AND    LABOR— RIVER   AND 
HARBOR  LINES. 

The  power  and  authority  to  designate  lines  dividing  the  high  seas  from 
rivers,  harbors,  and  inland  waters,  conferred  upon  the  Secretary  of  the 
Treasury  by  section  2  of  the  act  of  February  19,  1895  (28  Stat.,  672), 
was,  by  section  10  of  the  act  of  February  14,  1903  (32  Stat,  829), 
transferred  to  the  Secretary  of  Commerce  and  Labor. 

Department  of  Justice, 

April  29,  190J^. 
Sir:  I  have  received  3'^our  request  for  my  opinion  upon 
the  question  whether  the  a^t  of  February  14, 1903  (32  Stat., 
825),  transferred  to  you  the  power  and  authority  to  des- 
ignate lines  dividing  the  high  seas  from  rivers,  harbors, 
and  inland  waters,  conferred  upon  the  Secretary  of  the 
Treasury  by  section  2  of  the  act  of  February  19,  1895  (28 
Stat.,  672). 

Outside  tliese  established  lines  vessels  are  governed  in 
their  movements  by  the  provisions  of  the  act  of  August  19, 
1890  (26  Stat,  320),  entitled  ''An  act  to  adopt  regulations 
for  preventing  collisions  at  sea,"  commonly  called  the  "in- 
ternational rules ;"  and  within  such  lines  they  conduct  them- 
selves in  accordance  with  the  provisions  of  the  act  of  June 
7,  1897  (30  Stat.,  96),  entitled  ''An  act  to  adopt  regulations 
for  preventing  collisions  upon  certain  harbors,  rivers,  and 
inland  waters  of  the  United  States,"  known  as  the  ''inland 
rules." 
You  state  in  your  letter  that — 

"The  principal  points  of  difference  between  the  interna- 
.   tional  and  inland  rules  (see  circular  of  June  12,  1897,  at- 
tached) are : 

"  {a)  Penalties  are  incurred  under  the  inland  rules,  subject 
to  mitigation  or  remission  on  appeal  to  the  Secretary  of 
Commerce  and  Labor.  (Second  paragi*aph,  sec.  10,  act  of 
February  14,  1903.) 

"(5)  Certain  local  rules,  established  by  the  Secretary  of 
Commerce  and  Labor  and  the  supervising  inspectors  of 
steam  vessels,  are  applicable  under  the  inland,  bul  not  under 
the  international  rules. 

"(c)  The  international  and  inland  rules  have  certain 
minor  differences  in  lights,  sound  signals,  and  other  equip- 
ment for  the  better  security  of  life. 
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"While  this  Department,  under  the  provisions  of  section 
10  of  the  act  of  February  14,  1903,  and  your  opinions  of 
August  3,  1903,  and  August  12,  1903,  understands  that  the 
authority  and  power  under  consideration  have  been  trans- 
ferred to  it,  it  prefers,  before  defining  the  lines  for  Puget 
Sound,  to  obtain  your  opinion." 

The  act  of  February  19,  1895,  provides  (sec.  2)  that: 

"The  Secretary  of  the  Treasury  is  hereby  authorized, 
empowered  and  directed  from  time  to  time  to  designate  and 
define  by  suitable  bearings  or  ranges  with  light-houses, 
light- vessels,  buoys  or  coast  objects,  the  lines  dividing  the 
high  seas  from  rivers,  harbors  and  inland  waters." 

In  pursuance  of  that  provision  the  following  action  was 
taken: 

"Treasury  Department, 
"Bureau  op  Navigation, 
"  Washington^  D.  (7.,  March  13,  1895. 
"The  Secretary  of  the  Treasury. 

"Sir:  Section  2  of  the  act  approved  February  19,  1895, 
entitled  '  An  act  to  adopt  special  rules  for  the  navigating  of 
harbors,  rivers,  and  inland  waters  of  the  United  States,' 
etc.,  provides  (quoting  sec.  2): 

"  To  give  effect  to  this  provision,  1  have  the  honor  respect- 
fully to  recommend  that  the  Secretary  of  the  Treasury  des- 
ignate as  an  advisory  board  to  recommend  harbor  lineii  for 
the  purposes  of  this  act,  the  Superintendent  of  the  Coast 
and  Geodetic  Survey,  the  Naval  Secretary  of  the  Light-House 
Board,  the  Supervising  Inspector-General  of  Steam  Vessels, 
the  Chief  of  the  Revenuo-Cutter  Service,  and  the  Commis- 
sioner of  Navigation — the  Superintendent  of  the  Coast  and 
Geodetic  Survey  to  act  as  chairman. 
"Respectfully  yours, 

"Eugene  T.  Chamberlain, 

' '  Comm  issioner. " 

"  Approved.  The  Commissioner  of  Navigation  is  desig- 
nated to  act  as  secretary  of  the  board. 

"John  G.  Carlisle, 

'^  Secretary.^'* 
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All  branches  of  the  public  service,  the  ctiiefs  of  which 
were  named  in  that  letter,  with  the  exception  of  the  Kev- 
enue-Cutter  Service,  were  transferred  to  your  Department 
by  section  4  of  the  act  by  which  it  was  created.  Section  10 
of  that  act  provides: 

"That  all  duties  performed  and  all  power  and  authority 
now  possessed  or  exercised  by  the  head  of  any  Executive 
Department  in  and  over  any  bureau,  office,  officer,  board, 
branch,  or  division  of  the  public  service  by  this  act  trans- 
ferred to  the  Department  of  Commerce  and  Labor,  or  any 
business  arising  therefrom  or  pertaining  thereto^  or  in  rela- 
tion to  the  duties  performed  by  and  authority  conferred  hy 
law  upon  such  bureau^  office^  officer^  boards  branch  or  divi- 
sion of  the  public  service^  whether  of  an  appellate  or  revisory 
character  or  otherwise^  shall  hereafter  be  vested  in  and  exer- 
cised by  the  head  of  the  said  Department  of  Commerce  and 
Labor." 

The  act  of  February  19,  1895,  from  which  authority  to 
designate  such  lines  is  derived,  manifestly  relates  almost 
exclusively  to  merchant  vessels,  and  said  section  10  of  the 
act  establishing  your  Department  further  provides  that — 

"All  duties,  power,  authority  and  jurisdiction,  whether 
supervisory,  appellate  or  otherwise,  now  imposed  or  con- 
ferred upon  the  Secretary  of  the  Treasury  by  acts  of  Con- 
gress relating  to  merchant  vessels  or  yachts,  their  measure- 
ment, numbers,  names,  registers,  enrollments,  licenses,  com- 
missions, records,  mortgages,  bills  of  sale,  transfers,  entry, 
clearance,  m^ovemeyits  and  transportation  of  their  cargoes 
and  passengers,  owners,  officers,  seamen,  passengers,  fees, 
inspection,  equipment  for  the  better  security  of  life  *  *  * 
and  relating  to  the  remission  or  refund  of  fines,  penalties, 
forfeitures,  exactions  or  charges  incurred  for  violating  any 
provision  of  law  relating  to  vessels  or  seamen  or  to  in- 
former\s  shares  of  such  fines,  and  by  acts  of  Congress  relat- 
ing to  the  Commissioner  and  Bureau  of  Navigation  *  *  * 
shall  be  and  hereby  are  transferred  to  and  imposed  and  con- 
ferred upon  the  Secretary  of  Commerce  and  Lal)or  from 
and  after  the  time  of  the  transfer  of  the  Bureau  of  Naviga- 
tion   *    *    *    to  the  Department  of  Commerce  and  Labor, 
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and  shall  not  thereafter  be  imposed  upon  or  exercised  by 
the  Secretary  of  the  Treasury.     *     *     *" 

The  establishment  of  these  lines  of  demarcation  between 
waters  subject  to  international  and  inland  rules,  respec- 
tively, seems  to  be  purely  and  essentially  a  matter  concern- 
ing navigation.  The  act  authorizing  the  designation  is  en- 
titled ''An  act  to  adopt  special  rules  for  the  navigation  of 
harbors,  rivers,  and  inland  waters  of  the  United  States." 
In  my  opinion  of  August  3  last,  furnished  upon  your  re- 
quest (25  Opin.,  29),  it  was  held  that  "the  general  line  of 
cleavage  established  by  the  act  creating  your  Department 
between  it  and  the  Treasury  Department  leaves  'naviga- 
tion' with  you,  and  little  with  the  Treasury  Department 
which  does  not  concern  the  collection,  keeping,  minting,  and 
disbursing  of  the  public  treasure." 

The  Bureau  of  Navigation  "and  all  that  pertains  to  the 
same"  is  transferred  to  your  Department.  It  seems  neces- 
sarily to  follow  that  the  marking  of  the^e  lines  is  "  business 
arising  therefrom  or  pertaining  thereto,"  or  is  "in  relation 
to  the  duties  performed  by  and  authority  conferred  by  law 
upon  "  such  bureau. 

Your  question  is  accordingly  answered  in  the  affirmative. 
Respectfully, 

P.  C.  KNOX. 

The  Secbetary  of  Commerce  and  Labor. 


CHOCTAW  AND  CHICKASAW  CITIZENSHIP  COURT— ANNUL- 
MENT  OF  JUDGMENT  OF  CITIZENSHIP. 

The  annulment  by  the  Choctaw  and  Chickasaw  citizenship  court  of  a 
judgment  of  the  United  States  court  for  Indian  Territory  affirming  a 
favorable  decision  of  the  Commission  to  the  Five  Civilized  Tribes, 
upon  an  application  for  enrollment  as  a  citizen,  as  provided  in  the  act 
of  June  10,  1896  (29  Stat.,  339),  so  far  deprived  the  applicant  of  a 
favorable  judgment  as  to  devolve  upon  him  the  duty  of  transferring 
his  cause  to  the  citizenship  court  for  hearing  therein,  as  provided  in 
section  31  of  the  act  of  July  1,  1902  (32  Stat.,  641),  in  order  to  protect 
and  to  preserve  his  claimed  rights. 

The  annulment  of  such  a  judgment  of  the  United  States  court  did  not 
revive  and  put  into  force  and  effect  the  judgment  of  the  Commission 
admitting  an  applicant  to  citizenship,  and  an  enrollment  by  the  Com- 
mission based  upon  such  a  theory  would  be  a  clear  violation  of  the 
rights  of  the  Indian  nations. 
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Department  of  Justice, 

May  9,  190i. 

Sir:  I  have  the  honor  to  reply  to  your  communication  of 
May  3,  asking  an  expression  of  my  opinion  as  to  the  effect 
of  the  decree  of  the  Choctaw  and  Chickasaw  citizenship 
court,  entered  at  the  December,  1902,  term  in  the  test  cause 
wherein  the  Choctaw  and  Chickasaw  nations  were  complain- 
ants and  J.  T.  Riddle  et  al.  were  defendants. 

By  act  of  June  10,  1896  (29  Stat.,  321,  339),  the  Commis- 
sion to  the  Five  Civilized  Tribes  was  authorized  to  hear  and 
determine  applications  for  enrollment  as  citizens  in  the 
Indian  nations,  and  appeals  from  its  decisions  to  the  United 
States  district  court  were  provided  for.  Man}^  such  appli- 
cations were  made,  and^  having  been  allowed  by  the  Com- 
mission, appeals  were  taken  by  either  the  Choctaw  or 
Chickasaw  Nation — no  notice  being  given  to  the  other  na- 
tion— and  the  cases  tried  de  novo  in  the  United  States 
court  where,  prior  to  1902,  decrees  favorable  to  appli- 
cants were  entered.  The  Indians  claimed  that  notice  of 
appeals  to  each  nation  was  indispensable;  that  the  district 
court  had  no  right  to  tiy  the  cases  de  novo^  but  should  have 
confined  itself  to  a  review  of  the  Commission's  action  upon 
the  papers  and  evidence  originally  submitted,*  and  that  de- 
crees subject  to  either  of  said  objections  should  be  annulled 
and  vacated. 

On  March  21,  1902,  an  agreement  was  entered  into 
between  the  United  States  and  the  Choctaw  and  Chickasaw 
nations  which  was  ratified  and  confirmed  by  act  of  Congress 
approved  July  1,  1902  (32  Stat.,  641).  Section  33  of  that 
act  created  the  Choctaw  and  Chickasaw  citizenship  court, 
and  section  31,  after  setting  out  the  above-specified  conten- 
tion of  the  Indians  as  to  decrees  granting  applications  for 
enrollment  as  citizens,  provided: 

''It  being  desirable  to  finally  determine  these  questions, 
the  two  nations,  jointly,  or  either  of  said  nations  acting 
separately  and  making  the  other  a  party  defendant,  may 
*  *  *  by  a  bill  in  equity  filed  in  the  Choctaw  and  Chick- 
asaw citizenship  court  hereinafter  named,  seek  the  annul- 
ment and  vacation  of  all  such  decisions  by  said  courts. 
Ten  persons  so  admitted  to  citizenship  or  enrollment  by 
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said  courts,  with  notice  to  one  but  not  to  both  of  said 
nations,  shall  be  made  defendants  to  said  suit  as  representa- 
tives of  the  entire  class  of  persons  similarly  situated,  the 
number  of  such  persons  being  too  numerous  to  require  all 
of  them  to  be  made  individual  parties  to  the  suit;  but  any 
person  so  situated  may,  upon  his  application,  be  made  a 
party  defendant  to  the  suit.  *  *  ♦  Said  suit  shall  be 
determined  at  the  earliest  practicable  time,  shall  be  con- 
fined to  a  final  determination  of  the  questions  of  law  here 
named,  and  shall  be  without  prejudice  to  the  determination 
of  any  charge  or  claim  that  the  admission  of  such  persons 
to  citizenship  or  enrollment  by  said  United  States  courts  in 
the  Indian  Territory  was  wrongfully  obtained  as  provided 
in  the  next  section.  In  the  event  said  citizenship  judg- 
ments or  decisions  are  annulled  or  vacated  in  the  test  suit 
hereinbefore  authorized,  *  *  *  then  the  files,  papers, 
and  proceedings  in  any  citizenship  case  in  which  the  judg- 
ment or  decision  is  so  annulled  or  vacated,  shall,  upon  writ- 
ten application  therefor,  made  within  ninety  days  there- 
after by  any  party  thereto,  who  is  thus  deprived  of  a  favor- 
able judgment  upon  his  claimed  citizenship,  be  transferred 
and  certified  to  said  citizenship  court,  *  *  *  and,  upon 
the  filing  in  such  citizenship  court  of  the  files,  papers,  and 
proceedings  in  any  such  citizenship  ease,  accompanied  by 
due  proof  that  notice  in  writing  of  the  transfer  and  certifi- 
cation thereof  has  been  given  to  the  chief  executive  oflicer 
of  each  of  said  nations,  said  citizenship  case  shall  be  dock- 
eted in  said  citizenship  court,  and  such  further  proceedings 
shall  be  had  therein  in  that  court  as  ought  to  have  been  had 
in  the  court  to  which  the  same  was  taken  on  appeal  from 
the  Commission  to  the  Five  Civilized  Tribes,  and  as  if  no 
judgment  or  decision  had  been  rendered  therein." 

Section  32  of  the  act  provides  that  the  citizenship  court 
shall  also  have  appellate  jurisdiction  over  all  judgments  of 
courts  in  the  Indian  Territory  rendered  under  the  act  of 
Congress  of  June  10,  1896,  admitting  persons  to  enrollment 
as  citizens. 

Following  the  terms  of  the  act,  the  Choctaw  and  Chicka- 
saw nations  instituted  a  proceeding  in  the  citizenship  court 
against  J.  T.  Kiddle  and  others,  as  representatives  of  all 
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persons  similarly  situated,  alleged  that  the  defendant  and 
many  others  had  been  improperly  placed  upon  the  rolls  of 
those  nations  by  judgments  of  United  States  courts  in  the 
Indian  Territory,  and  prayed  that  the  same  be  declared 
illegal,  null  and  void.  ' 

Complainants^  contention  was  sustained  and  a  decree 
entered  December  17, 1902,  annulling  all  judgments  so  com- 
plained of.  Where  judgments  in  favor  of  applicants  ren- 
dered by  the  Commission  to  the  Five  Civilized  Tribes  were 
affirmed  upon  appeal  to  the  United  States  courts,  no  steps 
have  been  taken  to  transfer  the  causes  to  the  citizenship 
court. 

It  is  now  maintained  by  the  Indian  nations  that  it  was  the 
duty  of  applicants,  decrees  in  whose  favor  were  annulled 
and  who  desired  to  insist  on  their  claims,  to  give  notice  and 
transfer  their  causes  to  the  citizenship  court,  as  provided 
by  statute,  and  to  have  the  same  there  determined.  On  the 
other  hand,  the  applicants  insist  that  annulment  of  judg- 
ments of  United  States  couils  in  their  favor  left  the  action 
of  the  Commission  to  the  Five  Civilized  Tribes  admitting 
them  to  enrollment  in  force,  and  that  they  are  now  entitled 
to  rely  upon  the  same  and  to  be  recognized  as  citizens. 

In  view  of  the  foregoing  facts  and  to  enable  you  to  de- 
termine what  course  to  pursue,  you  request  my  opinion 
''whether  the  annulment  of  the  United  States  court  judg- 
ment affirming  a  favorable  decision  of  the  Commission  to 
the  Five  Civilized  Tribes  upon  an  application  for  citizen- 
ship so  far  deprived  the  applicant  of  a  favomble  judgment 
as  to  devolve  upon  him  the  duty  of  causing  his  cause  to  be 
transferred  to  the  Choctaw  and  Chickasaw  citizenship  court, 
as  provided  in  section  31  of  said  act  of  July  1,  1902,  to  pro- 
tect and  preserve  his  claimed  rights,  or  whether  the  annul- 
ment of  the  United  Slates  court  judgment  revived  and  put 
in  force  and  effect  the  judgment  of  the  Commission  to  the 
Five  Civilized  Tribes  admitting  such  pei*son  to  citizenship." 

A  manifest  purpose  of  the  act  of  July  1,  1902,  was  to 
enable  the  Indian  nations  to  test  the  validity  of  judgments 
of  United  States  courts  granting  rights  of  citizenship  therein 
to  applicants  which  were  subject  to  either  of  the  objections 
above  detailed,  and,  if  found  to  be  invalid,  to  prevent  en- 
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rollment  of  the  parties  unless  the  citizenship  court  should 
thereafter  adjudge  them  entitled  thereto.  Any  applicant 
deprived  of  a  favorable  judgment  of  the  court  by  the  decree 
in  the  test  case  had  a  right,  within  the  time  specified,  to 
transfer  his  cause  into  the  citizenship  court  and  have  the 
issues  finally  determined;  but  no  right  of  transfer  under 
such  circumstances  was  given  the  Indians.  Where  an  appli- 
cant was  admitted  by  the  Commission  and  upon  appeal  such 
action  was  affirmed,  and  thereafter  the  decree  of  the  United 
States  court  was  declared  null  and  void  in  the  test  case,  the 
nations  andd  not  transfer  the  cause  to  the  citizenship  court; 
and  if,  as  now  claimed,  the  annulment^a?  proprio  vigm^e  gave 
efficacy  to  the  appealed-from  action  of  the  Commission, 
then— the  other  parties  being  powerless  to  act — simple  in- 
action by  the  applicant  would  have  perfected  his  right  to 
citizenship,  and  the  Indians,  by  prevailing  in  the  test  cause, 
would  have  accomplished  nothing.  The  Indians  had  no 
right  to  transfer  the  cause,  and,  of  course,  under  the  condi- 
tions contended  for,  the  applicant  would  not  have  so  done. 

I  am  of  opinion  that  annulment  of  the  United  States  court 
judgment  affirming  a  f avoidable  decision  of  the  Commission 
to  the  Five  Civilized  Tribes  upon  an  application  for  citizen- 
ship so  far  deprived  the  applicant  of  a  favorable  judgment 
as  to  devolve  upon  him  the  duty  of  causing  his  cause  to  be 
ti-ansferred  to  the  citizenship  court.  I  am  further  of  opin- 
ion that  annulment  of  the  United  States  court  judgment  did 
not  revive  and  put  into  force  and  effect  the  judgment  of  the 
Commission  to  the  Five  Civilized  Tribes  admitting  such 
person  to  citizenship,  and  that  enrollment  by  the  Commis- 
sion based  upon  such  a  theory  would  be  a  clear  violation  of 
the  rights  of  the  Indian  nations. 
Respectfully, 

J.  C.  McREYNOLDS, 

Acting  Attm^ney-  Gene7^al. 

The  Secretary  of  the  Interior. 
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GUANTANAMO  NAVAL  STATION— TONNAGE  TAX. 

A  vessel  coniiug  to  the  United  States  from  the  United  States  naval  sta- 
tion at  Guantanamo,  Caba,  with  freight  therefrom  or  in  ballast,  is 
not  subject  to  the  tonnage  tax  imposed  by  section  11  of  the  act  of 
June  19,  1886  (24  Stat.,  81). 

A  vessel,  however,  which  loads  at  a  foreign  port  and  merely  touches  at 
the  naval  station  en  route  is  subject  to  the  tonnage  tax. 

Department  of  Justice, 

May  S6,  190^. 

Sir:  I  received  your  letter  of  the  12th  instant,  asking  my 
opinion  upon  the  following  questions  in  reference  to  our 
station  at  Guantanamo,  Cuba:  ''Whether  or  not  vessels 
proceeding  to  the  naval  station  from  the  United  States  are 
required  to  clear  and  pay  fees  accordingly,  under  section 
4201,  Revised  Statutes,  and  whether  vessels  entering  in  the 
United  States  from  the  station,  under  sections  2772  and  2774, 
Revised  Statutes,  will  become  subject  to  tonnage  duties 
under  section  11  of  the  act  of  June  19,  1886  (24  Stat.,  81), 
as  if  from  a  foreign  port — first,  if  the  vessel  is  laden  exclu- 
sively with  freight  from  the  naval  station;  second,  if  she  is 
in  ballast;  third,  if  she  is  laden  wholly  or  in  part  with  mer- 
chandise from  a  foreign  port  or  place  other  than  the  naval 
station." 

Article  VII  of  the  act  of  Congress  approved  March  2, 1901 
(31  Stat.,  898),  and  Article  VII  of  the  Appendix  to  the  Con- 
stitution of  the  Republic  of  Cuba,  promulgated  May  20, 
1902,  are  in  this  language: 

"Article  VII.  To  enable  the  United  States  to  maintain 
the  independence  of  Cuba,  and  to  protect  the  people  thereof, 
as  well  as  for  its  own  defense,  the  Government  of  Cuba  will 
sell  or  lease  to  the  United  States  lands  necessary  for  coaling 
or  naval  stations  at  certain  specified  points,  to  be  agreed 
upon  with  the  President  of  the  United  States." 

In  pursuance  of  this  provision,  and  after  the  selection  of 
the  point  by  the  Presidents  of  the  United  States  and  Cuba, 
the  United  States  has  taken  possession  of  lands  at  Guanta- 
namo  and  established  a  naval  station. 

I  am  of  opinion  that  a  vessel  coming  from  that  station, 
and  with  freight  therefrom  or  in  ballast,  whether  or  not  the 
place  be  regarded  as  in  some  sense  a  '^  foreign  port  or 
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place,"  does  not  come  from  such  a  port  or  place  within  the 
meaning  and  purposes  of  the  tonnage  tax  laws.  The  place 
being  a  naval  station  of  the  United  States  and  so  exclusively 
used,  it  comes  practically  from  a  part  of  the  Government  of 
the  United  States. 

A  thing  may  be  within  the  letter  of  the  law  and  yet  with- 
out the  law. 

If,  however,  the  vessel  loads  at  a  foreign  port  and  merely 
touches  at  the  naval  station  en  route,  she  is  subject  to  the 
tonnage  tax. 

Respectfully, 

P.  C.  KNOX. 

The  Secretary  of  Commerce  and  Labor. 


RETIRED  ARMY  OFFICERS— ADVANCEMENT— RANK  AND 

PAY. 

An  officer  of  the  Army  retired  under  the  provisions  of  the  act  of  Octo- 
ber 1,  1890  (26  Stat.,  562)  for  physical  disabilities  contracted  in  the 
line  of  duty,  and  placed  on  the  retired  list  of  the  Army  with  the  rank 
and  retired  pay  of  one  grade  above  that  actually  held  by  him  at  the 
time  of  retirement,  is  not  entitled  to  an  additional  advancement  under 
the  provisions  of  the  Army  appropriation  act  of  April  23,  1904  (33 
Stat,  264). 

Department  of  Justice, 

Jiim  1,  1904. 

Sir:  I  have  the  honor  to  reply  to  your  letter  of  May  26, 
1904,  containing  a  request  for  an  expression  of  my  opinion 
upon  the  matter  hereinafter  set  forth. 

The  act  of  Congress  making  appropriation  for  the  support 
of  the  Army,  approved  April  23,  1904  (33  Stat,  264),  con- 
tains the  following  provision: 

''That  any  officer  of  the  Army  below  the  grade  of  briga- 
dier-general who  served  with  credit  as  an  officer  or  as  an- 
enlisted  man  in  the  regular  or  volunteer  forces  during  the 
civil  war,  *  *  *  and  whose  name  is  borne  on  the  official 
register  of  the  Army,  and  who  has  heretofore  been,  or  may 
hereafter  be,  retired  on  account  of  wounds  or  disability 
incident  to  the  service,  or  on  account  of  age  or  after  forty 
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years'  service,  may,  in  the  discretion  of  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate,  be  placed  on 
the  retired  Jist  of  the  Army  with  the  rank  and  retired  pay 
of  one  grade  above  that  actually  held  by  him  at  the  time  of 
retirement:  Provided^  That  this  act  shall  not  apply  to  any 
officer  who  received  an  advance  of  grade  since  the  date  of 
his  retirement  or  who  has  been  restored  to  the  Army  and 
placed  on  the  retired  list  by  virtue  of  the  provisions  of  a 
special  act  of  Congress." 

The  act  of  Congress  approved  October  1,  1890  (26  Stat., 
562),  relating  to  the  examination  of  certain  officers  of  the 
Army  and  to  promotions  therein,  provided — 

"Section  3.  That* the  President  be,  and  he  is  hereby, 
authorized  to  prescribe  a  system  of  examination  of  all  offi- 
cers of  the  Army  below  the  rank  of  major  to  determine  their 
fitness  for  promotion,  such  an  examination  to  be  conducted 
at  such  times  anterior  to  the  accruing  of  the  right  to  pro- 
motion as  may  be  best  for  the  interests  of  the  service: 
*  *  *  And  provided^  That  if  any  officer  fails  to  pass  a 
satisfactory  examination  and  is  reported  unfit  for  promotion, 
the  officer  next  below  him  in  rank,  having  passed  said  exam- 
ination, shall  receive  the  promotion:  And  provided^  Th^i 
should  the  officer  fail  in  his  physical  examination  and  be 
found  incapacitated  for  service  by  reason  of  physical  dis- 
ability contracted  in  line  of  duty  he  shall  be  retired  with  the 
rank  to  which  his  seniority  entitled  him  to  be  promoted; 
but  if  he  should  fail  for  any  other  reason  he  shall  be  sus- 
pended from  promotion  for  one  year,  when  he  shall  be 
reexamined,  and  in  case  of  failure  on  such  reexamination 
he  shall  be  honorably  discharged  with  one  year's  pay  from 
the  Army." 

It  appears  that  some  twenty-five  officers  heretofore  exam- 
ined in  order  to  determine  their  fitness  for  promotion,  as 
contemplated  by  the  act  of  October  1,  18i)U,  were  found 
incapacitated  for  service  by  reason  of  physical  disabilities 
contracted  in  the  line  of  duty  and  were  accordingly  retired 
with  the  rank  to  which  their  seniority  entitled  them  to  be 
promoted. 

You  ask  that  I  advise  you  whether  the  President,  by  and 
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with  the  advice  and  consent  of  the  Senate,  may  now  place 
any  of  the  officers  so  retired  under  the  act  of  1890,  upon 
the  retired  list  of  the  Army  with  the  rank  and  pay  of  one 
grade  above  that  heretofore  given  them  on  such  list. 

I  am  of  opinion  that  officers  retired  under  the  provisions 
of  the  act  of  1890  have  already  been  placed  on  the  retired 
list  of  the  Army  with  the  rank  and  retired  pay  of  one  grade 
above  that  actually  held  by  them  at  the  time  of  retirement, 
and  that  during  all  the  time  since  their  names  were  so  placed 
upon  such  list  they  have  enjoyed  the  rights  and  privileges 
which  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  under  the  act  of  April  23,  1904,  is  now  per- 
mitted to  confer  upon  other  officers  less  favorably  situated. 
The  actual  rank  of  officers  retired  under  the  act  of  1890  was 
one  grade  below  that  with  which  they  were  placed  on  the 
retired  list.  The  purpose  of  the  act  of  April  23,  1904,  was 
to  permit  the  President,  in  proper  cases,  to  give  officers  an 
advance  of  one  grade  above  that  which  they  had  actually 
held;  and  as  the  officers  in  reference  to  whom  your  inquiry 
relates  have  already  received  such  an  advancement  that  act 
can  have  no  reference  to  them. 
Respectfully, 

J.  C.  McREYNOLDS, 

Acting  Attorney'  General. 

The  Secretary  of  War. 
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The  provisions  of  section  355,  Revised  Statutes,  are  not  applicable  to  the 
expenditures  authorized  by  the  act  of  March  3,  1903  (32  Stat.,  1188), 
for  the  erection  of  necessary  improvements  on  lands  at  Guantanamo, 
Cuba,  leased  by  the  United  States  from  the  Republic  of  Cuba  for  the 
purposes  of  a  naval  station. 

The  advance  payments  of  rental  to  the  Government  of  Cuba  provided  for 
in  article  1  of  the  agreement  of  July  2,  1903,  may  lawfully  be  made 
without  further  proof  of  title  than  the  certified  copies  of  the  deeds 
conveying  the  lands  to  that  Government. 

Department  of  Justice, 

June  13^  1904.. 
Sir:   Under  date  of  the   7th  ultimo,  Acting  Secretary 
Charles  H.  Darling  addressed  a  letter  to  me,  petting  forth 
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the  seventh  article  of  the  Piatt  amendment,  so  called,  which 
forms  a  part  of  the  army  appropriation  act  of  March  2, 
1901  (31  Stat.,  898),  calling  attention  to  the  fact  that  a  lease 
of  certain  lands  in  Cuba  to  the  United  States  for  the  pur- 
pose of  establishing  naval  stations  on  such  lands  has  been 
executed  by  the  President  of  Cuba  and  the  President  of  the 
United  States,  quoting  the  provision  of  the  naval  service 
appropriation  act  of  March  3, 1903  (32  Stat.,  1188),  making 
an  appropriation  of  $100,000  fo>  "  necessary  expenditures 
incident  to  the  occupation  and  utilization  of  the  naval  sta- 
tion at  Guantanamo,  Cuba,"  stating  that  your  Department 
is  in  receipt  of  legalized  copies  of  deeds  purporting  to  con- 
vey to  the  Government  of  Cuba  titles  to  a  portion  of  the 
private  lands  within  the  area  of  the  lease  aforesaid,  and, 
finally,  requesting  my  opinion  upon  the  following  questions: 
"First,  whether,  in  view  of  the  fact  that  Congress,  by  the 
act  of  March  2,  1901,  first  above  quoted,  authorized  the 
leasing  of  naval  stations  in  Cuba,  and  the  lease  in  question 
having  been  made  in  pursuance*  of  such  authorization,  the 
provisions  of  section  355  of  the  Revised  Statutes  are  appli- 
cable to  the  case,  or  whether  they  are  to  be  treated  as  so 
far  modified  by  the  provisions  contained  in  the  acts  of  March 
2,  1901,  and  March  3,  1903,  as  to  authorize  the  erection  of 
the  necessary  improvements,  for  which  appropriation  has 
been  made,  upon  the  lands  so  leased;  and, 

'*  Secondly,  whether  the  certified  copies  of  deeds  herewith 
transmitted  may  be  accepted  as  sufficient,  and  partial  pay- 
ments to  the  Government  of  Cuba  made  under  the  following 
provision  of  article  1  of  the  lease:  'All  private  lands  and 
other  real  property  within  said  areas  shall  be  acquired  forth- 
with by  the  Republic  of  Cuba.  The  United  States  of  Amer- 
ica agrees  to  furnish  to  the  Republic  of  Cuba  the  sums 
necessary  for  the  purchase  of  said  private  lands  and  proper- 
ties, and  such  sums  shall  be  accepted  by  the  Republic  of 
Cuba  as  advance  payment  on  account  of  rental  due  by  virtue 
of  said  agreement.' " 

Section  355  of  the  Revised  Statutes  reads  as  follows: 
"  Sec.  355.  No  public  money  shall  be  expended  upon  any 
site  or  land  purchased  by  the  United  States  for  the  pur- 
poses of  erecting  thereon  any  armory,  arsenal,  fort,  forti- 
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fication,  navy-yard,  custom-house,  light-house,  or  other 
public  building,  of  any  kind  whatever,  until  the  written 
opinion  of  the  Attorney-General  shall  be  had  in  favor  of 
the  validity  of  the  title,  nor  until  the  consent  of  the  legis- 
lature of  the  State  in  which  the  land  or  site  may  be,  to  such 
purchase  has  been  given.  The  district  attorneys  of  the 
United  States,  upon  the  application  of  the  Attorney-General, 
shall  furnish  any  assistance  or  information  in  their  power 
in  relation  to  the  titles  of ^  the  public  property  lying  within 
their  respective  districts.  And  the  Secretaries  of  the  De- 
partments, upon  the  application  of  the  Attorney-General, 
shall  procure  any  additional  evidence  of  title  which  he  may 
deem  necessary  and  which  may  not  be  in  the  possession  of  the 
officers  of  the  Government,  and  the  expense  of  procuring  it 
shall  be  paid  out  of  the  appropriations  made  for  the  contin- 
gencies of  the  Departments,  respectively." 

I  am  of  the  opinion  that  this  section  of  the  Revised  Stat- 
utes is  not  applicable  to  the  state  of  facts  set  forth  in  the 
Acting  Secretary's  letter. 

As  to  your  second  question,  it  is  unnecessary  for  me  to 
determine  whether  or  not  the  deeds  to  the  Republic  of  Cuba 
are  valid.  They  seem  to  be  regularl}'^  executed  and  have 
been  accepted  by  the  Cuban  Government.  If  the  title  con- 
veyed by  these  deeds  be  defective,  the  responsibility  of  per- 
fecting it  rests  upon  the  Republic  of  Cuba  and  not  upon  the 
United  States.  I  am,  therefore,  of  opinion  that  partial  pay- 
ments to  the  Government  of  Cuba,  under  the  provisions  of 
article  1  of  the  agreement  of  July  2,  1903,  may  lawfully  be 
made  without  further  proof  of  title  than  the  certified  copies 
of  deeds  which  have  been  submitted  by  that  Government 
through  our  minister  at  Havana. 
RespectfuUv, 

W.  A.  DAY, 
Acting  Attorney-  General, 

The  Secbetary  of  the  Navy, 
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LOYAL  CREEK  CLAIMS— DISTRIBUTION  OF  FUND. 

The  money  appropriated  by  the  act  of  Congress  of  March  3,  1903  (32 
Stat,  996),  for  the  payment  of  the  so-called  '* loyal  Creek  claims" 
should  be  paid,  in  the  case  of  a  claimant  dying  before  January  1, 1898, 
to  the  distributees  of  such  claimant  determined  according  to  the  Creek 
laws;  and  in  the  case  of  a  claimant  dying  on  or  after  that  date,  to  hifi 
distributees  according  to  the  laws  of  Arkansas  in  force  in  Indian  Ter- 
ritory. 

Department  of  Justice, 

Jtms  U,  190^. 
Sir:  I  have  your  letter  of  the  4th  instant,  requesting  my 
opinion  upon  the  question  whether  the  Arkansas  laws  of 
succession,  or  those  of  the  Creek  Nation,  are  to  govern  in 
the  distribution  of  the  sum  of  money  appropriated  b}^  the 
act  of  March  3,  1903  (32  Stat.,  982,  994),  for  the  payment 
of  the  so-called  '•  loyal  Creek  claims,"  in  cases  where  the 
beneficiaries  are  deceased. 

The  act  of  March  3  appropriates  $600,000,  and  authorizes 
the  Secretary  of  the  Treasury  to  pay  said  sum,  less  attor- 
ney's fees,  to  the  loyal  Creek  Indians  and  freedmen  named  in 
aiticles  3  and  4  of  the  Creek  treaty  of  June  14,  1866  (14 
Stat.,  785),  said  payment  to  be  made — "  to  such  Indians  and 
freedmen  onl}'  whose  names  appear  on  the  list  of  awards 
made  in  their  behalf  by  W.  B.  Hazen  and  F.  A.  Field,  as 
commissioners  on  behalf  of  the  United  States  to  ascertain 
the  losses  of  said  Indians  and  freedmen  as  provided  in  said 
articles  three  and  four;  and  such  payments  shall  be  made  in 
proportion  of  the  awards  as  set  out  in  said  list:  ♦  ♦  ♦ 
Provided^  hoaoevei^  That  if  anj^  of  said  loyal  Creek  Indians 
or  freedmen  whose  names  are  on  said  list  of  awards  shall 
have  died,  then  the  amount  or  amounts  due  such  deceased 
person  or  persons,  respectively,  shall  be  paid  to  their  heirs 
or  legal  representatives." 

This  act  recognizes,  in  each  of  the  Creek  Indians  whose 
names  appear  on  the  Hazen  and  Field  roll,  a  valid  claim 
against  the  United  States.  At  the  death  of  any  such  Indian, 
an  interest  in  said  claim  vested  at  once  in  those  persons  sur- 
viving him  who  were  b}'  law  entitled  to  be  distributees  of 
his  personal  estate.  (See  Grant  y,  Bodwell^  78  Me.,  460; 
Thoin/pson  v.  Thomus^  30  Miss.,  152,  and,  especially,  Foster 
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V.  Fifidd^  20  Pick.,  67,  where  it  was  held  that  money 
received  by  an  administrator  from  the  Government  of  the 
United  States,  in  pursuance  of  a  treaty  with  a  foreign 
nation,  as  an  indemnity  for  loss  of  property  taken  from  the 
intestate  by  such  foreign  nation,  was  to  be  administered  as 
assets  of  the  intestate's  estate.) 

It  was  undoubtedly  the  intention  of  Congress  that  the 
money  appropiiated  by  the  act  of  March  3,  1903,  should  be 
paid  to  those  persons  who  possess  an  interest  in  the  ''loyal 
Creek"  claim;  that  is,  to  the  living  enrolled  claimants  and 
to  the  distributees  of  the  deceased  claimants.  (See  Johiison 
V.  Knights  of  Honor ^  53  Ark.,  255,  260,  and  cases  there 
cited.)  The  rights  of  such  distributees  in  the  fund  appro- 
priated are  to  be  detennined  in  each  case  by  the  laws 
governing  the  distribution  of  the  intestate's  personal  estate 
et  the  time  of  his  death. 

Prior  to  May  2,  1890,  the  distribution  of  personal  prop- 
erty of  Creek  Indians  dying  intestate  was  determined  solely 
by  the  laws,  customs,  and  usages  of  the  tribe.  (See  Jones  v. 
Meehan,  175  U.  S.,  1,  29.) 

On  May  2,  1890,  Congress  passed  an  act  (26  Stat,  81,  94, 
sec.  31)  extending  the  laws  of  Arkansas,  including  the  law 
of  descent  and  distribution,  to  the  Indian  Territory,  so  far 
as  not  locally  inapplicable,  but  providing  (section  30): 

"That  the  judicial  tribunals  of  the  Indian  nations  shall 
retain  exclusive  jurisdiction  in  all  civil  and  criminal  cases 
arising  in  the  country  in  which  members  of  the  nation  by 
nativity  or  by  adoption  shall  be  the  only  parties;  and  as  to 
all  such  cases  the  laws  of  the  State  of  Arkansas  extended 
over  and  put  in  force  in  said  Indian  Territory  by  this  act 
shall  not  apply." 

The  policy  of  the  act  of  1890  was  to  regulate  the  affairs 
of  persons  in  the  Indian  Territory  not  citizens  of  any  tribe, 
and  the  dealings  of  Indian  citizens  with  such  persons  and 
with  citizens  of  different  tribes,  but  to  leave  the  internal 
affairs  of  each  tribe  to  be  governed  as  formerly  by  the  tribal 
laws.  It  has  accordingly  been  held  by  the  court  of  appeals 
of  the  Indian  Territory  {Nlvensy,  37?*<?7W,  64S.  W.  Rep.,  604; 
76  id.,  114)  that  the  Indian  laws  of  descent  and  distribution 
continued  to  be  in  force  after  the  passage  of  the  act  of  1890. 


Digitized  by  LjOOQ IC 


The  Secretary  of  the  Interior.  165 

On  June  7,  1897,  Congress  enacted  (30  Stat.,  62,  83)— 

"That  on  and  after  January  1,  1898,  the  United  States 
courts  in  said  (Indian)  Territory  shall  have  original  and  ex- 
elusive  jurisdiction  and  authority  to  try  and  determine  all 
civil  causes  in  law  and  equity  thereafter  instituted  and  all 
criminal  causes  for  the  punishment  of  any  offense  committed 
after  January  1,  1898,  by  any  person  in  said  Territory,  and 
the  United  States  commissioners  in  said  Territory  shall  have 
and  exercise  the  powers  and  jurisdiction  already  conferred 
upon  them  by  existing  laws  of  the  United  States  as  respects 
all  persons  and  property  in  said  Territory;  and  the  laws  of 
the  United  States  and  the  State  of  Arkansas  in  force  in  the 
Territory  shall  apply  to  all  persons  therein,  irrespective  of 
race,  said  courts  exercising  jurisdiction  thereof  as  now  con- 
ferred upon  them  in  the  trial  of  like  causes." 

The  Curtis  Act  of  June  28,  1898  (30  Stat.,  495,  504),  pro- 
vided that  after  its  passage  the  tribal  laws  should  not  be 
enforced  at  law  or  in  equity  by  the  United  States  courts  in 
the  Territory  and  that  on  October  1,  1898,  the  tribal  courts 
should  be  abolished  and  all  causes  pending  therein  should 
be  transferred  to  the  United  States  courts. 

The  court  of  appeals  of  the  Indian  Territory  held,  in  the 
case  of  Niveixs  v.  Nlvens^  above  cited,  that  the  Curtis  Act, 
by  abolishing  the  Chei'okee  courts  and  forbidding  the  United 
States  courts  to  enforce  the  tribal  laws,  in  effect  repealed 
the  Cherokee  law  of  descent  and  that  thereafter  the  Arkan- 
sas statute  constituted  the  law  of  descent  applicable  to  the 
property  of  Cherokees. 

1  am  convinced  that  the  act  of  June  7, 1897,  by  providing 
that  the  laws  of  Arkansas  in  force  in  the  Territory  should 
apply  to  all  persons  therein,  operated  to  extend  the  Arkansas 
law  of  distribution  to  the  individual  estates  of  Indians  dying 
after  January  1,  1898. 

The  act  of  June  10, 1896  (29  Stat.,  321, 339),  and  the  Cur- 
tis Act  provided  for  the  enrollment  of  the  citizens  of  the 
Five  Civilized  Tribes,  as  preparatory  to  the  partition  of  the 
tribal  lands  and  moneys  among  the  individual  Indians.  The 
Creek  allotment  act  of  March  1,  1901  (31  Stat.,  861,869, 
sec.  28),  provided  that  if  any  enrolled  citizen  should  die 
'*  before  receiving  his  allotment  of  lands  and  distributive 
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share  of  all  the  funds  of  the  tribe,"  the  lauds  and  money  to 
which  he  would  be  entitled  should  descend  to  his  heirs  ac- 
cording to  the  Creek  laws.  The  acts  of  May  27,  1902  (32 
Stat.,  245,258),  and  June  30,  1902  (32  Stat,  500,  601), 
amended  the  act  of  March  1,  1901,  by  substituting  the 
Arkansas  statutes  of  descent  and  distribution  for  the  Creek 
laws. 

These  acts  of  Congress  form  part  of  a  general  plan  for 
the  partition  of  the  tribal  lands  and  moneys,  and  the  pro- 
visions of  said  acts  in  regard  to  descent  and  distribution  do 
not  affect  the  disposition  of  the  ''loyal  Creek"  fund,  which 
is  an  individual  asset  of  a  limited  number  of  the  tribesmen. 

It  is  my  opinion  that  the  money  appropriated  by  the  act 
of  March  3,  1903,  above  cited,  should  be  paid,  in  the  case 
of  a  claimant  dying  before  January  1,  1898,  to  the  distribu- 
tees of  said  claimant  determined  according  to  the  Creek 
laws,  and  in  the  case  of  a  claimant  dying  on  or  after  said 
date,  to  his  distributees  according  to  the  laws  of  Arkansas 
in  force  in  the  Territory. 
Respectfully, 

J.  C.  McREYNOLDS, 

Acting  Attaimey-  Oeneral. 

The  Secretary  of  the  Interior. 


PORTO  RICO— NAVIGABLE  WATERS-JURISDICTION. 

The  United  States  may  establish  aids  to  navigation  on  submarine  sites 
under  navigable  waters  of  Porto  Rico  without  cession  of  jurisdiction 
having  first  been  made  by  Porto  Rico  to  the  United  States. 

Department  of  Justice, 

Jn^e  17, 190^, 

Sir:  I  have  your  letter  of  April  18, 1904,  requesting  my 
opinion  as  to  whether  or  not  the  United  States  can  estab- 
lish aids  to  navigation  on  submarine  sites  under  navigable 
waters  of  Porto  Rico  as  it  now  does  under  the  navigable 
^waters  of  the  United  States. 

Such  submarine  lands  belonged  to  the  public  domain 
under  Spanish  rule,  and  ownership  of  them  for  public  use 
passed  by  the  treaty  of  peace  to  the  United  States.     By 
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the  first  section  of  article  339  of  the  Civil  Code  of  Spain, 
which  was  in  effect  in  Porto  Rico  at  the  time  of  the  cession 
thereof  to  the  United  States,  it  is  provided  that  there  shall 
belong  to  the  public  domain  those  things  which  are  intended 
for  public  use,  such  as  '*  roads,  canals,  rivers,  torrents,  ports 
and  bridges  constructed  by  the  State,  and  banks,  shores, 
roadsteads  and  others  of  a  like  character,"  and  it  is  more 
particularly  set  forth  in  article  407  of  said  code  that  '^  rivers 
and  their  natural  beds"  belong  to  the  public  domain. 

Section  13  of  the  organic  act  of  Porto  Rico  (31  Stat.,  80) 
provides: 

*'That  all  property  which  may  have  been  acquired  in 
Porto  Rico  by  the  United  States  under  the  cession  of  Spain 
in  said  treaty  of  peace  in  any  public  bridges,  road  houses, 
water  powers,  highways,  unnavigable  streams,  and  the  beds 
thereof,  *  ♦  *  J^^  ^jnof,  incVudlng  harbor  areas  or  navi- 
gable waters^  is  hereby  placed  under  the  control  of  the  gov- 
ernment established  by  this  act  to  be  administered  for  the 
benefit  of  the  people  of  Porto  Rico." 

And  in  the  act  of  July  1,  1902  (32  Stat.,  731),  granting  to 
the  government  of  Porto  Rico  for  the  use  and  benefit  of  the 
people  of  said  island  public  lands  and  buildings.  Congress 
reserves,  among  other  things,  '' harbor  areas  and  navigable 
streams  and  bodies  of  water  and  the  submerged  lands  under- 
lying the  same." 

In  the  case  of  States  of  the  United  States  the  soil  under 
navigable  waters  was  not  granted  by  the  Constitution  to  the 
United  States,  but  wai?  reserved  to  the  States,  respectively. 
{PoUarcPs  Lessee  v.  Uagan^  3  How.,  212.)  Title  to  lands 
under  tide  water  which  belonged  to  the  King  before  the 
Revolution  became  vested  in  the  Colonies  after  their  separa- 
tion; and  after  the  adoption  of  the  Constitution  the  States 
still  had  sovereignty  and  jurisdiction  over  them,  subject  to 
restrictions  imposed  by  the  State  and  Federal  constitutions; 
and  in  the  case  of  a  State  this  is  the  jurisdiction  that  under 
the  provisions  of  sections  4661  and  4662  of  the  Revised 
Statutes  must  be  ceded  before  a  light-house,  beacon,  public 
pier,  or  landmark  may  be  built  or  erected.  This  doctrine 
obtains  as  to  States  admitted  to  the  Union  since  the  adoption 
of  the  Constitution.     {Shively  v.  Bowlhy^  152  U.  S.,  1.) 
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Porto  Rico  never  had  such  jurLsdiction  over  such  lands, 
and,  therefore,  the  provisions  of  the  Revised  Statutes  as  to 
cession  of  jurisdiction  can  not  be  held  to  apply  to  such  Porto 
Rican  lands.  That  Congress  does  not  intend  Porto  Rico  to 
have  any  jurisdictional  control  over  such  lands  is  shown  by 
the  language  of  the  organic  act,  which  in  its  section  13 
expressly  excludes  harbor  areas  and  navigable  waters  f  ix>m 
the  control  and  management  of  the  Porto  Rican  government 
established  by  that  act  and  withholds  from  the  legislativ^e 
assembly  of  Porto  Rico  all  power  to  legislate  for  submarine 
lands  under  navigable  waters.  By  the  act  of  July  1,  1902 
(32  Stat.,  731),  all  control  over  submerged  lands  underhung 
harbor  areas  and  navigable  streams  and  bodies  of  water  in 
Porto  Rico  was  withheld  from  the  Porto  Rican  government 

Therefore,  answering  your  question,  I  am  of  the  opinion 
that  the  United  States  can  establish  aids  to  navigation  on 
submarine  sites  under  navigable  waters  of  Porto  Rico  without 
cession  of  jurisdiction  having  first  been  made  by  Porto  Rico 
to  the  United  States. 
Respectfully, 

J.  C.  McREYNOLDS, 
Acting  Attorney-  General. 

The  Secretary  of  Commerce  and  Labor. 


LEA8K    OF    CHEROKEE    MINERAL    LANDS— SECRETARY  OF 
THE  INTERIOR. 

An  instrument  dated  July  9,  1901,  purporting  to  be  a  mineral  lease  from 
a  Delaware  Indian  of  certain  lands  in  the  Indian  Territory,  was  void 
at  its  inception,  as  the  power  to  make  such  a  lease  was,  at  that  time, 
vested  exclusively  in  the  Secretary  of  the  Interior.  Act  of  June  28, 
1898,  sees.  13,  16  (30  Stat.,  498). 

This  authority  was  taken  from  the  Secretary  of  the  Interior  by  section 
73  of  the  act  of  July  1,  1902  (32  Stat.,  727),  and  it  is  now  impossible 
for  him  to  give  validity  to  the  lease,  either  in  whole  or  in  part. 

Under  section  72  of  the  act  of  July  1,  1902  (32  Stat,  726),  Cherokee 
citizens  have  the  power,  with  the  approval  of  the  Secretary  of  the 
Interior,  to  lease  their  allotments,  when  selected,  for  mineral  purposes. 

Department  of  Justice, 

June  25,  IBOIf. 
Sir:  I  have  your  letter  of  April  25,  inclosing  an  instru- 
ment executed  on  the  9th  of  July,  1901,  by  William  W. 
Nicholas,  a  Delaware  Indian,  puiporting  to  lease  to  Richard 
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C.  Adams  and  John  Bullette  a  certain  tract  of  land  in  the 
Indian  Territory.  You  state  that  this  and  72  similar  instru- 
ments were  filed  in  your  Department  by  Mr.  Adams,  for 
approval;  that  on  September  17,  1903,  each  of  said  instru- 
ments was  disapproved,  and  that  your  Department  has  now 
been  asked  to  reconsider  its  action  and  to  give  the  instru- 
^ments  approval.  You  request  my  opinion  upon  the  follow- 
ing questions: 

"1.  Whether  this  instrument  became  and  was  valid  and 
effective  as  a  lease  upon  execution  thereof  in  the  manner 
and  form  made?" 

"2.  Whether  this  Department,  having  disapproved  said 
instrument,  has  authority,  without  the  consent  of  both 
parties,  to  set  aside  such  action  and  now  approve  it?" 

'*3.  Whether  approval  of  this  instrument  at  this  time 
would  render  it  valid  and  effective  as  a  lease?" 

'•"4.  Whether,  without  the  assent  of  both  parties,  a  quali- 
fied approval  may  be  given  changing  the  terms  of  the  instru- 
ment, both  as  to  quantity  and  description  of  land  and  as  to 
the  time  the  instrument  shall  run?" 

^'  6.  Should  the  party  of  the  first  part  hereafter  duly  select 
as  his  allotment  any  part  of  the  land  described  in  this  instru- 
ment, will  it  be  competent  for  the  Secretary  of  the  Interior, 
after  such  selection,  to  approve  the  instrument  as  to  such 
allotment  without  the  assent  of  both  parties,  and  thereby  ren- 
der the  instrument  a  valid  and  effective  lease  as  to  the  allot- 
ment thus  selected?" 

1  have  also  received  your  letter  of  May  11,  inclosing  fur- 
ther papers  with  reference  to  this  matter. 

At  the  time  when  the  instrument  above  mentioned  was 
executed  by  Mr.  Nicholas,  the  exclusive  power  to  make  min- 
eral leases  of  Cherokee  lands  was  vested  in  the  Secretarj^  of 
the  Interior.  (Act  of  June  28,  1898,  sections  13,  16;  30 
Stat.,  498;  Chei^okee  Nation  v.  Hitchcock,  187  U.  S.,  294.) 
The  attempted  lease  by  Mr.  Nicholas  was  therefore  void  at 
its  inception. 

Since  the  passage  of  the  act  of  July  1, 1902,  providing  for 
the  allotment  of  lands  of  the  Cherokee  Nation  (32  Stat,  716), 
Cherokee  citizens  have  the  power  to  lease  their  allotments, 
when  selected,  for  mineral  purposes,  with  the  approval  of 
the  Secretary  of  the  Interior  (section  72).     The  Secretary  is 
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without  authority  to  make  such  leases  (section  73).  It  is 
therefore  impossible  for  you  now  to  give  validity,  either  in 
whole  or  in  part,  to  the  void  instrument  executed  by  Mr. 
Nicholas,  sincQ  such  an  act  would  be  the  making  and  not  the 
approving  of  a  lease.  . 

Your  first,  third,  fourth,  and  fifth  questions  are  accord- 
ingly answered  in  the  negative,  while  I  do  not  consider  it 
necessary  to  express  an  opinion  upon  the  second  question, 
as  to  the  power  of  your  Department  to  reconsider  its  pre- 
vious disapproval. 
Respectfully, 

M.  D.  PURDY, 
Acting  Attorney-  Oeneral. 
The  Secretary  of  the  Interior, 


DIRECTOR  OF  THE  MINT— SUBSIDIARY  COINAGE. 

The  Director  of  the  Mint  is  authorized,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  to  purchase  bullion  for  subsidiary  coinage,  and 
this  authority,  under  the  act  of  March  3, 1903  (32  Stat.,  1 109),  is  with- 
out limitation,  express  or  implied. 

Department  of  Justice, 

June  27,  1904. 

Sir:  1  have  the  honor  to  reply  to  your  communication  of 
June  4  in  which  you  ask,  '^Is  the  Director' of  the  Mint, 
with  the  approval  of  the  Secretary  of  the  Treasury,  author- 
ized to  purchase  silver  bullion  for  subsidiary  coinage?" 
and,  '*  If  you  answer  the  foregoing  interrogatory  in  the 
affirmative,  is  there  any  legal  limit  to  operations  of  this 
character?" 

By  the  act  of  February  21,  1853  (10  Stat.,  160),  the 
Treasurer  of  the  Mint,  with  the  approval  of  the  Director, 
is  authorized  to  purchase  bullion  for  subsidiarj''  coin  with 
tlie  bullion  fund  of  the  Mint.  This  provision  is  incorpo- 
rated into  the  Revised  Statutes  in  the  following  sections: 

**  Sec.  3513.  The  silver  coins  of  the  United  States  shall 
be  a  trade  dollar,  a  half  dollar  or  50-cent  piece,  a  quarter 
dollar  or  25-cent  piece,  a  dime  or  10-cent  piece.  ..." 

'"Sec.  3520.  In  oixler  to  procure  bullion  for  the  silver 
coinage  authorized  by  this  title,  the  superintendents,  with 
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the  approval  of  the  Director  of  the  Mint,  as  to  price,  terms, 
and  quantity,  shall  purchase  such  bullion  with  the  bullion 
fund.  .  .  ."  ' 

At  that  time  the  authority  to  purchase  bullion  for  subsid- 
iary  coin  was  unlimited.  By  section  3  of  the  joint  resolu- 
tion of  July  22,  1876  (19  Stat,  215),  this  authority  was, 
however,  by  implication  limited  to  an  amount  not  exceeding 
$50,000,000,  section  3  being  as  follows: 

*'That  in  addition  to  the  amount  of  subsidiary  silver  coin 
authorized  by  law  to  be  issued  in  redemption  of  the  frac- 
tional currency  it  shall  be  lawful  to  manufacture  at  the 
several  mints,  and  issue  through  the  Treasury  and  its  sev- 
eral offices,  such  coin,  to  an  amount,  that,  including  the 
amount  of  subsidiary  silver  coin  and  of  fractional  currency 
outstanding,  shall,  in  the  aggregate,  not  exceed,  at  any  time, 
$50,006,000." 

Section  8  of  the  act  of  March  14,  1900  (31  Stat.,  47),  pro- 
vides: 

'^That  the  Secretary  of  the  Treasury  is  hereby  author- 
ized to  use,  at  his  discretion,  any  silver  bullion  in  the  Treas- 
ury of  the  United  States  purchased  under  the  act  of  July 
14,  1890,  for  coinage  into  such  denominations  of  subsidiary 
silver  coin  as  may  be  necessary  to  meet  the  public  require- 
ments for  such  coin:  Provided^  That  the  amount  of  subsidi- 
ary silver  coin  outstanding  shall  not  at  any  time  exceed  in 
the  aggregate  $100,000,000.  Whenever  any  silver  bullion 
purchased  under  the  act  of  July  14,  1890,  shall  be  used  in 
the  coinage  of  subsidiary  silver  coin,  an  amount  of  Treasury 
notes  issued  under  said  act  equal  to  the  cost  of  the  bullion 
contained  in  such  coin  shall  be  canceled  and  not  reissued." 

This  section,  it  will  be  seen,  in  addition  to  fixing  the 
limit  of  subsidiary  coin  outstanding  at  $100,000,000,  gave 
additional  authority  for  the  coinage  of  such  coin  from  silver 
bullion  in  the  Treasur}'^  purchased  under  the  act  of  1890  for 
another  purpose.  This  section  in  no  way  modified  section 
3526  of  the  Revised  Statutes,  but  simply  gave  authority  to 
use  for  subsidiary  coinage  bullion  that  had  been  set  aside 
for  the  coinage  of  silver  dollars.  When  that  bullion  should 
become  exhausted  recourse  would  again  be  had  to  the 
authority   contained   in   section  3626.     Under  the  act  of 
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March  3,  1903  (32  Stat,  1109),  the  ''authority  given  to  the 
Secretary  of  the  Treasury  to  coin  subsidiary  silver  coins'' 
by  the  act  of  March  14:,  1900,  "may  hereafter  be  exercised 
without  limitation  as  to  the  amount  of  such  subsidiary  coin 
outstanding."  Obviously  the  intent  and  purpose  of  this 
act  was  to  clothe  the  Secretary  of  the  Treasury  with  au- 
thority to  provide  all  the  subsidiary  coin  necessary  for  the 
public  needs.  To  hold  that  Congress  gave  you  authority  to 
provide  all  the  subsidiary  coin  necessary,  but  withheld 
authority  to  purchase  the  bullion  for  such  coin,  would  do 
violence  to  the  plain  and  expressed  intent  of  that  body. 

This  question  was  carefully  considered  by  the  Senate  Com- 
mittee on  Finance,  and  that  committee,  to  use  the  language 
of  its  chairman  on  the  floor  of  the  Senate,  on  April  27,  last, 
agreed  that  "  there  is  no  limitation  or  restriction  upon  the 
amount  of  subsidiary  silver  coin  which  may  be  coined  or 
upon  the  right  of  the  Director  of  the  Mint  to  purchase  bul- 
lion for  such  coinage." 

You  are  therefore  advised  that  the  superintendents,  with 
the  approval  of  the  Director  of  the  Mint,  are  authorized  to 
purchase  bullion  for  subsidiary  coinage;  and  this  authority 
is  without  limitation,  expressed  or  implied. 
Ver}^  respectfully, 

P.  C.  KNOX. 

The  Secretary  of  the  Treasury. 


NAVAL  RESERVATION— PORTO  RICO— SHORE  LINE. 

By  proclamation  of  the  President  of  June  26, 1903,  the  following-described 
lands  were  reserved  for  naval  purix)ses:  "All  public  lands,  natural, 
reclaimed,  partly  reclaimed,  or  which  may  be  reclaimed  in  the  island 
of  Porto  Rico,  embraced  within  the  following  boundaries."  The 
boundaries  to  the  north  and  west  are  definitely  described.  On  the 
south  it  was  to  be  bounded  by  "the  shore  of  the  harbor,  and  to  extend 
east  2,400  feet,  more  or  less,  to  include  80  acres."  The  eastern  bound- 
ary was  not  defined. 

i/c/d,  That  this  area  can  not  be  made  up  in  part  of  submerged  lands  or 
harbor  areas  which  may  be  reclaimed,  but  that  the  southern  bound- 
ary should  run  along  the  present  shore  of  the  harbor,  extending  as  far 
easterly  as  is  necessary  to  include  80  acres  within  the  area  described. 
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The  word  **  shore,"  in  iSpanigh  law,  means  that  space  of  land  which  the 
waters  in  the  movement  of  the  tide  alternately  cover  and  uncover,  the 
limit  of  the  inner  or  land  line  being  at  the  point  of  the  hight^nt  ecjui- 
noctial  tides.  Where  the  tides  are  perceptible,  the  shore  line  logins 
on  the  land  side  at  the  line  reached  by  the  waters  in  stonns. 

The  "  seashore,"  in  the  United  States,  is  that  space  of  land  on  the  border 
of  the  sea  which  is  alternately  covered  and  left  dry  by  the  rising  and 
falling  of  the  tide;  the  space  of  land  between  high  and  low  water  mark. 

Department  of  Justice, 

Jime  28, 1904. 

Sir:  I  am  in  receipt  of  your  letter  of  April  14,  last, 
together  with  its  several  inclosures,  including  two  maps  of 
a  tract  of  land  in  San  Juan,  Porto  Rico,  which,  b}'  proclama- 
tion of  the  President  of  June  2i\  1903,  was  reserved  for 
naval  and  other  purposes. 

You  state  that  you  contemplate  improvements  upon  this 
land,  and  that  in  view  of  section  355  of  the  Revised  Statutes, 
and  a  difference  of  views  between  the  Navy  Department  and 
the  insular  government  as  to  what  constitute  the  boundaries, 
especially  the  southern  boundary  thereof,  you  desire  my 
opinion  upon  the  subject. 

The  proclamation  states  that  "  the  following  described 
lands  be,  and  the  same  are  hereby,  reserved  for  naval  pur- 
poses, to  wit:  All  public  lands,  natui'al,  reclaimed,  partly 
reclaimed,  or  which  may  be  reclaimed,  in  the  island  of 
Poito  Rico,  embraced  within  the  following  lK)undaries: 

^*The  public  land  lying  south  of  the  C-aguas  road,  shown 
on  the  United  States  hydrographic  map  No.  1745  of  July, 
1898,  and  for  250  feet  north  of  said  Caguas  road,  to  he 
bounded  on  the  west  by  a  true  north  and  south  line  passing 
through  the  eastern  corner  of  the  railway  station  shown  on 
said  map,  on  the  south  by  the  shore  of  the  harbor,  and 
to  extend  east  2,,400  feet,  more  or  less,  to  include  80 
acres;    *    *    *    ." 

The  proclamation  reserves  land  ''to  include  80  acres." 
The  view  of  the  Navy  Department  is  that  the  SO  acres  should 
not  include  submerged  land  which  ''may  be  reclaimed;" 
that  the  southern  boundary  line  should  run  along  the  pres- 
ent shore  of  the  harbor,  and  that  the  reserved  tract  should 
extend  east  a  distance  sufficient  to  include  said  80  acres 
within  the  present  shore  line  of  the  harbor,  at  the  time  of 
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the  proclamation  said  distance  being  estimated  to  be  2,400 
feet  more  or  less,  but  now  ascertained  to  be  considerably 
greater.  The  view  of  the  insular  authorities  is  that  the 
line  extending  east  should  be  substantially  2,400  feet,  and 
that  the  south  boundary  should  be  extended  some  distance 
from  the  present  ''  shore  of  the  harbor,"  so  that  the  80 
acres  shall  consist  in  part  of  submerged  lands  which  '*  may 
be  reclaimed." 

The  proclamation  reserves  for  naval  purposes  "  all  public 
lands,  natui*aU  reclaimed,  partly  reclaimed,  or  which  may 
be  reclaimed,"  embraced  within  certain  boundaries,  said 
lands  being  bounded  "on  the  south  by  the  shore  of  the 
harbor." 

By  the  word  "  shore,"  in  Spanish  law,  is  understood  that 
space  of  land  which  the  waters  in  the  movement  of  the  tide 
alternately  cover  and  uncover,  the  limit  of  the  inner  or  land 
line  being  at  the  point  of  the  highest  equinoctial  tfdes. 
Where  the  tides  are  not  perceptible,  the  shore  begins  on 
the  land  side  at  the  line  reached  by  the  waters  in  storms. 
(Escriche,  Tomo  1,  p.  370.) 

In  this  country  the  seashore  is  that  space  of  land  on  the 
border  of  the  sea  which  is  alternately  covered  and  left  dry 
by  the  rising  and  falling  of  the  tide — the  space  of  land 
between  high  and  low  water  mark. 

Under  the  English  law,  the  King  had  title  not  only  to  the 
shore  of  the  sea,  but  also  to  the  increase  of  land  by  the  sea, 
because  that  which  became  dry  land  by  the  action  of  the 
sea  was  formerly  part  of  the  s^vy  fundm  inaris^  and  conse- 
quently belonged  to  the  King  (De  Jure  Maris,  Chapter  IV), 
and  m  this  country  the  sovereignty  would  of  course  be 
vested  in  the  several  States.  The  imperceptible  increase  of 
land  which  is  known  by  the  name  of  "alluvion,"  means  the 
land  above  ordmary  high-water  mark;  for  the  land  between 
high  and  low  water  mark,  though  it  increase  to  a  vast  extent, 
belongs  to  the  Crown  of  England,  and  in  this  country  to 
the  several  States.     (Houck  on  Rivers,  sees.  230,  235.) 

The  Supreme  Court  has  laid  down  the  doctrine  that  "the 
United  States,  upon  acquiring  a  territory  whether  by  ces- 
sion from  one  of  the  States,  or  by  treaty  with  a  foreign 
country,  or  by  discovery  and  settlement,  take  the  title  and 
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dominion  of  the  lands  below  high-water  mark  of  tide  waters 
for  the  bene^t  of  the  whole  people,  and  in  trust  for  the 
future  States  to  be  created  out  of  the  territory."  {Shively 
V.  BowJJby^  152  U.  S.,  1.  See  also  Mann  v.  Taanna  Land 
Co.,  153  U.  S.,  283;  8  Opin.,  422.) 

There  is  a  large  area  in  the  harbor  of  San  Juan  which 
it  is  said  "  may  be  reclaimed,"  and  the  insular  authori- 
ties further  contend,  as  set  forth  in  the  opinion  of  their 
attorney -general,  that  "when  the  boundaries  of  the  reser- 
vation are  settled,  and  the  land  within  those  boundaries  is 
deeded  by  the  governor,  they  will  definitely  describe  the 
lands  owned  by  the  National  Government.  The  insular  gov- 
ernment would  then  own  the  land  between  the  shore  and 
the  depth  of  water  which  would  terminate  the  lands  to  be 
described  as  lands  'which  may  l)e  reclaimed.'  Thus,  if  the 
insular  government  should  reclaim  this  land,  as  it  would 
have  a  perfect  right  to  do,  it  would  then  own  a  strip  of  land 
between  what  is  now  the  water  front  of  the  proposed  Naval 
Reserve  and  the  navigable  waters  of  the  harbor." 

These  propositions  are  not  tenable,  for  such  lands  as  be- 
longed to  Spain,  under  the  treaty  of  Paris,  were  ceded  to 
the  United  States.  The  organic  act  of  Porto  Rico,  section 
13  (31  Stat.,  80),  especially  reserved  to  the  National  Gov- 
ernment "harbor  areas  and  navigable  waters."  The  act  of 
July  1,  1902  (32  Stat.,  731),  under  which  the  President 
issued  his  proclamation,  especiall}^  provides  that  he  may 
make  such  reservation  of  public  buildings  and  lands  in 
Porto  Rico  belonging  to  the  United  States  "as  he  may  deem 
necessaiy,  and  all  the  public  lands  and  buildings,  not  in- 
cluding harbor  areas  and  navigable  streams  and  bodies  of 
water  and  the  submerged  lands  underlying  the  same,  owned 
by  the  United  Stated  in  said  island  and  not  so  reserved  be, 
and  the  same  are  hereby,  granted  to  the  government  of 
Porto  Rico."  And  the  President  in  his  proclamation  reserv- 
ing the  tract  in  question,  makes  use  of  the  same  language. 

The  southern  boundary  of  the  reservation,  viewed  from 
any  aspect  of  the  question,  must  be  fixed  at  some  line  where 
the  President  has  power  and  authority  to  establish  it,  and 
this  under  the  organic  act  could  not  be  upon  "  harbor  areas 
and  navigable  waters,"  and  under  the  act  of  July  1,  1902, 
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and  the  proclamation  based  thereon,  it  could  not  be  upon 
"navigable  streams  of  water  and  the  submerged  lands  under- 
lying the  same."  In  issuing  his  proclamation,  the  Presi- 
dent could  not  have  had  in  contemplation  the  submerged 
lands  of  the  harbor,  for  he  could  not  make  these  the  prop- 
erty of  Porto  Rico.  The  title  thereto  was  vested  in  the 
United  States,  and  Congress  gave  to  the  President  no  power 
or  authority  to  dispose  of  them.  Therefore,  in  making  the 
reservation  of  80  acres,  he  set  aside  enough  of  such  lands  as 
Congress  gave  him  power  to  reserve  to  constitute  the  areii 
named.  He  defined  the  western  and  southern  boundary 
lines,  the  latter  being  "  the  shore  of  the  harbor."  The  east- 
ern boundary  was  not  defined,  but  the  land  to  be  reserved 
was  described  generally  as  to  lie  within  said  western  and 
southern  boundaries  and  "extend  east  2,400  feet,  more  or 
less,  to  include  80  acres."  As  this  area  can  not  be  made  up 
in  part  of  submerged  lands,  or  harbor  areas,  it  follows  that 
the  southern  boundary  must  be  the  present  shore  of  the 
harbor  and  that  the  land  extends  so  far  easterly  as  is  neces- 
sary to  include  the  area  of  80  acres  set  aside  in  the  procla- 
mation. 

Respectfully, 

P.  C.  KNOX. 
The  Secretary  of  the  Navy. 
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HON.  WILLIAM  H.  MOODY,  OF  MASSA- 
CHUSEITS. 

APPOINTED  JULY  1,  1904. 


CUSTOMS   LAW— PENAL  BOND   REQUIRED  OF  A(4ENT 
MAKING  ENTRY. 

(reneral  bonds  of  sufficiently  large  an  amount  may,  in  Rpecial  cases,  be 
lawfully  accepted  by  collectors  of  customs,  in  lieu  of  the  8i)ecial  bonds 
of  $1,000  each  required  by  section  2787,  Revised  Statutes,  from  agents 
making  entries  of  imported  merchandise  for  others,  requiring  them 
to  produce  the  declaration  of  the  owner  in  every  case  where  goods 
may  thereafter  be  imported  without  the  same  during  a  8pe<ufied  period, 

Departmb:nt  of  Justick, 

July  1,  lOOJf' 

Sir:  I  have  your  letter  of  June  16  last,  wherein  you 
stat«  that  your  Department  has  received  numerous  com- 
plaints concerning  bonds  required  for  the  production  of 
owners'  declarations  from  various  persons  and  transporta- 
tion companies  acting  as  intermediary  agents  for  the  entry 
of  merchandise  destined  to  such  owners  at  distant  places  in 
the  United  States.  You  refer  to  my  opinion  of  October  G, 
1903  (25  Opin.,  66),  wherein,  replying  to  your  request  to 
be  advised  under  what  particular  provision  of  law  bonds  for 
the  production  of  these  declarations  should  be  required,  I 
advised  you — 

"  I  am  of  the  opinion  that  section  2787  of  the  Revised  Stat- 
utes applies  to  the  case  which  you  state,  and  that  under  its 
provisions  in  all  such  cases  the  coUec^tor  is  required  to  take 
from  the  agent  a  bond  in  the  penal  sum  of  $1,000,  with  con- 
dition that  the  actual  owner  or  consignee  of  the  merchandise 
shall  deliver  a  full  and  correct  account  thereof  according  to 
the  terms  and  specifications  of  such  section. " 
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You  now  ask  whether,  instead  of  requiring  a  separate 
bond  in  each  instance,  you  may  properly  permit  an  agent, 
whose  business  it  is  to  make  entries  for  others,  to  give  a 
general  bond  for  the  production  of  declarations  by  owners 
so  conditioned  as  to  cover  every  case  where  imported  goods 
may  thereafter  be  entered  without  the  same. 

I  am  of  opinion  that  in  special  cases  where  it  appears 
manifestly  in  harmony  with  the  interest  of  the  Govern- 
ment, in  lieu  of  separate  bonds  for  $1,000  each,  you  may, 
upon  his  application,  lawfully  accept  from  any  person  or 
corporation  engaged  in  acting  as  an  intermediary  agent  for 
the  entry  of  imported  merchandise,  a  general  bond  to  pro- 
duce the  declaration  of  the  owner  in  every  instance  where 
an  entry  may  be  made  by  him  without  the  same  during  a 
specified  period.  This  bond  should  recite  the  intended 
action  of  the  agent,  should  be  for  a  sum  sufficiently  large  to 
cover  any  probable  contingency,  and  should  provide  for 
the  payment  of  $1,000  for  each  entry  made  unless  a  prop- 
erly verified,  full,  and  correct  account  of  the  merchandise 
included  therein,  as  contemplated  by  section  2787  of  the 
Revised  Statutes,  shall  be  delivered  to  the  collector  within 
ninety  days  after  the  entry.  It  should  only  be  accepted 
upon  a  written  application  of  the  agent  reciting  that  he 
intends  to  make  entries  for  others,  that  the  proposed  gen- 
eral bond  shall  cover  all  liabilities  which  would  be  incurred 
if  separate  bonds  for  $1,000  each  were  given  upon  each 
entry,  conditioned  as  required  by  section  2787  of  the 
Revised  Statutes,  and  that  it  is  expressly  understood  and 
agreed  such  bond  shall  be  received  by  the  collector  in  order 
to  prevent  the  delay,  inconvenience,  and  expense  which 
the  giving  of  special  bonds  would  entail,  and  for  the  peculiar 
benefit  of  the  applicant. 

I  suggest  that  no  general  bond  be  taken  to  cover  a  longer 
period  than  about  ninety  days;  that  only  a  meritorious 
party  be  permitted  to  give  one,  and  that  the  requirements 
herein  specified  should  be  rigidly  adhered  to.  You  will, 
of  course,  appreciate  the  necessity  of  having  the  bonds 
drawn  and  executed  with  the  greatest  care,  under  the  imme- 
diate direction  of  the  Solicitor  of  your  Department. 
Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  the  Treasury. 
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PHILIPPINE  ISLANDS— COPYRIGHT  AND  TRADE-MARK  LAWS. 

The  Philippine  Islands  are  not  *'a  foreigm  state  or  nation"  within  the 
meaning  of  the  copyright  laws,  and  the  inhabitants  of  thoHe  islands 
are  entitled  to  avail  themselves  of  the  l)enefit«  of  those  laws  within  the 
United  States.  Opinion  of  December  2,  1898  (22  Opin.,  268),  over- 
ruled. 

The  proviso  containe<l  in  section  4956,  Revised  Statutes,  that  the  two 
copies  of  books,  photographs,  chromos,  or  lithographs  nxjuired  to  be 
deposited  with  the  Librarian  of  Congress  shall  be  printed  from  type 
set  within  the  limits  of  the  United  States,  is  not  complied  with  by 
depositing  with  that  officer  copies  of  publications  printed  from  type 
set  within  the  Philippine  Islands.  Opinion  of  July  28, 1903  (25  Opin., 
25) ,  adhere<l  to. 

The  Librarian  of  Congress  in  determining  what  fees  should  be  charge<l 
under  section  4958,  Revised  Statutes,  for  the  recording,  etc.,  of  copy- 
rights, should  treat  a  citizen  or  re.sident  of  the  Philippine  Islands  as 
**a  person  not  a  citizen  or  resident  of  the  United  States." 

Owners  of  trade-marks  who  are  residents  of  the  Philippine  Islands  are 
not  entitled  to  obtain  registration  thereof  under  our  laws,  for  the 
reason  they  are  not  "domiciled  in  the  United  States  or  located  in 
any  foreign  country  or  tribes,  etc.,"  as  required  by  the  act  of  March  3, 
1881  (21  Stat,  502).  Opinion  of  February  19,  1902  (23  Opin.,  634), 
adhere4  to. 

The  Attorney-General  declines  to  answer  the  question  whether  citizens 
of  the  Philippine  Islands  are  entitle<i  to  the  benefits  of  the  patent 
laws  of  the  United  States,  there  being  no  case  involving  that  question 
pending  before  the  Department  making  the  inquiry. 

Department  of  Justice, 

July  6,  190i. 
Sir:  I  have  the  honor  to  reply  to  your  communication  of 
June  18,  wherein  you  refer  to  the  opinions  of  this  Depart- 
ment dated  December  2,  1898  (22  Opin.,  268),  February  19, 
1902  (23  Opin.,  634),  and  July  28,  1903  (25  Opin.,  25),  and 
request  an  expression  of  my  views  as  to  whether  citizens  of 
the  Philippine  Islands  are  entitled  to  avail  themselves  of  the 
provisions  of  the  copyright,  trade-mark,  and  patent  laws  of 
the  United  States  so  as  to  secure  the  protection  thereof 
within  the  States  of  the  Union. 

THE  COPTRIGHT  LAWS. 

The  statutory  law  of  the  United  States  upon  the  subject 
of  copyright  was  materially  changed  by  the  act  of  March  3, 
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1891  (26  Stat,  1106),  which  in  express  terms  amends  sundry 
sections  of  the  Revised  Statutes  and  contains  other  pro- 
visions of  a  general  nature.  So  much  of  the  law  as  it  now 
exists,  pertinent  to  the  present  inquiry  and  necessary  to 
quote,  follows: 

Section  4952  (as  amended).  "The  author,  inventor,  de- 
signer or  proprietor  of  any  book,  map,  chart,  dramatic  or 
musical  composition,  engraving,  cut,  print,  or  photograph 
or  negative  thereof,  or  of  a  painting,  drawing,  chromo, 
statue,  statuary,  and  of  models  or  designs  intended  to  be 
perfected  as  works  of  the  fine  arts,  and  the  executors,  ad- 
ministrators, or  assigns  of  any  such  person  shall,  upon  com- 
plying with  the  provisions  of  this  chapter,  have  the  sole 
liberty  of  printing,  reprinting,  publishing,  completing,  copy- 
ing, executing,  tinishing,  and  vending  the  same;  and,  in  the 
case  of  dramatic  composition,  of  publicly  performing  or  rep- 
resenting it  or  causing  it  to  be  performed  or  represented  by 
others;  and  authors  or  their  assigns  shall  have  the  exclusK'e 
right  to  dramatize  and  translate  any  of  their  works  for 
which  copyright  shall  have  been  obtained  under  the  laws  of 
the  United  States." 

Section  4956  (as  amended).  "No  person  shall  be  entitled 
to  a  copyright  unless  he  shall  *  *  *  deliver  at  the  office 
of  the  Librarian  of  Congress  *  *  *  a  printed  copy  of 
the  title,  *  *  *  nor  unless  he  shall  also  *  *  * 
deliver  at  the  office  of  the  Librarian  *  *  *  two  copies 
of  such  copyright  book,  map,  chart,  dramatic  or  musical 
composition  *  *  *  :  J^^'ovided^  That  in  the  case  of  a 
book,  photograph,  chromo,  or  lithograph,  the  two  copies 
of  the  same  required  to  be  delivered  or  deposited  as  above 
shall  h^  printed  from  type  set  icithin  the  limits  of  the  United 
States^  or  from  plates  made  therefrom,  or  from  negatives, 
or  dmwings  on  stone  made  within  the  limits  of  the  United 
States,  or  from  transfers  made  therefrom     *     *    *." 

Section  4958  (as  amended).  "The  Librarian  of  Congress 
shall  receive  from  the  persons  to  whom  the  services  desig- 
nated are  rendered  the  following  fees: 

*  *  *  ^  *  ^  * 

"All  fees  so  received  shall  be  paid  into  the  Treasury  of 
the  United  States:  Provided,  That  the  charge  for  recording 
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the  title  or  description  of  any  article  entered  for  copyright, 
the  production  of  a  person  not  a  citizen  or  resident  of  the 
United  States,  shall  be  one  dollar    *    *    *." 

Section  13,  act  March  3, 1891.  ''That  this  act  shall  only 
apply  to  a  citizen  or  subject  of  a  foreign  state  or  nation 
when  such  foreign  state  or  nation  permits  to  citizens  of  the 
United  States  of  America,  the  benefit  of  copyright  on  sub- 
stantially the  same  basis  as  its  own  citizens;  or  when  such 
foreign  state  or  nation  is  a  party  to  an  international  agree- 
ment which  provides  for  recipro<dty  in  the  granting  of 
copyright,  by  the  terms  of  which  agreement  the  United 
States  of  America  may,  at  its  pleasure,  become  a  party  to 
such  agreement    *     *     *."     (26  Stat,  1110.) 

It  is  manifest  from  the  foregoing  quotations  that  the 
statutes  governing  copyright  apply  to  all  persons  irrespec- 
tive of  nationality,  except  citizens  or  subjects  "  of  a  foreign 
state  or  nation  "  which  does  not  grant  to  our  citizens  the 
benefits  of  its  copyright  law.  Unless,  therefore,  citizens  of 
the  Philippine  Islands  can  be  properly  designated  as  citizens 
or  subjects  '' of  a  foreign  state  or  nation"  they  are  entitled 
to  avail  themselves  of  the  privileges  of  the  copyright  laws 
of  the  United  States  and  to  receive  protection  thereunder 
within  the  States  of  the  Union. 

I  am  of  opinion  that  within  the  meaning  of  the  copyright 
laws  the  Philippines  are  not  a  foreign  state  or  nation.  The 
opinions  of  the  Supreme  Court,  announced  since  they  were 
acquired  by  the  United  States,  clearly  establish  that  upon 
their  cession  they  ceased  to  be  a  foreign  country.  {De  Lina 
V.  BidweU,  182  U.  S.,  1;  Otrnzales  v.  WUliams,  192  U.  S., 
1.)  It  follows  that  the  inhabitants  of  the  islands  may  take 
advantage  of  our  copyright  laws  and  claim  protection  there- 
under within  the  States. 

My  predecessor,  on  December  2,  1898  (22  Opin.,  268), 
before  the  ratification  of  the  treaty  of  peai^e  with  Spain 
under  which  dominion  over  the  Philippines  was  acquired, 
replying  to  a  re<][uest  from  the  President,  advised  that  the 
inhabitants  of  Manila  were  not  then  entitled  to  register 
publications  for  copyright  under  the  laws  of  the  United 
States.  In  the  course  of  his  opinion,  referring  to  Porto 
Sico,  Cuba,  and  Manila,  he  said  that  they  had  not  as  j^et 
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been  formally  ceded,  and,  "in  ray  opinion,  when  they  shall 
have  been  directly  ceded  by  treaty  to  the  United  States, 
and  such  treaty  duly  ratified  by  the  Senate,  their  respective 
inhabitants  will  not  be  entitled  to  the  benefit  of  the  copy- 
right laws  unless  the  treaty  by  its  terms  confers  such  right 
or  Congress  shall  afterwards  extend  such  laws  to  the  inhabi- 
tants of  those  countries." 

If  the  opinion  of  my  predecessor  can  be  properly  con- 
strued as  denying  to  the  inhabitants  of  the  Philippine 
Islands,  after  their  cession  to  the  United  States,  the  right 
to  take  advantage  of  our  copyright  laws  and  to  receive  the 
protection  thereof  within  the  United  States,  the  decisions 
of  the  Supreme  Court  announced  since  1898  are  in  conflict 
therewith,  and  in  view  of  the  same  such  denial  can  no  longer 
be  accepted  as  a  correct  exposition  of  the  law. 

The  proviso  contained  in  section  4956  of  the  Revised 
Statutes,  as  amended  and  above  quoted,  provides  that  the 
copies  of  any  book,  photograph,  chromo,  or  lithograph  re- 
quired to  be  delivered  or  deposited  with  the  Librarian  of 
Congress  shall  be  printed  from  type  set  within  the  United 
States  or  from  plates  made  therefrom,  or  from  negatives  or 
drawings  from  stone  made  within  the  limits  of  the  United 
States,  or  from  transfers  made  therefrom.  In  the  opinion 
of  Mr.  Acting  Attorney-General  Hoyt,  dated  July  28,  1903 
(25  Opin.,  25),  he  construed  this  proviso  and  held  that  books 
printed  from  type  set  within  the  territory  of  the  Philippine 
Islands  did  not  meet  its  requirements.  I  see  no  objection 
to  that  opinion,  and  accordingly  adhere  to  the  same. 

The  Librarian  of  Congress,  in  determining  what  fees 
should  be  charged  under  section  4958,  Revised  Statutes,  as 
amended,  should  treat  a  citizen  or  resident  of  the  Philippine 
Islands  as  "a  person  not  a  citizen  or  resident  of  the  United 
States." 

THE   TRADE-MARK   LAWS. 

My  predecessor,  in  an  opinion  dated  February  19,  1902 
(23  Opin.,  634),  responding  to  an  inquiry,  advised  the  Sec- 
retary of  the  Interior  that  owners  of  trade- marks  who  are 
residents  of  the  Philippine  Islands  are  not  entitled  to  obtain 
registration  thereof  under  our  laws,  because  they  are  not 
''domiciled  in  the  United  States  or  located  in  any  foreign 
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country  or  tribes,"  as  expressly  required  by  the  statute. 
(Act  of  March  3, 1881 ;  21  Stat. ,  502.)  That  opinion  appears 
to  me  correct,  and  is  adhered  to. 

THE   PATENT  UVWS. 

I  can  not  see  from  your  communication  that  an  actual 
case  has  arisen  for  the  proper  determination  of  which  it  is 
necessary  to  determine  whether  citizens  of  the  Philippine 
Islands  are  entitled  to  the  benefit  of  our  patent  laws.  In 
advance  of  such  actual  case  the  well-established  rule  in  this 
Department  makes  it  necessary  for  me  to  decline  to  express 
an  opinion  in  reference  to  the  law  upon  that  subject. 
Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  War. 


ATTORNEY-GENERAL-CONSTRUCTION  OF  A  DEPARTMENTAL 
REGULATION. 

The  question  as  to  whether  or  not  a  citizen  of  Porto  Rico,  legally  a 
resident  of  New  York,  ia  eligible  for  appointment  in  the  Marine- 
Hospital  Service  under  a  departmental  r^ulation  which  requires 
the  applicant  to  be  a  citizen  of  the  United  States,  or,  if  of  foreign  birth, 
to  furnish  proof  of  American  citizenship,  does  not  involve  any  question 
of  law  within  the  meaning  of  section  356,  Revised  Statutes,  and  is  not, 
therefore,  one  properly  calling  for  an  opinion  of  the  Attorney-General. 
The  requirement  not  being  demanded  by  law,  its  interpretation  may 
properly  be  left  to  the  department  or  bureau  responsible  for  its 
existence  and  execution.  18  Opin.,  521;  20  Opin.,  649;  21  Opin.,  255, 
followed. 

Department  of  Justice, 

July  8,  190 J^, 
Sir:  I  have  received  your  letter  of  the  27th  ultimo,  re- 
questing an  expression  of  my  opinion  upon  the  question 
whether,  in  view  of  paragraph  18  of  the  Regulations  for 
the  Government  of  Public  Health  and  Marine-Hospital 
Service  of  the  United  States,  approved  August  12,  1903, 
Dr.  Jose  Sastrano-Belaval  y  Veve,  who,  in  his  application, 
states  that  he  is  a  *'  citizen  of  Porto  Rico,  and  a  legal  resi- 
dent of  the  State  of  New  York,"  is  eligible  for  appointment 
to  the  position  of  assistant  surgeon  in  the  Marine-Hospital 
Service. 
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The  paragraph  referred  to  is  as  follows; 

"  Graduates  of  medicine  desirous  of  undergoing  examina- 
tion* for  the  position  of  assistant  surgeon  in  the  Public 
Health  and  Marine-Hospital  Service  of  the  United  States, 
must  make  an  application,  addressed  to  the  Surgeon-General, 
in  their  own  handwriting,  requesting  permission  to  appear 
before  the  board  of  examiners.  Applicants  for  examination 
should  state  their  age,  date  and  place  of  birth,  present  legal 
residence,  and  whether  they  are  citizens  of  the  United 
States,  and  the  name  of  medical  school  and  college  of  which 
they  are  graduates,  and  furnish  testimonials  from  at  least 
two  persons  as  to  their  professional  and  moral  character. 
Applicants  of  foreign  birth  must  furnish  proof  of  American 
citizenship." 

My  attention  has  not  been  been  called  to  any  statute 
requiring  applicants  for  such  positions  to  be  citizens  of  the 
United  States.  Neither  the  acts  of  Congress  of  January  4, 
1889  (25  Stat,  639),  and  July  1,  1902  (32  Stat.,  712), 
authorizing  the  making  of  certain  regulations,  nor  the 
Marine  Hospital  Regulations  of  1885  and  1889  prescribe 
any  such  requirement,  and  the  Civil  Service  Commission 
examines  citizens  of  Porto  Rico  for  appointments  to  posi- 
tions, the  examinations  for  which  come  within  its  jurisdic- 
tion.    (Rule  V,  par.  1.) 

The  provision  in  question,  therefore,  seems  to  be  one 
which  can  be  made  or  annulled  at  will  and  enforced  or 
waived  as  seems  expedient.  Not  being  demanded  by  law, 
it  is  not  law  in  the  sense  in  which  that  term  is  used  in  the 
statutory  provision  (Rev.  Stat.,  sec.  356)  that  the  opinion 
of  the  Attorney-General  maybe  required  on  "any  questions 
of  law"  arising  in  the  administration  of  the  Executive 
Departments.  It  may  more  properly  be  left  for  interpreta- 
tion by  the  department  or  bureau  to  which  it  pertains  and 
which  is  responsible  for  its  existence  and  execution.  (18 
Opin.,  521;  20  Opin.,  649;  21  Opin.,  255.)  As  the  basis  of 
the  regulation  is  to  be  found  only  in  the  will  of  its  maker, 
to  advise  him  what  meaning  his  language  conveys  would 
be  useless,  since  an  interpretation  b}^  me  unsuitable  to  him 
could  only  result  in  a  revision. 

It  may  be  that  under  the  rule  as  it  stands,  requiring  an 
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applicant  to  state  whether  he  is  a  citizeti  of  the  United  States^ 
and  if  of  foreign  birth  to  furnish  proof  of  American  citizen- 
ships you  mean  to  confine  the  examination  to  citizens  of  the 
United  States.  Or  possibly  you  may  have  intended  only  to 
require  American  citizenship  in  the  broad  sense  covering  all 
persons  owing  allegiance  to  the  United  States. 

For  the  reasons  above  stated,  however,  it  does  not  seem 
to  me  to  be  a  case  calling  for  an  opinion  on  my  part. 
Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  the  Treasury. 


RETIRED  ARMY  OFFICERS— ADVANCEMENT— OFFICE. 

Officers  of  the  Army  on  the  retire<l  list  hold  public  office;  but  an 
advancement  of  such  an  officer,  as  authorized  by  the  act  of  April  23, 
1904  (33  Stat,  264),  does  not  create  an  office,  and  is  not  accomplished 
by  an  exercise  of  the  appointing  power. 
The  Attorney-General  declines  to  express  an  opinion  upon  the  question 
whether  a  retired  officer  advanced  in  rank  and  pay  by  the  Executive 
under  the  act  of  April  23,  1904,  may  be  paid  at  the  advanced  rate 
before  the  Senate  has  consented  to  the  advancement,  as  that  question 
has  been  decided  by  the  Comptroller  of  the  Treasury,  whose  decision, 
under  section  8  of  the  act  of  July  31, 1894  (28  Stat.,  208),  is  conclusive 
in  law. 

Department  of  Justice, 

July  11, 190^. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  July  6,  with  its  inclosures,  in  which  you  ask  my 
opinion  on  certain  questions  of  law  arising  as  follows  in  the 
administration  of  the  War  Department: 
The  act  of  April  23,  1904  (33  Stat,  264),  provides: 
"Any  oflScer  of  the  Army  below  the  grade  of  brigadier- 
general  who  served  with  credit  as  an  officer  or  as  an  enlisted 
man  in  the  regular  or  volunteer  forces  during  the  civil  war 
prior  to  April  ninth,  eighteen  hundred  and  sixty-five,  other- 
wise than  as  a  cadet,  and  whose  name  is  borne  on  the 
official  register  of  the  Army,  and  who  has  heretofore  been, 
or  may  hereafter  be,  retired  on  account  of  wounds  or  dis- 
ability incident  to  the  service,  or  on  account  of  age  or  after 
forty  years'  service,  may,  in  the  discretion  of  the  President, 
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by  and  with  the  advice  and  consent  of  the  Senate,  be  placed 
on  the  retired  list  of  the  Army  with  the  rank  and  retired 
pay  of  one  grade  above  that  actually  held  by  him  at  the 
time  of  retirement." 

In  the  operation  of  this  law  a  number  of  officers  of  the 
Army  on  the  retired  list  became  entitled  to  advancement  in 
the  Executive  discretion,  and,  in  reference  to  a  particular 
case  of  this  class  which  you  state,  you  suggest  the  geneiul 
inquiry  whether  in  the  event  advancement  be  given  the  offi- 
cer in  question  in  the  form  of  a  recess  appointment  the 
"vacancy"  should  be  regarded  as  happening  on  April  23, 
1904,  the  date  of  approval  of  the  above  act,  or  on  the  date 
when  the  discretion  vested  in  the  President  by  that  enact- 
ment had  been  fully  exercised  by  the  verification  of  the 
service  of  the  officer  in  the  civil  war  and  the  deteimiilation 
that  the  service  was  creditable. 

The  Senate  adjourned  on  April  28  without  day,  and  the 
inquiry  is  thus  presented  whether  the  authority  of  the 
President  is  to  be  regarded  as  his  constitutional  power  to 
appoint  to  office,  and  whether  the  power  waa  ripe  for  exer- 
cise, and  vacancies  existed  before  the  adjournment  of  the 
Senate  within  the  meaning  of  the  prohibition  of  section 
1761,  Revised  Statutes,  which  pro\'ides: 

"No  money  shall  be  paid  from  the  Treasury  as  salary, 
to  any  person  appointed  during  the  recess  of  the  Senate  to 
fill  a  vacancy  in  any  existing  office,  if  the  vacancy  existed 
while  the  Senate  was  in  session  and  was  by  law  required  to 
be  filled  by  and  with  the  advice  and  consent  of  the  Senate, 
until  such  appointee  has  been  confirmed  by  the  Senate." 

Upon  this  situation  you  propound  the  following  precise 
questions: 

"  1.  Do  officers  of  the  Array  on  the  retired  list  hold  pub- 
lic office,  and  should  the  advancement  authorized  in  the  act 
of  April  23,  1904,  be  accomplished  by  an  exercise  of  the 
appointing  power? 

"  2.  When  a  vacancy  occurs,  or  is  created  by  a  legislative 
enactment  while  the  Senate  is  in  session,  can  such  vacancy 
be  filled  during  a  recess  of  the  Senate,  provided  an  act  or 
thing  is  required  by  law  to  be  done  as  a  condition  precedent 
to  such  exercise  of  the  appointing  power?    In  other  words. 
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must  the  date  when  the  vacancy  occurred,  or  was  created, 
be  alone  considered  in  connection  with  the  exercise  of  the 
appointing  power,  or  must  the  statutes  which  require  cer- 
tain acts  to  be  done,  or  which  require  an  exercise  of  the 
Executive  discretion,  be  also  considered  in  determining 
whether  a  vacancy  exists  which  may  be  filled  by  a  recess 
appointment?" 

As  to  your  first  question,  it  is  clear  that  officers  of  the 
Army  on  the  retired  list  hold  public  office.  They  are  a  part 
of  the  Army  of  the  United  States  (sec.  1094,  Rev.  Stat; 
Woody.  United  States,  15  Ct.  Cls.,  151,  160;  United  States 
V.  Tyl^r,  105  U.  S.,  244;  United  States  v.  Wood,  107  U.  S., 
414;  Badeau  v.  United  States,  130  U.  S.,  439).  But  it  is 
equally  clear  that  advancement  on  the  retired  list,  such  as 
is  authorized  by  the  act  of  April  23,  1904,  does  not  create 
an  office  and  is  not  accomplished  by  an  exercise  of  the 
appointing  power.  This  is  made  evident,  I  think,  by  the 
opinion  of  the  Court  of  Claims  in  Wood  v.  U?iited  States 
(15  Ct.  Cls.,  supra): 

"By  Revised  Statutes,  section  1094,  officers  on  the  retired 
list  of  the  Army  compose  part  of  the  Army  of  the  United 
States,  and  therefore  no  one  can  be  upon  that  list  who  is  not 
an  officer  appointed  as  required  by  the  Constitution,  Article 
II,  section  2.  But  being  such  officer,  thus  appointed,  of 
any  grade  on  the  active  list,  he  may  be  retired  with  a  rank 
higher  or  lower  than  that  which  belongs  to  his  office  when- 
ever Congress  sees  fit  so  to  provide.  Congress  can  not 
appoint  him  to  a  new  and  different  office,  because  the  Con- 
stitution vests  the  appointing  power  in  the  President  with 
the  advice  of  the  Senate,  or  in  certain  classes  in  the  Presi- 
dent alone,  the  heads  of  the  executive  departments,  or  the 
courts  of  law;  but  Congress  may  transfer  him  to  the  retired 
list,  and  may  change  his  rank  and  pay  at  any  time,  without 
coming  in  conflict  with  that  provision  of  the  Constitution. 

*'  Congress  has  frequently  exercised  the  power  of  changing 
the  mere  rank  of  officers  without  invoking  the  constitutional 
power  of  the  Executive  to  appoint  the  incumbents  to  new 
offices.     ♦    *    ♦ 

*'In  the  present  case,  the  claimant  being  a  colonel  in  the 
line  of  the  Army,  his  retirement  with  the  rank  of  major- 
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general,  under  the  act  authorizing  it,  did  not  confer  upon 
him  a  new  office,  and  therefore  did  not  make  him  a  major- 
general.  He  remained  a  colonel  of  cavalry,  to  which  office 
he  had  been  duly  appointed,  and  he  acquired  only  new  and 
higher  rank  by  the  act  of  Congress  authorizing  his  retire- 
ment." 

In  the  opinion  of  the  Supreme  Court  on  the  same  case 
(107  U.  S.,  414)  Justice  Blatchford,  speaking  for  the  court, 
after  stating  the  views  of  the  Court  of  Claims,  says  (p.  417): 

"  These  views  appear  to  us  to  be  sound.  General  Wood, 
holding  the  office  of  a  colonel  of  cavalry  in  the  Arm}^  his 
retirement  with  the  rank  of  major-general,  under  the  act  of 
1868,  did  not  confer  on  him  the  office  of  major-general.  He 
remained  in  the  office  of  colonel  of  cavalry,  and  acquired  a 
higher  rank  and  higher  pay  as  a  retired  officer.  Such  i-ank 
not  being  an  office,  Congi*ess  could  change  his  rank,  and 
with  it  his  pay,  as  it  did  by  the  act  of  1875." 

I  am  further  of  the  opinion  that  this  view  of  the  case  is 
not  affected  bj^^  the  fact  that  the  exercise  of  the  discretion 
of  the  Executive  under  the  act  of  1904  must  be  approved  by 
the  Senate.  Concurrence  by  the  Senate  is  a  condition 
attached  to  the  exercise  of  the  President's  discretion  and  to 
the  right  of  the  officers  to  be  advanced,  but  does  not  make 
that  an  office  which  otherwise  would  not  be  so,  nor  invoke 
the  power  of  appointment  under  the  Constitution.  The 
condition  is  merely  a  particular  method  of  providing  for 
the  advanced  rank  and  pay  conferred  by  Congress  acting 
within  its  constitutional  powers. 

My  answer  to  your  first  question  renders  it  unnecessary 
to  consider  the  second,  which  proceeds  upon  the  theorj^  that 
the  Executive  power  to  appoint  is  involved,  and  I  have  just 
held  that  this  is  not  so. 

I  proceed,  however,  to  say  that  the  practical  question 
underlying  both  your  inquiries  is  whether  upon  the  exer- 
cise of  the  executive  discretion  an  officer  advanced  in  rank  and 
pay  may  be  paid  at  the  advanced  rate  before  the  Senate  has 
given  its  consent  and  advice.  It  seems  that  this  question 
was  referred  by  you  to  the  Comptroller  of  the  Treasury 
upon  a  claim  for  the  advanced  pay  in  the  account  of  a  re- 
tired officer  advanced  under  the  statute,  and  was  by  him 
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decided  in  the  negative.  Under  section  8  of  the  act  of  July 
31, 1894  (28  Stat,  162,  208),  the  decision  of  the  Comptroller 
upon  any  question  involving  the  pa5'ment  of  money,  duly 
referred  to  him,  must  govern  in  passing  upon  an  account. 
The  language  of  the  statutes  is  as  follows: 

"  Disbursing  officers,  or  the  head  of  any  Executive  De- 
partment, or  other  establishment  not  under  any  of  the 
Executive  Departments,  may  apply  for  and  the  Comptroller 
of  the  Treasury  shall  render  his  decision  upon  any  question 
involving  a  payment  to  be  made  by  them  or  under  them, 
which  decision,  when  rendered,  shall  govern  the  Auditor 
and  the  Comptroller  of  the  Treasury  in  passing  upon  the 
account  containing  said  disbursement." 

Such  decision  of  the  Comptroller  is  thus  made  conclusive 
by  the  law,  and  my  predecessors  have  generally  held  that  it 
is  final  and  bipding,  and  have  consecjuently  declined  to  pass 
upon  such  questions  even  where  the  Comptroller  had  not 
already  duly  actcjd. 

"If  a  claim  is  presented  the  question  of  the  legality  of 
payment  is  one  exclusively  for  the  Comptroller,  whose  de- 
cision thereon  is,  by  statute,  made  final  as  to  all  executive 
officers.  It  has  been  repeatedly  held  by  Attorneys-General 
that  on  questions  of  disbursements  of  money  or  payment  of 
claims,  so  by  law  relegated  to  the  Comptroller,  the  Attorney- 
General  should  not  render  opinions,  especially  in  view  of 
the  fact  that,  if  the  matter  is  doubtful,  it  may  be  referred 
to  the  Court  of  Claims  for  authoritative  decision."  (21 
Opin.,  531.) 

See  also  21  Opin.,  178;  id.,  188;  22  Opin.,  581. 

It  is  true  that  an  exception  has  been  noted  in  the  opinions 
of  the  Attorneys-General  where  a  question  is  of  great  im- 
portance and  general  application,  and  a  conflict  of  precedents 
might  ensue,  and  especially  where  the  Comptroller  joins  in 
the  request  and  states  that  he  will  be  guided  by  the  opinion 
of  the  Attorney-General.     (21  Opin. ,  181 ;  id. ,  225 ;  id. ,  402.) 

But  here  the  Comptroller  has  already  acted,  and  has  ren- 
dered his  decision  upon  due  reference  by  you  of  the  real 
question  involved,- in  its  practical  aspect,  and  this  decision 
under  the  law  must  govern  him  in  determining  the  matter 
whenever  it  is  presented  to  him  in  his  function  of  passing 
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upon  accounts,  unless,  indeed,  he  himself  should  see  fit  to 
reconsider  and  revise  or  reverse  his  ruling. 

I  have  the  honor  to  repeat  that  my  formal  response  to 
your  request  is  to  answer  your  first  question  in  the  nega- 
tive, which  renders  an  answer  to  3'^our  second  question 
unnecessary. 

I  return  herewith  the  inclosures  of  your  letter. 
Very  respectfully, 

W.  H.  MOODY. 

The  Secretary  of  War. 


MARINE  corps— DEPOSIT  OF  SAVINGS  OF  ENLISTED  MEN. 

Sections  1305-1308,  Revised  Statutes,  which  provide  for  the  deposit  with 
any  army  paymaster  by  any  enlisted  man  of  the  Army  of  his  savings, 
have  no  application  to  the  Marine  Corps,  and  the  enlisted  men  of  that 
corps  have  not  tlie  right  or  privilege  of  making  such  deposits  with  a 
paymaster  of  that  branch  of  the  service. 

Department  of  eFusTiCE, 

July  12,  190 Ji.. 

Sir:  Your  letter  of  May  24,  1904,  presents  the  question 
whether  an  enlisted  man  of  the  Marine  Corps  has  the  right 
or  privilege  of  making  deposits  with  a  paymaster  of  the 
Marine  Corps. 

The  answer  to  this  question  depends  upon  the  applica- 
bility to  the  Marine  Corps  of  sections  1305-1308  of  the 
Revised  Statutes  of  the  United  States,  as  amended  by  the 
act  of  March  3,  1883  (22  Stat.,  456),  which  provide: 

"Sec.  1305.  Any  enlisted  man  of  the  Army  may  deposit 
his  savings,  in  sums  not  less  than  five  dollars,  with  any 
army  paymaster,  who  shall  furnish  him  a  deposit  book,  in 
which  shall  be  entered  the  name  of  the  paymaster  and  of  the 
soldier  and  the  amount,  date,  and  place  of  such  deposit. 
The  money  so  deposited  shall  be  accounted  for  in  the  same 
manner  as  other  public  funds,  and  shall  pass  to  the  credit  of 
the  appropriation  for  the  pay  of  the  Army,  and  shall  not 
be  subject  to  forfeiture  by  sentence  of  court-martial,  but 
shall  be  forfeited  by  desertion,  and  shall  not  be  permitted 
to  be  paid  until  final  payment  on  discharge,  or  to  the  heirs 
or  representatives  of  a  deceased  soldier,  and  that  such  de- 
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posit  be  exempt  from  liability  for  Buch  soldier's  debts:  Pro- 
vided^ That  the  Government  shall  be  liable  for  the  amount 
deposited  to  the  person  so  depositing  the  same. 

"Sec.  1306.  For  any  sums  not  less  than  five  dollars  so 
deposited  for  the  period  of  six  months,  or  longer,  the  soldier, 
on  his  final  discharge,  shall  be  paid  interest  at  the  rate  of 
four  per  centum  per  annum. 

"Sec.  1307.  The  system  of  deposits  herein  established 
shall  be  carried  into  execution  under  such  regulations  as 
may  be  established  by  the  Secretary  of  War. 

"Sec.  1308.  The  amounts  of  deposits  and  clothing  bal- 
ances accumulating  to  the  soldier's  credit  under  sections 
thirteen  hundred  and  two  and  thirteen  hundred  and  five, 
shall,  when  payable  to  him  upon  his  discharge,  be  paid  out 
of  the  appropriations  for  *  pay  of  the  Army '  for  the  then 
current  fiscal  year." 

The  original  of  the  above  sections  was  the  act  of  May  16, 
1872  (17  Stat.,  117),  entitled  "An  act  to  establish  a  system 
of  deposits,  to  prevent  desertion,  and  elevate  the  condition 
of  the  rank  and  file  of  the  Army."  They  appear  in  the 
Revised  Statutes  under  Title  XIV— "The  Army." 

Although  the  Marine  Corps  is  in  many  respects  a  separate 
and  distinct  organization,  and  usually  treated  as  such  in  the 
legislation  of  Congress,  it  is  settled  that  its  primary  position 
in  the  military  service  of  the  United  States  is  that  of  part 
of  the  Navy.  (  TFi7^  v. />t7W//i«n,  7  How.,89;  United  States 
V.  Dunn,  120  U.  S.,  249;  19  Opin.,  616,  618;  22  id.,  377, 
379.)  This  being  so,  special  legislation  like  the  above, 
referring  only  to  the  Army,  would  not  ordinarily  be  con- 
strued to  apply  to  the  Marine  Corps  any  more  than  to  the 
Navy. 

In  19  Opin.,  616,  Attorney-General  Miller  held  that  the 
corresponding  act  of  February  9,  1889  (25  Stat.,  657),  en- 
titled "An  act  to  provide  for  the  deposit  of  the  savings  of 
seamen  of  the  United  States  Navy,"  and  which  in  its  first 
section  specified  "any  enlisted  man  or  appointed  petty  oflB- 
cer  of  the  Navy  "  as  its  beneficiaries,  did  not  apply  to  enlisted 
men  of  the  Marine  Corps,  In  view  of  its  general  affiliation 
with  the  Navy,  there  was  certainly  some  ground  to  say  that 
that  act  was  intended  to  apply  to  that  coi*ps.     Mr.  Miller 
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recognized  this,  and  said  that  if  the  act  stood  alone  on  the 
use  of  the  term  "  enlisted  man,"  in  its  first  section,  the  case 
of  United  States  v.  Dunn^  above  cited,  might  properly  be 
accepted  as  conclusive  of  its  application  to  the  Marine 
Corps;  but'that the  use  of  the  terms  " seaman "  and  ''sailors," 
so  inapplicable  to  marines,  and  the  requirement  that  money 
deposited  under  the  act  should  pass  to  the  credit  of  the 
appropriation  for  "pay  for  the  Navy,"  there  being  annually 
a  separate  appropriation  for  pay  for  the  Marine  Corps, 
seemed  to  show  that  marines  were  not  in  contemplation. 

The  correctness  of  Mr.  Miller's  view  is  not  questioned. 
But  if  the  act  of  1889,  for  the  benefit  of  enlisted  men  and 
petty  officers  of  the  Nav}' ,  could  not  properly  be  construed 
to  appl}'^  to  the  Marine  Corps,  which  is  primarily  a  compo- 
nent part  of  the  Navy,  the  sections  in  question,  for  the 
benefit  of  enlisted  men  of  the  Army,  the  service  of  the 
Marine  Corps  with  which  is,  as  stated  by  Mr.  Miller,  unus- 
ual and  exceptional,  can  not  be  so  construed.  Those  sec- 
tions refer  in  several  places  to  "soldiers,"  a  term  not  ordi- 
narily applied  to  marines  in  legislative  acts;  the  deposits 
are  to  be  made  with  the  army  paymaster  and  placed  to  the 
credit  of  the  appropriation  for  the  "pay  of  the  Army;" 
and,  unlike  the  case  of  the  Navy,  there  is  no  such  general 
affiliation  of  the  Marine  Cofps  with  the  Army  as  would 
suggest  any  basis  for  holding  that  it  was  within  the  pur- 
view of  the  statute. 

The  failure  to  provide  the  marines  with  similar  oppor- 
tunities for  saving  was  doubtless  merely  an  oversight,  as 
there  seems  to  be  no  good  reason  for  their  exception.  But 
as  much  might  have  been  said  for  the  sailors  prior  to  the 
act  of  February  9, 1889.  The  remedy  for  such  an  omission 
is  by  legislation.  It  can  not  be  supplied  by  construction. 
Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  the  Treasury. 
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UNITED  STATES— TITLE  TO  **MIRAFLORES  ISLAND." 

l^e  United  States  posseflses  a  valid  and  complete  title  to  the  whole  of 
Miraflores  Island.  That  island  did  not  belong  to  Porto  Rico  before 
the  cession,  and  by  the  treaty  of  peace  title  to  it  was  transferred  by 
Spain  to  the  United  States. 

Department  op  Justice, 

Jidy  16,  190U. 

Sir:  I  received  your  request  for  my  opinion  as  to  the 
validity  of  the  title  of  the  United  States  to  a  tract  of  land 
known  as  '^Miraflores  Island"  in  the  easterly  part  of  the 
harbor,  San  Juan,  P.  R.,  bounded  and  described  as  follows: 

"  Beginning  at  the  westerly  end  of  the  stone  pier  on  the 
westerly  side  of  said  island,  in  the  center  of  said  westerly 
end,  and  running  thence  N.  39^  15'  W.  930  feet;  thence  N. 
54^  40'  W.  1,200  feet;  thence  N.  88^  45'  E.  1,600  feet;  thence 
S.  58°  45'  E.  400  feet;  thence  N.  79^  30'  E.  900  feet;  thence 
S.  6^  45'  E.  1,650  feet;  thence  S.  64^  40'  W.  830  feet;  thence 
N.  45^  20'  W.  840  feet  to  the  point  or  place  of  beginning. 

"Together  with  a  right  of  way  out  by  the  present  road- 
way to  the  military  road  in  Santurce. 

"  Together  with  the  land  under  water  adjacent  to  said 
island  to  deep  water." 

By  an  Executive  oi-der,  issued  in  pursuance  of  the  act  of 
Congress  of  July  1,  1902  (32  Stat.,  731),  entitled  "An  act 
authorizing  the  President  to  reserve  public  lands  and  build- 
ings in  the  island  of  Porto  Rico  for  public  uses,  and  grant- 
ing other  public  lands  and  buildings  to  the  government  of 
Porto  Rico,  and  for  other  purposes,"  the  President,  on 
July  22, 1902,  reserved  the  above-described  island  "for  use 
as  a  quarantine  station  or  a  site  for  a  marine  hospital,  or 
for  both  said  purposes,  under  the  control  of  the  Public 
Health  and  Marine-Hospital  Service  of  the  United  States;" 
and,  in  your  letter  of  May  12  last,  you  say  that  an  appro- 
priation has  now'  been  made  providing  for  the  erection  of 
new  buildings  on  the  island  for  the  purposes  indicated. 

In  the  report  of  the  evacuation  commission,  the  "Mira- 
flores powder  magazine"  is  listed  under  the  heading  ''^ lital 
estate  belonging  to  the  War  Department"  (Exhibit  T, 
Appendix  II).  This  language  is  clearly  open  to  the  con- 
struction that  by  the  use  of  it  title  to  the  whole  island  was 
1324a— VOL  25—04 13 
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intended  to  be  transferred.  The  fact  that  tlie  various  other 
lists  of  lands  attached  as  exhibits  to  Appendix  II,  accom- 
panying the  above  report,  among  them  Exhibit  P,  entitled 
"List  and  valuation  of  real  estate  belonging  to  the  'dispu- 
tacion  provincial'  (provincial  legislature),"  and  Exhibit 
Q,  entitled  "List  of  buildings  belonging  to  the  munici- 
pality of  San  Juan,"  do  not  contain  the  name  of  or  in  any 
way  refer  to  the  island  in  question,  lends  suppoit  to  such 
interpretation.  With  one  unimportant  exception,  the  pow- 
der magazine  is  the  only  building  located  on  the  island. 
The  board  of  officers  appointed  to  "make  examination  and 
report  to  the  Secretary  of  War  respecting  the  part  of  pub- 
lic lands  owned  by  the  United  States  in  Porto  Rico  required 
for  the  use  of  the  military  and  naval  establishments"  treats 
the  transfer  as  extending  to  the  whole  island.  (S.  Doc.  117, 
56th  Cong.,  2d  sess.,  pp.  3,  5,  and  12.)  The  absence  of  a 
record  in  the  office  of  the  registrar  of  property  for  the  dis- 
trict, including  San  Juan,  of  any  grant  of  said  island  from 
the  Spanish  Crown  seems  to  render  such  a  conclusion  una- 
voidable, and  this  is  especially  so  when  we  consider  the  fact 
that  it  had  long  been  in  use  by  the  Spanish  Government  for 
public  purposes. 

The  island,  therefore,  did  not  belong  to  Porto  Rico  before 
the  cession,  and  by  the  treaty  of  peace  title  to  it  was  trans- 
ferred from  Spain  to  the  United  States.     (24  Opin.,  8.) 

I  am  accordingly  of  opinion  that  the  United  States  now 
possesses  a  valid  and  complete  title  to  the  whole  of  the 
island  in  question. 

Respectfully,  , 

W.  H.  MOODY. 

The  Secretary  of  the  Treasury. 


OHIO  RIVER  BRIDGES— OBSTRUCTION  TO  NAVIGATION. 

The  owners  of  bridges  constructed  across  the  Ohio  River  under  the  au- 
thority of  the  act  of  Congress  of  July  14, 1862  (12  Stat.,  569),  which  con- 
tained no  reservation  of  power  in  Congress  to  alter,  amend,  or  repeal 
the  act  so  as  to  j)revent  or  roniove  obstructions  to  navigation  arising 
from  the  construction  of  l>ri(lg('s  tliereunder  (including  the  Steuben- 
ville  bridge),  can  not  be  retiuired  to  alter  or  modify  them  at  their  own 
expense,  without  compensation. 
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If  the  Ohio  Falls  bridge,  which  was  constructed  under  the  act  of  July 
14,  1862  (12  Stat.,  569),  and  the  amendatory  act  of  February  17,  1865 
(13  Stat.,  431),  at  the  time  of  ita^onBtruction  complied  with  all  the 
requirements  of  those  acts  and  did  not  then  interrupt  the  navigation 
of  the  river,  there  being  in  neither  of  those  acta  any  reservation  of 
power  to  alter,  amend,  or  repeal  the  acts,  the  owners  thereof  can  not 
be  required  to  make  such  changes  therein  as  the  interests  of  naviga- 
tion may  now  demand,  at  their  own  expense,  without  compensation. 
The  question  whether  that  bridge  was  so  constructed  as  not  to  interrupt- 
the  navigation  of  the  river,  was  necessarily  to  l)e  determined  by  the 
requirements  of  navigation  at  that  time,  and  could  not  be  made  de- 
pendent upon  the  interests  of  future  navigation. 
The  express  reservation  in  the  act  of  December  17,  1872  (17  Stat,  398), 
and  the  amendatory  act  of  February  14,  1883  (22  Stat,  414),  of  the 
power  to  require  the  alteration  of  any  bridge  constructe<l  under  their 
authority,  places  beyond  question  the  power  in  Congress  to  compel 
the  owners  to  alter  any  bridge  constructed  under  the  authority  of 
those  acts,  at  their  own  expense,  without  compensation,  so  as  to 
remove  all  material  obstructions  to  naviRation. 
The  authority  conferred  upon  the  Secretary  of  War  by  section  18  of  the 
act  of  March  3, 1899  (30  Stat,  1153),  to  require  any  bridge  constructed 
over  any  navigable  water  of  the  United  States  which  is  an  unreason- 
able obstruction  to  navigation  to  be  so  altered  as  to  render  navigation 
under  it  reasonably  free,  easy,  and  unol)structe<l,  applies  to  bridges 
constructed  under  the  authority  of  acts  of  Congress,  proviHion  having 
been  made  in  the  previous  sections  of  that  act  for  the  case  of  structures 
of  that  nature  unauthorized  by  Congress. 
The  power  conferred  upon  the  Secretary  of  War  by  section  18  of  the  act 
of  March  3,  1899,  is  administrative  in  character  and  is  a  lawful  dele- 
gation of  power. 
The  obstructions  to  navigation  which  the  Secretary  of  War  by  section 
18  of  the  act  of  March  3,  1899,  is  authorized  to  prevent  or  to  remove 
at  the  expense  of  the  owner,  without  compensation,  are  ** material" 
obstructions. 

Department  of  Justice, 

Jul}/  15,  190J^. 
Sir:  The  river  and  harbor  act  of  June  13,  1902  (32  Stat., 
331,  360),  contains  the  following  provision: 

''The  Secretary  of  War  is  authorized  and  directed  to  pre- 
pare a  list  of  the  bridges  upon  the  Ohio  River  which  are  an 
impedimeitt  to  safe  and  convenient  navigation,  and  the  na- 
ture and  extent  of  the  modifications  required  in  each  of  them, 
and  report  the  same  to  Congress,  together  with  information 
as  to  whether  necessary  changes  in  said  bridges,  or  any  of 
them,  can  be  secured  under  existing  law,  and,  if  not,  what 
legislation  va  necessary  in  order  to  secure  proper  changes  or 
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modifications  in  said  bridges,  respectively,  and  an  estimate 
of  the  cost  thereof  on  each  bridge:  Provided^  That  the 
Attorney-General  is  authorized  and  directed  to  furnish, 
upon  the  request  of  the  Secretary  of  War,  an  opinion  upon 
the  question  whether  the  owners  of  these  bridges,  or  any  of 
them,  can  be  required,  under  existing  laws,  to  make  the  nec- 
essary changes  at  their  own  expense;  and,  if  further  legis- 
lation is  required,  whether  by  such  legislation  the  owners 
of  such  bridges,  or  any  or  either  of  them,  can  be  required 
to  make  such  changes  and  modifications  at  their  own  ex- 
pense, or  whether  such  changes  or  modifications,  or  any  or 
either  of  them,  must  be  borne  by  the  United  States,  which 
opinion  shall  accompany  the  report  of  the  Secretary  of  War 
to  Congress." 

Your  communication  of  February  15,  1904,  transmits  a 
report  of  the  Chief  of  Engineers,  containing  a  list  of  bridges 
deemed  to  be  impediments  to  the  safe  and  convenient  navi- 
gation of  the  Ohio  River,  and  requests  my  opinion  upon 
the  questions  of  law  specifically  designated  in  the  above 
provision. 

The  report  of  the  Chief  of  Engineers  refers  to  fifteen 
bridges,  giving,  among  other  things,  the  dimensions  of  the 
same,  the  date  of  their  erection,  and  the  acts  of  Congress 
under  which  they  were  built.  The  cost  of  making  the  nec- 
essary alterations  in  these  structures  is  estimated  at  about 
$600,000  for  each  bridge. 

It  is  unnecessary  to  state  in  detail  the  facts  respecting 
the  construction  of  each  of  these  bridges.  For  the  purpose 
of  determining  the  legal  questions  upon  which  my  opinion 
is  required  by  the  act  of  June  13, 1902,  they  may,  with  cer- 
tain exceptions,  which  will  be  specifically  noted,  be  resolved 
into  two  classes: 

1.  Those  erected  under  the  authority  of  the  act  of  July 
14,  1862  (12  Stat.,  569),  which  contained  no  reservation  of 
power  in  Congress  to  alter,  amend,  or  repeal  the  act  so  as  to 
prevent  or  remove  obstructions  to  navigation  arising  from 
the  construction  of  bridges  thereunder. 

2.  Those  erected  under  the  authorit}^  of  the  acts  of  De- 
cember 17,  1872  (17  Stat,  398),  and  February  14,  1883  (22 
Stat.,  414),  which  expressly  reserved  such  right. 
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1.  The  act  of  July  14,  18^2,  is  entitled  "An  act  to  estab- 
lish certain  post-roads. "  Its  first  section  declared  the  bridge 
across  the  Ohio  River  at  Steubenville  (one  of  those  referred 
to  in  the  report  of  the  Chief  of  Engineers)  a  lawful  structure, 
provided  it  was  constructed  as  therein  prescribed.  Its  sec- 
ond section  declared  said  bridge  and  HoUiday's  Cove  Rail- 
road a  public  highway  and  post-road,  and  authorized  the 
Steubenville  and  Indiana  Railroad  Company,  chartered  by 
the  legislature  of  the  State  of  Ohio,  and  the  Holliday's  Cove 
Railroad  Company,  chartered  by  the  State  of  Virginia,  "  to 
complete,  maintain,  and  operate  said  road  and  bridge  when 
completed,  as  set  forth  in  the  preceding  section,  anything 
in  any  law  or  laws  of  the  above-named  States  to  the  con- 
trary notwithstanding." 

The  third  section  of  the  act  gave  general  authority  for  the 
bridging  of  the  Ohio  River  above  the  mouth  of  the  Big 
Sandy  River.     It  provided  as  follows: 

"  Sec.  3.  That  it  shall  be  lawful  for  any  other  railroad 
company  or  companies,  whose  line  or  lines  of  road  may  now 
or  shall  hereafter  be  built  to  the  Ohio  River,  above  the 
mouth  of  the  Big  Sandy  River,  in  accordance  with  the  terms 
of  the  charter  or  charters  of  such  company  or  companies,  to 
build  a  bridge  acr6ss  said  river  for  the  more  perfect  con- 
nection of  any  such  roads  and  for  the  passage  of  trains 
thereof,  under  the  limitations  and  conditions  hereafter 
provided." 

The  fourth  section  authorized  the  erection  of  either  a 
drawbridge  or  a  bridge  with  continuous  and  unbroken  spans, 
and  contained  directions  as  to  how,  in  either  case,  the  bridge 
should  be  built,  particularl}^  specifying  the  height,  width,  and 
location  of  the  spans. 

The  fifth  and  last  section  of  the  act  was  as  follows: 

"  Sec.  5.  That  any  bridge  or  bridges  erected  under  the 
provisions  of  this  act  shall  be  lawful  structures,  and  shall  be 
recognized  and  known  as  post-routes,  upon  which  also  no 
higher  charge  shall  be  made  for  the  transmission  over  the 
same  of  the  mails,  the  troops,  and  munitions  of  war  of  the 
United  States,  than  the  rate  per  mile  which  the  company  or 
companies  erecting  such  bridge  may  from  time  to  time 
receive  on  the  balance  of  their  line  or  lines  for  such  serv- 
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ices,  and  the  officers  and  crews  of  all  vessels,  boats,  or  rafts 
navigating  the  said  Ohio  River  are  required  to  regulate  the 
use  of  said  vessels  and  of  any  pipes  or  chimneys  belonging 
thereto,  so  as  not  to  interfere  with  the  elevation,  construc- 
tion, or  use  of  an}^  of  the  bridges  erected  or  legalized  under 
the  provisions  of  this  act." 

As  already  stated,  the  act  contained  no  reservation  by 
Congress  of  power  to  alter,  amend,  or  repeal  it,  so  as  to 
prevent  or  remove  any  obstruction  to  navigation  arising 
from  the  construction  of  bridges  under  its  authority.  Such 
a  reservation  in  an  act  of  this  kind  is  of  course  only  impor- 
tant in  its  bearing  upon  the  question  whether,  when  the 
alteration  or  removal  of  a  bridge  is  required,  the  work  shall 
be  done  at  the  expense  of  the  Government  or  of  the  owner. 
Without  such  a  reservation,  the  power  of  Congress,  in  the 
interest  of  commerce  and  navigation,  to  require  the  removal 
of  such  an  obstruction  would  necessarily  exist.  Even  if  the 
relations  between  Congress  and  the  company  erecting  a 
bridge  in  accordance  with  the  act  of  July  14,  18(32,  were 
contractual,  and  Congress  were  restrained,  as  a  matter  of 
law,  although  it  is  not  expressly  so  restrained  by  the  (Con- 
stitution, from  violating  the  obligation  of  a  contract,  the 
property  would  nevertheless  be  subject  to  appropriation 
under  the  power  of  eminent  domain.  In  this  respect,  a  con- 
tract or  franchise,  and  the  property  acquired  thereunder, 
stand  upon  the  same  footing  as  other  private  property. 
{West  Hive?*  Bridge  Co.  v.  JJu.,  6  How.,  507;  Long  Island 
Water  Supjyiy  Co,  v.  BrooUyn,  lOG  U.  S.,  685;  Cooley's 
Const.  Lim.,  6th  ed.,  p.  331i)  All  private  property,  of 
whatever  nature,  is  liable  to  be  taken  for  public  use;  but 
when  so  taken,  just  compensation  must  be  made  therefor. 
{Monongahela  Nav.  Co.  v.  United  Stafei<^  14:8  U.  S.,  312; 
United  States  v.  Lytmh,  188  U.  S.,  445,  465.) 

Nor  can  any  question  be  raised  as  to  the  power  of  Con- 
gress to  authorize  the  construction  of  bridges  over  the 
navigable  waters  of  the  United  States.  As  said  in  Willa- 
mettelron  Bridge  Co.  v.  Hatch  (125  V.  S.,  1, 12),  ''although, 
until  Congress  acts,  the  States  have  the  plenary  power  sup- 
posed, yet,  when  Congress  chooses  to  act,  it  is  not  concluded 
by  anything  that   the   States,   or  that   individuals  by    its 
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authority  or  acquiescence,  have  done,  from  assuming  entire 
control  of  the  matter,  and  abating  any  erections  that  may 
have  been  made,  and  preventing  any  others  from  being 
made,  except  in  conformity  with  sucli  regulations  as  it  may 
impose.  It  is  for  this  reason,  namely,  the  ultimate  (though 
yet  unexerted)  power  of  Congress  over  the  whole  subject- 
matter,  that  the  consent  of  Congre^ss  is  so  frequently  asked 
to  the  erection  of  bridges  over  navigable  streams.  It  might 
itself  give  original  authority  for  the  erection  of  such  bridges 
when  called  for  by  the  demands  of  interstate  commerce  by 
land;  but,  in  many,  perhaps  the  majority  of  cases,  its  assent 
onl}"  is  asked,  and  the  primary'  authority  is  sought  at  the 
hands  of  the  State."  (See  also  United  States  v.  BeUingham 
Bay  Boom  Co.,  176  U.  S.,  211.) 

We  come  then  to  the  question  whether,  in  the  absence  of 
any  reservation  of  such  power  in  the  act  of  July  14,  1862, 
the  owner  of  a  bridge  constructed  under  its  authoritj'  and 
in  accordance  with  its  terms  can  be  required  to  make  such 
changes  as  Congress  may  deem  necessary  in  the  interests  of 
navigation,  at  his  own  expense,  without  compensation. 

The  answer  to  this  question  is,  1  think,  to  be  found  in 
Bridge  Co.  \,  United  States  {106  U.  S.,  470),  although,  as 
Chief  Justice  Waite  in  delivering  the  judgment  took  care  to 
observe,  the  court  in  that  case  was  not  called  on  to  deter- 
mine "what  would  have  been  the  rights  of  the  company  if 
in  the  original  license  no  power  of  future  control  by  Con- 
gress had  been  reserved."  But  in  deciding  the  case  pre- 
sented— that  of  an  act  in  which  the  power  of  future  control 
by  Congress  was  expressly  reserved — the  court  enunciated 
principles  which  seem  to  control  the  proposition  before  us. 
To  demonstrate  this  clearly,  it  will  be  necessar}^  to  refer  to 
that  case  somewhat  at  length. 

By  a  resolution  passed  March  3, 1869  (15  Stat., 347),  Con- 
gress gave  its  consent  to  the  erection  of  a  bridge  over  the 
Ohio  River  between  Cincinnati  and  Newport  by  the  Newport 
and  Cincinnati  Bridge  Company,  a  corporation  organized 
and  chartered  under  the  laws  of  each  of  those  States  and 
authorized  b}'  both  to  construct  such  a  bridge,  provided  it 
was  built  in  accordance  with  the  laws  of  the  United  States. 
The  resolution  referred  to  provided  that  the  bridge  should 
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be  built  with  an  unbroken  or  continuous  span  of  a  certain 
length  over  the  main  channel  of  the  river,  and  comply  in  all 
other  respects  with  the  conditions  and  limitations  in  the  act 
of  July  14, 1862,  now  under  consideration.  It  further  pro- 
vided that  the  bridge  when  completed  in  the  manner  speci- 
fied should  be  deemed  a  legal  structure  and  post-road.  Then 
followed  this  reservation: 

"But  Congress  reserves  the  right  to  withdraw  the  assent 
hereby  given  in  case  the  free  navigation  of  said  river  shall 
at  an}'  time  be  substantially  and  materially  obstructed  by 
any  bridge  to  be  erected  under  the  authority  of  this 
resolution." 

After  the  passage  of  this  resolution  the  bridge  company 
began  the  erection  of  a  bridge  in  accordance  therewith,  and 
expended  a  large  amount  of  money  in  the  undertaking. 
Before  it  was  completed,  however.  Congress  passed  the  act 
of  March  3, 1871  (16  Stat.,  572),  making  other  requirements 
as  to  its  construction.  The  company  complied  with  the 
latter  act  and,  having  completed  the  bridge  on  the  altered 
plan,  brought  suit  against  the  United  States  to  recover  the 
increased  cost,  as  the  act  expressly  authorized  it  to  do.  The 
suit  was  dismissed,  and  the  decree  of  dismissal  was  affirmed 
by  the  Supreme  Court  by^  a  vote  of  five  to  three,  one  justice 
not  sitting. 

In  delivering  the  opinion  of  the  court,  Chief  Justice  Waite 
remarked  upon  the  fact  that  the  several  acts  of  Congress  in 
relation  to  the  construction  of  bridges  prior  to  that  of  July 
25,  1866,  contained  no  reservation  of  power  whatever  to 
alter,  amend,  or  repeal  them,  and  that  the  reservation  in  the 
last-named  and  subsequent  acts,  up  to  the  passage  of  the 
resolution  of  March  3,  1869,  was  simplj^  of  a  right  to  alter 
or  amend  the  act  so  as  to  prevent  or  remove  all  material 
obstructions  to  navigation  by  the  construction  of  bridges. 
The  peculiar  language  of  the  reservation  in  the  resolution 
of  March  3,  1869,  he  said,  was  clearl}-  intended  to  have  a 
special  signification  (p.  478): 

*'It  had  been  considered  enough  before  to  provide  that, 
'  to  prevent  or  remove  all  material  obstructions  to  naviga- 
tion,' the  'right  to  alter  or  amend,'  expressed  in  the  usual 
form,  be  reserved.     But  when  power  was  given  to   build 
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below  the  Big  Sandy  a  bridge  such  ae  had  before  only  been 
built  above,  it  was  deemed  expedient,  in  the  interest  of  com- 
merce, to  be  more  specific,  and  by  reserving  the  power  to 
withdraw  the  assent  of  Congress  to  what  might  prove  to  be 
an  obstruction  to  navigation,  to  imply  at  least  a  reservation 
of  power  to  make  that  unlawfvl  which  ^  while  the  assent  con- 
tinned,  would  he  la%ofuiy 

After  referring  to  the  paramount  authority  of  Congress 
over  the  subject  of  bridges  across  navigable  streams,  the 
Chief  Justice  said  (p.  479): 

^'From  this  we  conclude  that  the  withdrawal  by  Congress 
of  its  assent  to  the  maintenance  of  the  bridge,  when  properly 
made,  is,  for  all  the  purposes  of  this  case,  equivalent  to  a 
positive  enactment  that  from  the  time  of  such  withdrawal 
the  further  maintenance  of  the  bridge  shall  be  unlawful, 
notwithstanding  the  legislation  of  the  several  Stiates  upon 
the  subject.  If  modifications  are  directed,  assent  is,  in  legal 
effect,  withdrawn,  unless  the  required  changes  are  made." 

The  question  whether  the  bridges,  as  originally  author- 
ized, would,  if  built,  substantially  and 'materially  obstruct 
free  navigation,  was,  he  said,  a  legislative  and  not  a  judicial 
question — citing  the  Wheeling  Bridge  causes  (13  How.,  518, 
and  18  How.,  421). 

Upon  the  question  of  compensation,  the  Chief  Justice 
said  (pp.  481-482): 

"  It  is  next  insisted  that,  if  in  the  judgment  of  Congress 
the  public  good  required  the  bridge  to  be  removed,  or  altera- 
tions to  be  made  in  its  structure,  just  compensation  must  be 
made  the  company  for  the  loss  incurred  by  what  was  di- 
rected. It  is  true  that  one  can  not  be  deprived  of  his  prop- 
erty without  due  process  of  law,  and  that  private  property 
can  not  be  taken  for  public  use  without  just  compensation. 
In  the  present  case  the  bridge  company  asked  of  Congress 
permission  to  erect  its  bridge.  In  response  to  this  request 
permission  was  given,  but  only  on  condition  that  it  might 
be  revoked  at  any  time  if  the  bridge  was  found  to  be  detri- 
mental to  navigation.  ^This  condition  was  an  essential  ele- 
ment of  the  grant  and  the  company  in  accepting  the  privi- 
leges conferred  by  the  gi*ant  assumed  all  risks  of  loss  aris- 
ing from  any  exercise  of  power  which  Congress  saw  fit  to 
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reserve.  What  the  co)Yipany  got  fro7n-  Caiigress  mas  the  grant 
of  a  franchise^  exjyressly  mad^i  difeasihle  at  will^  to  maintain 
a  bridge  across  one  of  the  great  highways  of  commerce. 
This  franchise  was  a  species  of  property,  but  from  the  mo- 
ment of  its  origin  its  continued  existence  was  dependent  on 
the  will  of  Congress,  and  this  was  declared  in  express  terms 
on  the  face  of  the  grant  b}'  which  it  was  created.  In  the 
use  of  the  franchise  thus  granted,  the  company  might,  and 
it  was  expected  would,  acquire  property.  The  property 
thus  acquired  Congress  could  not  appropriate  to  itself  by  a 
withdrawal  of  its  assent  to  the  maintenance  of  the  bridge 
that  was  to  be  built,  but  the  franchise,  by  express  agree- 
ment, was  revocable  whenever,  in  the  judgment  of  Congress, 
it  could  not  be  used  without  substantial  and  material  detri- 
ment to  the  interest  of  navigation.  A  withdrawal  of  the 
franchise  might  render  property  acquired  on  the  faith  of 
it,  and  to  be  used  in  connection  with  it,  less  valuable,  but 
that  was  a  risk  which  the  companj'  voluntarily  assumed 
when  it  expended  its  money  under  the  limited  license  which 
alone  Congress  was-  willing  to  give.  It  was  optional  with 
the  company  to  accept  or  not  what  was  granted,  but  having 
accepted,  it  must  submit  to  the  control  which  Congress,  in 
the  legitimate  exercise  of  the  power  that  was  reserved,  may 
deem  it  necessary  for  the  common  good  to  insist  upon." 

It  will  be  perceived  that  the  conclusion  of  the  court  in 
this  case  is  based  entirely  upon  the  ground  that  the  reser- 
vation contained  in  the  resolution  of  March  3,  1869,  gave 
Congress  the  right  '^in  case  the  free  navigation  of  said 
river  shall  at  an}^  time  be  substantially  and  materially 
obstructed  by  any  bridge  to  be  erected  under  the  authority 
of  this  resolution/'  of  which  contingency  it  was  the  judge, 
by  withdrawing  its  assent  to  the  construction  of  the  bridge, 
^'  to  make  that  unlawful  which,  while  the  assent  continued, 
would  be  lawful.''  This  is  brought  out  more  distinctly  b}^ 
the  dissenting  opinions  of  Mr.  Justice  Field  and  Mr.  Justice 
Bnidley.  The  dissent  of  Mr.  Justice  Miller  was  based  upon 
the  construction  to  be  given  the  act  of  March  3,  1871, 
requiring  the  alterations  which  he  said  indicated  the  pur- 
pose of  Congress  to  waive  the  constitutional  question  as  to 
its  power  to  change  the  bridge,  and  in  favor  of  justice  and 
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fair  dealing  to  pay  the  bridge  company  for  the  expense  it 
had  incurred,  if  it  wan  found  that  the  work,  as  far  as  it  had 
progressed  at  the  time  of  the  passage  of  that  act,  was  in 
conformity  to  law. 

Mr.  Justice  Field  said  (105  U.  S.,  500-501): 
*'  I  do  not  think  that  the  assent  of  ( 'ongross  to  the  erection 
of  the  bridge  was  at  all  essential  to  its  chamcter  as  a  lawful 
structure.  That  depended  upon  the  legislation  of  Kentucky 
and  Ohio,  and  upon  the  contingency  of  the  bridge  not  inter- 
fering with  the  free  navigation  of  the  river.  The  assent  of 
Congress,  as  already  stated,  onlj^  removed  all  ground  of  com- 
plaint of  the  structure  as  intei*fering  with  the  public  right 
of  navigation,  so  far  as  that  right  was  under  the  protection 
of  the  Federal  Government.  No  one  could  afterwards 
complain  that  the  bridge,  if  built  in  conformity  with  the 
directions  specified,  constituted  a  public  nuisance,  because 
interrupting  the  free  navigation  of  the-  river  as  secured 
under  the  laws  of  Congress,  and  proceed  to  obtain  its  abate- 
ment. The  authority  of  the  States  to  build  it,  coupled  with 
the  assent  of  Congress,  if  constructed  in  the  manner  pre- 
scribed, placed  the  work,  whilst  in  the  process  of  erection 
and  when  completed,  beyond  the  reach  of  legal  x)rocoedings 
for  its  abatement  or  modification.  It  could  not,  when  com- 
pleted, be  taken  for  public  purposes  by  the  General  Govern- 
ment, nor  be  materially  changed  in  its  form  and  structure 
whilst  in  the  process  of  erection,  under  compulsion  of  the 
legislation  of  Congress,  without  comjKinsation  to  its  owners. 
The  legislative  declaration,  made  when  it  was  nearly  com- 
pleted, that  its  further  construction  would  be  unlawful 
without  a  change  of  plan,  which  necessitated  very  costly 
alterations,  or  an  abandonment  of  the  bridge,  was  a  taking 
from  its  owners  of  a  portion  of  their  work  as  otfectually  as 
its  absolute  appropriation.  If  not,  in  the  strict  constitu- 
tional sense,  a  taking  of  private  property  for  public  uses, 
it  was  an  enforced  exjjenditure  of  labor  and  materials  by 
the  company,  not  required  by  the  work  undertaken  or  the 
conditions  on  which  assent  to  its  construction  had  been 
given;  and  for  such  labor  and  materials  the  Government 
should,  on  every  principle  of  justice,  indemnify  the  company. 
A  legislative  decree  commanding   sucii  an  expenditure  is 
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within  the  spirit,  if  not  the  letter,  of  the  constitutional  pro- 
visions which  inhibit  depriving  one  of  his  property  without 
due  process  of  law,  and  taking  it  from  him  without  com- 
pensation. The  wrong  inflicted  is  as  great  in  the  one  way 
as  in  the  other.  As  the  provisions  were  designed  to  secure 
the  individual  from  the  ai'bitrary  spoliation  of  his  property, 
their  purpose  could  be  readily  evaded  if  a  special  act  could 
exa^t  for  the  protection  of  his  property  an  expenditure 
of  money  or  labor,  which  was  neither  exacted  when  the 
property  was  acquired,  nor  permitted  by  the  terms  of  its 
acquisition." 
Mr.  Justice  Bradley  was  of  opinion  that  (pp.  606-507) — 
**The  bridge  as  it  stood,  nearly  completed,  when  the  act 
of  March  3, 1871,  chapter  121,  directing  it  to  be  taken  down 
or  altered,  was  passed,  was  a  lawful  structure  and  in  the 
lawful  possession  of  the  appellants  as  their  private  prop- 
erty, and  being  such,  I  think  that  Congress  could  not  con- 
stitutionally require  its  demolition  or  reconstruction  without 
providing  for  compensation  to  the  owners.  By  virtue  of 
its  plenary  power  to  regulate  commerce  among  the  several 
States,  as  well  as  with  foreign  nations,  Congress  may  un- 
doubtedly require  the  removal  of  all  nuisances  and  unlawful 
obstructions  in  the  navigable  rivers  of  the  United  States 
without  giving  compensation  to  any  persons  who  may  be 
incidentally  affected.  It  also  has  the  power  to  improve  the 
navigation  of  such  rivers;  but  in  making  or  authorizing 
improvements  other  than  the  removal  of  unlawful  obstruc- 
tions, it  can  not  take  private  property  without  complying 
with  that  clause  of  the  Fifth  Amendment  to  the  Constitution 
which  declares,  '  Nor  shall  private  property  be  taken  for 
public  use  without  just  compensation.'  This  proposition 
would  be  conceded  where  property  taken  for  that  purpose 
consists  of  lands,  houses,  buildings,  or  other  structures 
standing  on  the  natural  banks  of  a  river;  but  I  think  that  it 
is  equally  true  where  erections  are  made  on  the  margin  of  a 
river,  or  where  a  bridge  is  constructed  across  it  in  accord- 
ance with  the  laws  of  the  State  and  with  the  consent  of  Con- 
gress. Such  structures  are  lawful  and  are  private  prop- 
erty, entitled  to  the  constitutional  protection.  That  which 
is  lawful  is  not  a  nuLsance,  and  can  not  be  prostrated  or 
removed  as  such  without  compensation." 
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These  expressions  make  it  perfectly  clear  that  the  point 
upon  which  the  court  divided  was  whether  Congress  had 
power,  under  the  reservation  referred  to,  by  withdrawing 
its  assent  to  the  construction  of  the  bridge,  *^to  make  that 
unlawful  which,  while  the  assent  continued,  would  be  law- 
ful." The  majority  thought  that  it  could  do  so,  and  there- 
fore the  owners  of  the  bridge  would  not  be  entitled  to  com- 
pensation for  the-alteititions  required.  Justices  Field  and 
Bradley  contended  that  the  lawful  character  of  the  bridge 
was  unaffected  by  the  reservation,  and  therefore  compensa- 
tion for  the  alterations  directed  was  required.  But  the 
entire  argument  of  the  majority  negatives  the  proposition 
that,  in  the  absence  of  such  a  reservation,  the  alteration  of 
the  bridge  could  have  been  required  without  compensation 
to  the  owners. 

What  was  said  by  the  court  in  JUojiongahela  Navigation 
Cornpany  v.  United  States  (148  U.  S.,  312)  sustains  this 
view.  In  that  case  the  United  States  sought  to  appropriate, 
by  condemnation  proceedings,  a  lock  and  dam  in  the  Mo- 
nongahela  River  within  the  State  of  Pennsylvania  belonging 
to  the  navigation  company,  and  which  had  been  constructed 
by  it,  in  connection  with  other  similar  works,  under  the 
authority  of  that  State.  It  was  provided  in  the  act  of  Con- 
gress authorizing  the  condemnation  of  the  property,  that  in 
estimating  the  sum  to  be  paid  for  it  the  franchise  of  the 
corporation  to  take  tolls  should  not  be  considered.  The 
power  of  the  United  States  to  condemn  and  appropriate  the 
property  was  conceded,  the  only  question  in  the  case  being 
as  to  the  compensation  to  be  paid  therefor. 

The  court,  speaking  by  Mr.  Justice  Brewer,  held  that  the 
franchise  of  the  company  to  take  tolls  was  a  vested  right  of 
property,  for  the  taking  of  which  the  Fifth  Amendment 
required  just  compensation  to  be  made,  as  well  as  for  the 
value  of  the  tangible  property. 

The  court  distinguished  the  case  of  Bridge  Company  v. 
United  States^  above  cited,  on  the  ground  that  "that  was  a 
case  not  of  the  taking,  but  of  the  destruction  of  propertj-." 
After  stating  the  case  and  quoting  therefrom  the  remarks 
of  the  majority  upon  the  question  of  compensation,  above 
set  forth,  the  couit  said  (pp.  340-841): 

"It  is  evident,  therefore,  that  the  point  decided  was  that 
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Congress  had  reserved  the  I'ight  to  withdraw  its  assent  to 
the  construction  of  a  bridge  on  the  plan  proposed,  whenever, 
in  its  judgment,  such  bridge  should  become  an  obstruction 
to  the  navigation;  that  the  bridge  company  entered  upon 
the  construction  of  the  bridge  in  the  light  of  this  express 
reservation,  and  with  the  knowledge  that  Congress  might  at 
any  time  declare  that  the  bridge  constructed  as  proposed 
was  an  obstruction  to  navigation;  and  that  Congress,  exer- 
cising this  reserved  power,  did  not  thereby  subject  the 
Government  to  any  liability  for  damages.  There  was  no 
taking  of  private  property  for  public  uses;  and  while  the 
company  may  have  been  deprived  of  property,  it  was 
deprived  by  due  process  of  law,  because  deprived  under 
authority  of  an  express  reservation  of  power.  Even  this 
conclusion  was  reached  with  strong  dissent,  Mr.  Justice 
Miller,  Mr.  Justice  Field,  and  Mr.  Justice  Bmdley  dissent- 
ing, and  each  writing  a  sepai-ate  opinion.  And  thone  opin- 
ions  only  make  more  clear  the  fact  that  the  case  was  rei^ted  in 
tlie  judgment  of  the  majority  on  tlie  effect  of  the  resei^Datitm , 

''In  the  case  at  bar  there  is  no  such  reservation;  there  is 
no  attempt  to  destroy  property;  there  is  simply  a  case  of 
the  taking  b}^  the  Government,  for  public  uses,  of  the  pri- 
vate property  of  the  navigation  company.  Such  an  appro- 
priation can  not  be  had  without  just  compensiition;  and  that, 
as  we  have  seen,  demands  payment  of  the  value  of  the  prop- 
erty as  it  stands  at  the  time  of  taking." 

The  distinction  which  the  court  makes  in  this  case  be- 
tween the  taking  and  the  dentructlon  of  property  has  not 
been  maintained.  In' United  Statef^  v.  Ly na h  {1S8  U.  S., 
445),  following  Puvipelly  v.  Green  Bay  Cotnjyany  {\Z  Wall., 
166),  the  absolute  destruction  of  property  was  held  to  be  a 
taking  of  it  within  the  meaning  of  the  Fifth  Amendment. 
The  opinion  in  this  case  was  also  written  by  Mr.  Justice 
Brewer.  The  distinction,  however,  is  immaterial,  since  in 
Monmigahela  Xarigation  Company  v.  United  Stales  the 
court,  wliile  viewing  the  Bridge  Company  case  as  one  of 
the  destruction  and  not  of  the  taking  of  private  property, 
clearly  implies  that  in  the  case  of  such  destruction  the  due 
process  of  law  provided  by  the  Fifth  Amendment  would 
have  required  compensation  to  be  made  to  the  owner  of  the 
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bridge,  if  the  resolution  authorizing  ifc^  construction  had 
not  contained  the  express  reservation  of  power  referred  to. 

It  was  contended  in  the  case  of  the  ]Monongahela  Naviga- 
tion Companj'  that  the  grant  made  to  it  by  the  State  was  a 
mere  revocable  license  and  had  been  so  held  by  the  courts 
of  Penns^^lvania.  But  the  court  said  that  the  cases  referred 
to  were  those  in  which  there  was  simply  a  ''pennit." 

In  the  Pennsylvania  cases  it  was  held  that  a  license  granted 
riparian  owners  by  a  statute  of  the  State  to  erect  dams  for 
mills  and  other  waterworks  in  navigable  streams  declared  to 
be  public  highways,  provided  they  were  so  constructed  as 
not  to  obstruct  navigation  or  prevent  fish  from  passing,  was 
not  indefeasible  but  subordinate  to  the  rights  of  the  public; 
hence  the  legislature  might  constitutionally  incorporate  a 
company  to  make  improvements  in  such  a  stream  without 
requiring  it  to  make  compensation  to  the  owner  of  a  dam 
for  consequential  damages  thereto  from  the  execution  of  the 
work.  {Moiwngahela  Naw  Co,  v.  Coorh,^  6  W.  &  S.,  101; 
Susquefianyia  Ca^ial  Co,  v.  Wright^  9  W.  &  S.,  9;  New  York 
ik  Erie  Rd,  v.  Young ^  33  Penn.  St.,  175.) 

In  the  first  Pennsylvania  case  cited.  Chief  Justice  Gibson 
observed  that  *'a  license  followed  by  a  permanent  erection 
for  the  enjoyment  of  it  is  generall}'^  irrevocable;  and  it 
might  be  ^deemed  a  contract  in  that  instance  which  the  State 
could  not  impair."  But  as  the  statute  there  in  question 
provided  that  dams  constructed  under  its  authority  should 
not  obstruct  navigation,  he  said  that  no  grant  had  been 
made  which  required  a  reservation  of  power  to  avoid  it. 
Even  in  that  case,  one  of  the  judges  dissented,  on  the 
ground  that,  while  the  statute  granting  the  license  did  not 
prevent  the  State  from  making  public  improvements, ' '  it  puts 
the  dam  and  mill  under  the  protection  of  the  law,  and  they 
can  not  be  taken  or  destroyed  without  compensation." 
{Monongahela  Nav.  Co,  v.  Coons,  6  W.  &  S.  101,  112, 116.) 

From  these  authorities  it  is  cle*ir  that  no  power  to  that 
end  having  been  reserved,  the  owners  of  bridges  across  the 
Ohio  River  erected  under  the  authority  of  the  act  of  July 
14,  1862,  including  the  Steuben ville  bridge  referred  to  in 
its  first  two  sections,  can  not  be  required  to  alter  or  modify 
them  at   their  own   expense  without  compensation.     The 
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authority  granted  by  that  act  can  not  be  termed  a  "permit" 
merely;  nor  is  it,  as  in  the  Newport  and  Cincinnati  bridge 
case,  *'a  franchise- expressly  made  defeasible  at  will."  The 
language  of  the  act  suggests  permanency.  Bridges  erected 
under  its  authority  are  declared  to  be  "lawful  structures," 
and  to  be  "recognized  and  known  as  post-routes."  They 
were  not  made  subject  to  the  interests  of  navigation,  but,  on 
the  contrary,  those  interests  were  subordinated  to  them, 
section  5  providing  that  "the  oflBcers  and  crews  of  all  ves- 
sels, boats,  or  rafts  navigating  the  said  Ohio  River  are  re- 
quired to  regulate  the  use  of  said  vessels,  and  of  any  pipes 
or  chimneys  belonging  thereto,  so  as  not  to  interfere  with 
the  elevation,  construction,  or  use  of  any  of  the  bridges 
erected  or  legalized  under  the  provisions  of  this  act."  This 
provision  was  doubtless  suggested  by  the  case  of  the  Wheel- 
ing bridge,  which  structure,  though  afterwards  legalized  by 
Congress,  had  been  declared  unlawful  because  it  interfered 
with  several  large  packets  with  high  chimneys  then  navigat- 
ing the  Ohio.  (13  Hew.,  518;  18  How.,  421.)  The  subjec- 
tion of  navigation  to  a  servitude  of  this  kind  was,  as  held  in 
the  second  Wheeling  bridge  case,  a  matter  within  the  dis- 
cretion of  Congress. 

The  case  of  Bridge  Covipany  v.  Tfie  United  States  (106 
U.  S.,  476),  is  of  course  decisive  as  to  the  nature  of  the 
grant  under  which  the  Newport  and  Cincinnati  bridge  was 
originally  constructed.  It  appears,  however,  from  the 
report  of  the  Chief  of  Engineers  <^hat  that  bridge  was  rebuilt 
in  1895-1897  with  its  increased  present  channel  span.  As 
held  by  Attorney-General  Griggs,  in  his  opinion  in  the 
Bellaire  Bridge  case  (22  Opin.,  343,  348),  if  the  Newport 
and  Cincinnati  bridge  was  afterwards  reconstnicted,  even 
though  it  may  be  on  the  same  location  as  the  original  bridge, 
the  work  (in  the  absence  of  special  legislation,  and  my  atten- 
tion has  been  called  to  none)  must  have  been  done,  not  under 
the  act  of  July  14,  1862,  but  under  the  authority  of  the  act 
of  December  17,  1872,  and  subsequent  legislation,  to  be 
presently  referred  to. 

The  Ohio  Falls  bridge  was  built  under  the  authority  of 
the  act  of  July  14,  1862,  and  the  amendatory  act  of  Febru- 
ary 17,  1865  (13  Stat.,  431).  The  latter  act  authorized  cer- 
tain-named railroad  companies  to  construct  a  bridge  over 
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the  Ohio  River  at  the  head  of  the  falls  of  the  Ohio,  subject 
to  the  provisions  of  the  former  act,  upon  certain  prescribed 
conditions  as  to  its  height,  spans,  draws,  etc.  It  also  pro- 
vided "that  said  bridge  and  draws  shall  be  so  constructed 
as  not  to  interrupt  the  navigation  of  the  Ohio  River;"  and 
finally  declared  that  "the  bridge  erected  under  the  pro- 
visions of  this  act  shall  be  a  lawful  structure,  and  shall  be 
recognized  and  known  as  a  post-route." 

The  act  of  February  17,  1865,  contained  no  reservation  of 
power  to  Biter,  ainend,  or  repeal;  so  that,  with  the  excep- 
tion of  the  proviso  that  "the  said  bridge  and  draws  shall  be 
so  constructed  as  not  to  interrupt  the  navigation  of  the  Ohio 
River,"  the  situation  does  not  differ  from  that  presented  by 
the  act  of  July  14,  1862,  of  which  it  was  amendatory. 

The  meaning  and  effect  of  this  proviso  would  seem  to  be 
clear.  Like  the  provisions  as  to  the  dimensions  of  the 
bridge,  it  is  one  of  the  conditions  upon  which  the  bridge 
was  authorized  to  be  built  and  its  K^haracter  as  a  lawful 
structure  depended.  If  not  built  of  the  required  height, 
width  of  span,  etc.,  the  bridge  would  be  an  unlawful  struct- 
ure; and  although  all  other  requirements  were  complied 
with,  if  built  so  as  to  interrupt  the  navigation  of  the  river, 
it  would  still  be  unlawful.  But  when  constructed  in  accord- 
ance with  the  prescribed  conditions,  and  so  as  not  to  inter- 
rupt the  navigation  of  the  river,  the  bridge  became,  ipso 
facto ^  as  declared  in  the  act,  a  lawful  structure.  The  ques- 
tion whether  it  was  so  constructed  as  not  to  interrupt  the  nav- 
igation of  the  river  was  necessarily  to  be  determined  by  the 
requirements  of  navigation  at  that  time.  It  could  not  be 
made  dependent  upon  the  needs  of  future  navigation,  with- 
out practically  annulling  the  declaration  that  "the  bridge 
erected  under  the  provisions  of  this  act  shall  be  a  lawful 
structure  " 

It  follows  therefore  that,  if  the  Ohio  Falls  bridge  com- 
plied with  all  the  requirements  of  the  acts  of  July  li,  1862, 
and  February  17, 1866,  and  did  not  at  the  time  of  its  erection 
interrupt  the  navigation  of  the  river,  the  owners  thereof 
can  not  be  required  to  make  such  changes  therein  as  the  in- 
terests of  navigation  may  now  demand,  at  their  own  expense, 
without  compensation. 
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2.  The  act  of  July  14,  1862,  was  superseded  by  the  act  of 
December  17,  1872  (17  Stat.,  398),  entitled  ''An  act  to  au- 
thorize the  construction  of  bridges  across  the  Ohio  River, 
and  to  prescribe  the  dimensions  of  the  same."  That  act 
provided  that  '*any  persons  or  corporations,  having  lawful 
authority  therefor,  may  hereafter  erect  bridges  across  the 
Ohio  River,  for  railroad  or  other  uses,  upon  compliance 
with  the  provisions  and  requirements  of  this  act"  (sec.  1). 
It  also  provided  that  "any  bridge  constructed  under  this 
act,  and  according  to  its  limitations,  shall  be  a  lawful  struc- 
ture, and  shall  be  recognized  and  known  as  a  post- route" 
(sec.  6). 

The  act  contained,  however,  this  important  reservation: 

''Sec.  7.  That  the  right  to  alter  or  amend  this  act,  so  as 
to  prevent  or  remove  all  material  obstructions  to  the  navi- 
gation of  said  river  b}"  the  future  construction  of  bridges, 
is  hereby  expressly  reserved,  without  any  liability  of  the 
Government  for  damages  on  account  of  the  alteration  or 
amendment  of  this  act,  or  on  account  of  the  prevention  or 
requiring  the  removal  of  any  such  obstructions;  and  if  any 
change  be  made  in  the  plan  of  construction  of  any  bridge 
constructed  under  this  act,  during  the  progress  of  the  work 
thereon  or  before  the  completion  of  such  bridge,  such 
change  shall  be  subject  to  the  approval  of  the  Secretary  of 
War,  and  any  change  in  the  construction,  or  any  alteration 
of  any  such  bridge  that  may  be  directed  at  anj'  time  by 
Congress,  shall  be  made  at  the  cost  and  expense  of  the  own- 
ers thereof." 

This  act  was  amended  in  certain  respects,  which  need  not 
be  noted,  by  the  act  of  February  14,  1883  (22  Stat.,  414), 
section  5  of  which  reserves  "the  right  to  alter,  amend,  or 
repeal  this  act  as  set  forth  in  section  7  of  the  act  hereby 
amended." 

The  express  reservation  contjiined  in  these  two  acts  places 
beyond  question  the  power  of  Congress  to  require  the  altera- 
tions of  any  bridge  constructed  under  their  authority,  at 
the  cost  and  expense  of  the  owners  thereof,  without  com- 
pensation, in  order  to  prevent  or  remove  all  material  ob- 
structions to  the  navigation  of  said  river. 

We  come  then  to  consider  the  legislation  of  Congress  ap- 
plicable to  this  purpose. 
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The  river  and  harbor  act  of  March  3, 1899  (30  Stat.,  1121, 
1153),  provides: 

"Sec.  18.  That  whenever  the  Secretary  of  War  shall  have 
good  reason  to  believe  that  any  railroad  or  other  bridge  now 
constructed,  or  which  may  hereafter  be  constructed,  over 
any  of  the  navigable  waterways  of  the  United  States  is  an 
unreasonable  obstruction  to  the  free  navigation  of  such 
waters  on  account  of  insufficient  height,  width  of  span,  or 
otherwise,  or  where  there  is  difficulty  in  passing  the  draw 
opening  or  the  draw  span  of  such  bridge  by  rafts,  steam- 
boats, or  other  water  craft,  it  shall  be  the  duty  of  the  said 
Secretary,  first  giving  the  parties  reasonable  opportunity  to 
be  heard,  to  give  notice  to  the  persons  or  corporations  own- 
ing or  controlling  such  bridge  so  to  alter  the  same  as  to 
render  navigation  through  or  under  it  reasonably  free,  easy, 
and  unobstructed;  and  in  giving  such  notice  he  shall  specify 
the  changes  recommended  by  the  Chief  of  Engineers  that 
are  required  to  be  made,  and  shall  prescribe  in  each  case  a 
reasonable  time  in  which  to  make  them.  If  at  the  end  of 
such  time  the  alteration  has  not  been  made,  the  Secretary  of 
War  shall  forthwith  notify  the  United  States  district  attor- 
ney for  the  district  in  which  such  bridge  is  situated,  to  the 
end  that  the  criminal  proceedings  hereinafter  mentioned 
may  l)e  taken.  If  the  persons,  corporation,  or  association 
owning-  or  controlling  any  railroad  or  other  bridge  shall, 
after  receiving  notice  to  that  effect,  as  hereinbefore  required, 
from  the  Secretary  of  War,  and  within  the  time  prescribed- 
by  him,  willfully  fail  or  refuse  to  remove  the  same  or  to 
comply  with  the  lawful  order  of  the  Secretary  of  War  in 
the  premises,  such  persons,  corporation,  or  association  shall 
be  deenied  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  punished  hy  a  fine  not  exceeding  five  thou- 
sand dollars,  and  every  month  such  persons,  corporation,  or 
association  shall  remain  in  default  in  respect  to  the  removal 
or  alteration  of  such  bridge  shall  be  deemed  a  new  offense 
and  subject  the  persons,  corporation,  or  association  so  offend- 
ing to  the  penalties  above  prescribed:  Provided^  That  in 
any  case  arising  under  the  provisions  of  this  section  an  ap- 
peal or  writ  of  error  may  be  taken  from  the  district  courts 
or  from  the  existing  circuit  courts  direct  to  the  Supreme 
Court  either  by  the  United  States  or  by  the  defendants." 
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This  section  superseded  sections  9  and  10  of  the  act  of 
August  11,  1888  (25  Stat,  424),  as  amended  by  sections  4 
and  5  of  the  act  of  September  19,  1890  (26  Stat,  453),  cov- 
ering the  same  subject. 

There  can  be  no  doubt  that  the  authority  conferred  upon 
the  Secretary  of  War  by  section  18  of  the  act  of  March  3, 
1899,  was  intended  to  cover  bridges  constructed  under  the 
authority  of  acts  of  Congress,  since  by  preceding  sections 
of  the  same  act  provision  was  made  for  the  case  of  struc- 
tures of  that  nature  unauthorized  by  Congress.  (Sees.  9, 
10, 12.)  The  legislation  which  was  superseded  by  the  act  of 
March  3,  1899,  ako  contained  similar  provisions.  (Act  of 
September  19,  1890,  sees.  7,  10;  26  Stat,  454;  as  amended 
by  the  act  of  July  13,  1892,  sec.  3;  27  Stat.,  110.) 

In  his  opinion  in  the  Bdlaire  Bridge  case  (22  Opin.,  343, 
347),  Attorney-General  Griggs,  who  took  the  view  above 
expressed  as  to  the  principles  to  be  deduced  from  the  case 
of  Bridge  Company  v.  United  States  (105  U.  S.,  470),  was 
of  opinion  that  section  4  of  the  act  of  September  19,  1890, 
which  was  superseded  by  section  18  of  the  act  of  March  3, 
1899,  and  which  conferred  like  authority  upon  the  Secre- 
tary of  War  in  respect  to  bridges  over  the  navigable  water- 
ways of  the  United  States,  would  not  be  suflScient  authority 
to  warrant  the  Secretary  of  War  in  requiring  changes  to  be 
made  in  the  Bellaire  bridge,  erected  under  the  act  of  July 
14,  1862,  at  the  expense  of  the  owner,  without  compensa- 
•  tion.  ''The  act  of  1890,"  he  said,  "must  be  construed  to 
apply  only  to  such  bridges  as  are  constructed  under  the 
authority  of  an  act  of  Congress,  either  the  act  of  1872  or 
under  a  special  act,  which  expressly  reserved  to  Congress 
the  right  to  require  changes  or  modifications  in  the  struc- 
ture." The  same  conclusion  must  be  reached  in  regard  to 
the  act  of  March  3,  1899.  So  far,  therefore,  as  the  bridges 
here  in  question  are  concerned,  this  leaves  section  18  of 
that  act  applicable  only  to  those  erected  under  the  acts  of 
December  17,  1872,  and  February  14,  1883. 

Question  has  been  made,  however,  as  to-  the  power  of 
Congress  to  delegate  to  the  Secretary  of  War  authority  to 
declare  that  bridges  lawfully  erected  over  the  navigable 
waters  of  the  United  States  are  obstructions  or  unreasonable 
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obstructions  to  navigation  and  must  be  remodeled  or 
removed.  In  United  States  v.  Keokuk  Bridge  Company  (45 
Fed.,  176,  182),  District  Judge  Shiras  held  that  Congress 
could  not  do  so  ^^  without  abdicating  its  paramount  and  con- 
clusive authority  in  the  regulation  of  the  conuuercial  high- 
ways of  the  country;"  and  his  opinion  was  adopted  by  Judge 
Sage  in  United  States  v.  Rider  (50  Fed.,  406). 

The  opposite  view  was  taken  by  Acting  Attorney-General 
J.  M.  Dickinson  in  his  opinion  in  the  Moline  bridge  case  (21 
Opin.,  430).  In  United  States  v.  City  of  Moline  (82  Fed., 
592),  which  related  to  the  same  bridge,  Judge  Grosscup 
reached  a  like  conclusion,  and  in  E.  A,  Chatfield  Co.  v.  City 
of  New  Haven  (110  Fed.,  788),  Judge  Shipman  expressed 
his  concurrence  in  Judge  Grosscup's  opinion. 

In  my  judgment,  the  latter  view — that  Congress  can  con- 
stitutionally delegate  to  the  Secretary  of  War  the  power  in 
question — is  fully  supported  by  the  decisions  of  the  Supreme 
Court. 

In  Wisconsin  v.  Dvluth  (96  U.  S.,  379,^383, 387),  where  cer- 
tain acts  of  the  Federal  Government  for  the  improvement  of 
the  harbor  at  Duluth  were  in  question,  the  court,  speaking 
by  Mr.  Justice  Miller,  said  that  it  was  to  be  observed  that 
"  the  whole  system  of  river  and  lake  and  harbor  improve- 
ments, whether  on  the  seacoast  or  on  the  lakes  or  the  great 
navigable  rivers  of  the  interior,  has  for  years  been  mainly 
under  the  control  of  that  Government,  and  that,  whenever  it 
has  taken  charge  of  the  matter,  its  right  to  an  exclusive  con- 
trol has  not  been  denied."  "  The  operations  of  the  Govern- 
ment in  this  regard,"  he  said,  "  have  been  conducted  by  the 
Bureau  of  Engineering,  as  part  of  the  War  Department,  to 
which  Congress  has  confided  the  execution  of  its  wishes  in 
all  these  matters."  And  referring  to  the  acts  there  in  ques- 
tion, he  said  that  there  could  be  no  doubt  that  such  action 
was  within  the  constitutional  power  of  Congress;  that  it 
was  a  power  which  has  been  exercised  ever  since  the  Gov- 
ernment was  organized  under  the  Constitution,  and  that 
"  the  only  question  ever  raised  has  been  how  far  and  under 
what  circumstances  the  exercise  of  the  power  is  exclusive 
of  its  exercise  by  the  States." 

In  Miaer  v.  Mayor  of  New  York  (109  U.  S.,  385),  it  wa3 
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held  competent  for  Congress  to  empower  the  Secretary  of 
War  to  determine  whether  a  proposed  bridge  over  a  navi- 
gable water  of  the  United  States  would  injuriously  obstruct 
navigation  and  make  the  lawful  character  of  the  structure 
depend  upon  his  approval.  Speaking  by  Mr.  Justice  Field, 
the  court  said  (pp.  393-394): 

"It  is  contended  by  the  plaintiff  with  much  earnestness 
that  the  approval  of  the  Secretary  of  War  of  the  plan  and 
location  of  the  bridge  was  not  conclusive  as  to  its  character 
and  effect  upon  the  navigation  of  the  river,  and  that  it  was 
still  open  to  him  to  show  .that,  if  constructed  as  proposed, 
it  would  be  an  obstruction  to  such  navigation  as  fully  as 
though  such  approval  had  not  been  had.  It  is  argued  that 
Congress  could  not  give  any  such  effect  to  the  action  of  the 
Secretary,  it  being  judicial  in  its  character.  There  is  in 
this  position  a  misapprehension  of  the  purport  of  the  act. 
By  submitting  the  matter  to  the  Secretary,  Congress  did 
not  abdicate  any  of  its  authority  to  determine  what  should 
or  should  not  be  deemed  an  obstruction  to  the  navigation 
of  the  river.  It  simply  declared  that,  upon  a  certain  fact 
being  established,  the  bridge  should  be  deemed  a  lawful 
structure,  and  employed  the  Secretary  of  War  as  an  agent 
to  ascertain  that  fact.  Having  power  to  regulate  commerce 
with  foreign  nations  and  among  the  several  States,  and 
navigation  being  a  branch  of  that  commerce,  it  has  the  con- 
trol of  all  navigable  waters  between  the  States,  or  connect- 
ing with  the  ocean,  so  as  to  preserve  and  protect  their  free 
navigation.  Its  power,  therefore,  to  determine  what  shall 
not  be  deemed,  so  far  as  that  commerce  is  concerned,  an 
obstruction,  is  necessaril}'  paramount  and  conclusive.  It 
may  in  direct  terms  declare  absolutely,  or  on  conditions, 
that  a  bridge  of  a  particular  height  shall  not  be  deemed 
such  an  obstruction;  and,  in  the  latter  case,  make  its  decla- 
mtion  take  effect  when  those  conditions  are  complied  with. 
The  act  in  question,  in  requiring  the  approval  of  the  Secre- 
tary before  the  construction  of  the  bridge  was  permitted, 
was  not  essentially  different  from  a  great  mass  of  legislation 
directing  certain  measures  to  be  taken  upon  the  happening 
of  particular  contingencies  or  the  ascertainment  of  particu- 
lar information.     The  execution  of  a  vast  number  of  meas- 
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ures  authorized  by  Congress,  and  carried  out  under  the 
direction  of  heads  of  departments,  would  be  defeated  if 
such  were  not  the  case.  The  efficiency  of  an  act  as  a  decla- 
ration of  legislative  will  must,  of  course,  come  from  Con- 
gress, but  the  ascertainment  of  the  contingency  upon  which 
the  act  shall  take  effect  may  be  left  to  such  agencies  as  it 
may  designate.     {South  Carolina  v.  Georgia^  93  U.  S.,  13.)" 

The  onl}^  difference  between  that  and  the  present  case  is 
this:  In  that  case  the  right  to  huild  a  bridge  was  made  to 
depend  upon  the  determination  of  the  Secretary  of  War 
that  it  would  not  injuriously  obstruct  navigation.  In  the 
present  case,  the  right  to  7naintain  a  bridge  already  built  is 
made  so  to  depend.  But  this  difference  does  not  affect  the 
character  of  the  power  devolved  upon  the  Secretary.  If 
administrative  in  the  one  case  it  must  be  so  in  the  other. 
The  fact  that  the  act  of  March  3,  1899,  refers  to  existing 
bridges  lawfully  erected,  concerns  only  the  power  of  Con- 
gress to  require  their  alteration  or  removal.  As  we  have 
seen,  that  power  necessarily  exists  in  Congress,  the  only 
question  which  can  arise  being  whether  the  alteration  or 
removal  of  a  bridge  shall  be  at  the  expense  of  the  Govern- 
ment or  of  the  bridge  owner.  So  far  as  respects  bridges 
constructed  under  the  authority  of  the  acts  of  December  17, 
1872,  and  February  14,  1883,  this  latter  question  is  settled 
by  the  express  reservation  therein  of  the  right  to  alter, 
amend,  or  repeal  the  acts  so  as  to  prevent  or  remove  all 
material  obstructions  to  navigation  without  liability  on  the 
part  of  the  Government.  It  is  the  ascertainment  of  this 
contingency  merely  that  has  been  devolved  upon  the  Seci'e- 
tary  of  War  by  the  act  of  March  3, 1899.  The  eflSciency  of 
that  act  as  a  declaration  of  legislative  will  necessarily  comes 
from  Congress. 

In  Lake  Shore  and  Michigan  Railway  v.  Ohio  (165  U.  S., 
365)  the  court,  replying  to  the  contention  that  Congress,  by 
the  corresponding  act  of  September  19,  1890,  had  assumed 
entire  control  over  all  the  navigable  waters  of  the  United 
States,  including  those  situated  wholly  within  a  State,  said 
(pp.  367-368): 

''On  the  face  of  this  statute,  it  is  obvious  that  it  does  not 
support  the  claim  based  upon  it.     Conceding,  without  decid- 
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ing  that  the  words  'waterways  of  the  United  States,' 
therein  used,  apply  to  all  navigable  waters,  even  though 
they  be  wholly  situated  within  a  State,  and  passing,  also, 
without  deciding,  the  contention,  that  Congress  can  lawfully 
delegate  to  the  Secretary  of  War  all  its  power  to  authorize 
structures  of  every  kind  over  all  navigable  waters,  nothing 
in  the  statute  gives  rise  even  to  the  implication  that  it  was 
intended  to  confer  such  power  on  the  Secretary  of  War. 
The  mere  delegation  to  the  Secretary  of  the  right  to  deter- 
mine whether  a  structure  authorized  by  law  has  been  so  built 
as  to  impede  commerce,  and  to  direct,  when  reasonably  nec- 
essary, its  modification  so  as  to  remove  such  impediment, 
does  not  confer  upon  that  officer  power  to  give  original 
authority  to  build  bridges,  nor  does  it  presuppose  that  Con- 
gress conceived  that  it  was  lodging  in  the  Secretary  power 
to  that  end." 

In  Field  v.  Clark  (143  U.S.,  649)  it  was  held  not  to  be 
an  unconstitutional  transfer  of  legislative  power  for  Con- 
gress to  authorize  the  President  to  suspend,  by  proclama- 
tion, the  free  importation  of  certain  articles,  when  satisfied 
that  any  country  producing  such  articles  imposed  duties  or 
other  exactions  upon  the  agricultural  or  other  products  of 
the  United  States  which  he  might  deem  to  be  reciprocally 
unequal  or  unreasonable.     The  court  said  (p.  693): 

"As  the  suspension  was  absolutely  required  when  the 
President  ascertained  the  existence  of  a  particular  fact,  it 
can  not  be  said  that  in  ascertaining  that  fact  and  in  issuing 
his  proclamation,  in  obedience  to  the  legislative  will,  he 
exercised  the  function  of  making  laws.  Legislative  power 
was  exercised  when  Congress  declared  that  the  suspension 
should  take  effect  upon  a  named  contingency.  What  the 
President  was  required  to  do  was  simply  in  execution  of  the 
act  of  Congress.  It  was  not  the  making  of  law.  He  was 
the  mere  agent  of  the  law-making  department  to  ascertain 
and  declare  the  event  upon  which  its  expressed  will  was  to 
take  effect." 

These  observations  seem  to  apply  with  equal  force  to  the 
the  situation  presented  by  the  act  of  March  3,  1899.  The 
finding  of  the  Secretary  of  War  that  a  certain  bridge  is  an 
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unreasonable  obstruction  to  navigation  does  not  of  itself 
make  its  further  maintenance  unlawful.  That  comes  from 
the  declaration  of  Congress  that  the  navigation  through  or 
under  such  a  bridge  shall  be  reasonably  free,  easy,  and 
unobstructed.  The  Secretary  simply  ascertains  and  declares 
the  event  upon  which  the  expressed  will  of  Congress  is  to 
take  effect. 

In  the  recent  case  of  Buttfidd  v.  Stranahan  (192  U.S., 
470),  the  Supreme  Court  upheld  the  act  of  Congress  forbid- 
ding the  importation  of  tea  inferior  in  purity,  quality,  and 
fitness  for  consumption  to  certain  standards  authorized  to 
be  fixed  by  the  Secretary  of  the  Treasury.  In  answer  to 
the  contention  that  the  statute  committed  the  determination 
of  what  tea  might  be  imported  to  the  arbitrary  discretion 
of  the  Secretary,  and  therefore,  in  effect,  vested  him  with 
legislative  power,  the  court  said  (p.  496): 

"We  are  of  opinion  that  the  statute,  when  properly  con- 
strued, as  said  by  the  Circuit  Court  of  Appeals,  but 
expresses  the  purpose  to  exclude  the  lowest  grades  of  tea, 
whether  demonstrably  of  inferior  quality,  or  unfit  for  con- 
sumption, or  presumably  so  because  of  their  inferior  quality. 
This,  in  effect,  was  the  fixing  of  a  primary  standard,  and 
devolved  upon  the  Secretary  of  the  Treasury  the  mere 
executive  duty  to  effectuate  the  legislative  policy  declared 
in  the  statute.  *  *  *  We  may  say  of  the  legislation  in 
this  case,  as  was  said  of  the  legislation  considered  in  Field 
V.  Clarky  that  it  does  not,  in  any  real  sense,  invest  adminis- 
trative officials  with  the  power  of  legislation.  Congress 
legislated  on  the  subject  as  far  as  was  reasonably  practicable, 
and  from  the  necessities  of  the  case  was  compelled  to  leave 
to  executive  officials  the  duty  of  bringing  about  the  result 
pointed  out  by  the  statute." 

The  primary  standard  in  effect  fixed  by  the  tea  inspection 
act,  the  court  said,  was  "purity,  quality,  and  fitness  for 
consumption."  That  fixed  by  the  act  in  question,  so  far  as 
regards  the  obstruction  of  navigation  by  bridges,  is  "  rea- 
sonableness." The  one  is  no  more  definite  and  precise  than 
the  other.  But  in  this  case,  as  in  that,  it  may  be  said  that 
"Congress  legislated  on  the  subject  as  far  as  was  reasonably 
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practicable,  and  f  1:0m  the  necessities  of  the  case  was  com- 
pelled to  leave  to  executiv^e  officials  the  duty  of  bringing 
about  the  result  pointed  out  by  the  statute." 

Section  11  of  the  act  of  March  3,  1899,  provides  that 
''where  it  is  made  manifest  to  the  Secretary  of  War  that 
the  establishment  of  harbor  lines  is  essential  to  the  preser- 
vation and  protection  of  harbors,  he  ma}^  and  is  hereby, 
authorized  to  cause  such  lines  to  be  established,  beyond 
which  no  piers,  wharves,  bulkheads,  or  other  works  shall 
be  extended  or  deposits  made,  except  under  such  regula- 
tions as  may  be  prescribed  from  time  to  time  by  him." 
(30  Stat,  1151.) 

In  an  opinion  rendered  June  8,  1899  (22  Opin.,  501,  511), 
Attorney-General  Griggs  held  that,  under  the  express 
authority  given  by  this  section,  the  Secretary  of  War  was 
authorized  to  establish  harbor  lines  whenever  the  interests 
of  commerce  require  them,  to  restrict  the  encroachment  of 
wharves,  piers,  etc.,  upon  the  waters  of  harbors,  ''and  this 
notwithstanding  the  objection  sometimes  urged  that  this  and 
kindred  legislation  are  attempts  to  confer  legislative  or 
judicial  power  upon  heads  of  Departments  or  executive 
officers."  "The  power  to  determine  the  necessity  for  and 
location  of  harbor  lines  in  a  given  harbor,"  said  Mr.  Griggs, 
"is  obviously  no  more  obnoxious  to  this  criticism  than  is 
the  power  to  determine  whether  the  East  River  bridge  in 
New  York  will,  if  built  according  to  a  proposed  plan,  ob- 
struct or  impair  the  navigation  of  that  river.  And  the 
conferring  upon  the  Secretary  of  War  the  power  to  deter- 
mine this  is  distinctly  upheld  in  Millet*  v.  Mayor  of  New 
York:'    (109  U.  S.,  385.) 

After  quoting  the  language  of  Mr.  Justice  Field  in  that 
case,  and  that  of  Mr.  Justice  Miller  in  Wisco7isin  v.  Dvluth^ 
above  cited,  he  said  (p.  512): 

"This  delegation  of  the  power  is  spoken  of  in  these  cases 
approvingly,  and  as  within  the  constitutional  power  of 
Congress;  and  any^  objection  upon  the  ground  of  conferring 
legislative  or  judicial  power  must  now  be  too  late,  even  if 
it  would  have  had  any  force  at  any  time." 

In  view  of  these  authorities,  1  have  no  hesitancy  whatever 
in  saying  that  the  authority  conferred  upon  the  Secretary  of 
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War  by  section  18  of  the  act  of  March  3,  1899,  is  a  lawful 
delegation  of  power. 

It  will  be  observed  that  the  act  in  question  docs  not 
authorize  the  Secretary  of  War  to  act  arbitrarily.  The 
party  concerned  is  entitled  to  a  hearing;  to  receive  notice 
and  a  specification  of  the  alterations  required,  and  to  have  a 
reasonable  time  in  which  to  make  the  prescribed  changes. 
Not  until  all  these  steps  have  been  taken  does  a  willful  fail- 
ure to  comply  with  the  directions  of  the  Secretary  become 
a  punishable  offense. 

There  can  be  no  doubt  as  to  the  power  of  Congress  to 
attach  this  consequence  to  a  failure  to  observe  the  require- 
ments of  the  Secretary.  Regulations  prescribed  by  execu- 
tive oflScials,  under  authority  granted  by  Congress,  it  has 
been  held,  are  regulations  prescribed  by  law  and  have  the 
force  of  law.  The  only  question  which  can  be  made,  where 
the  authority  granted  was  properly  delegated,  is  as  to  the 
intention  of  Congress  to  make  the  violation  of  such  regula- 
tions a  criminal  offense.  ( United  States  v.  Enton^  144  U.  S., 
677.)  If,  as  here,  the  purpose  to  do  so  is  clearly  expressed, 
the  power  can  not  be  doubted.  {In  re  Kolloch^  165  U.  S., 
526.) 

It  will  be  observed  that  the  reservation  by  Congress  in 
the  acts  of  December  17,  1872,  and  February  14, 1883,  is  of 
the  right  to  alter  or  amend  those  acts  so  as  to  prevent  or 
remove  all  ''material"  obstructions  to  navigation  by  the 
future  construction  of  bridges  without  any  liability  of  the 
Government  for  damages  on  that  account.  In  view  of  this 
qualification,  a  bridge  constructed  under  the  authority  of 
either  of  those  acts  can  not  be  deemed  an  '^ unreasonable" 
obstruction  to  navigation,  within  the  meaning  of  section  18 
of  the  act  of  March  3, 1899,  whose  alteration  may  be  required 
at  the  expense  of  the  owner  without  compensation  unless  it 
is  a  material  one.  In  fact  it  may  be  said  that  this  is  neces- 
sarily the  meaning  of  the  word  '' unreasonable"  in  the  act 
in  question.  That  act,  as  already  stated,  was  undoubtedly 
intended  to  apply  to  bridges  erected  under  authority  of  law. 
A  bridge  so  erected  certainly  could  not  be  declared  an  un- 
reasonable obstruction  to  navigation  unless  it  was  a  mate- 
rial one. 
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This  dispo»es  of  all  the  questions  upon  which  my  opinion 
is  directed  by  the  act  of  June  13,  1902. 

Respectfully, 

W.  H.  MOODY. 
The  Secretary  of  War. 


SECRETARY  OF  COMMERCE  AND  LABOR-NEW  YORK  HAR- 
BOR ACT— AUTHORITY  TO  DISCONTINUE  SUIT. 

Prior  to  the  taking  effect  of  the  act  of  February  14, 1903  (32  Stat,  825), 
creating  the  Department  of  Commerce  and  Labor,  the  Secretary  of  the 
Treasury  had  no  authority  to  remit  a  fine  or  penalty  imposed  for  a 
violation  of  the  New  York  Harbor  act  of  June  29, 1888  (25  Stat.,  209), 
nor  to  discontinue  a  suit  instituted  by  the  Government  to  recover  a 
penalty  under  that  act,  and  therefore  the  Secretary  of  Commerce  and 
Labor  has  no  authority  to  direct  the  discontinuance  of  such  a  suit 

The  word  "vessels,'*  as  used  in  the  New  York  Harbor  act  (25  Stat,  209), 
does  not  relate  to  vessels  in  the  sense  contemplated  by  sections 
5292-5294,  Revised  Statutes,  authorizing  the  remission  of  fines, 
penalties,  and  forfeitures  by  the  Secretary  of  the  Treasury. 

Department  of  Justice, 

July  21,  im- 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  June  30,  1904,  wherein  you  request  my  opinion  as 
to  whether  you  are  authorized  by  law  to  discontinue  the 
case  of  the  United  States  v.  ^^  Duinper  E,  ^-4,"  brought 
September  27,  1899,  for  the  recovery  of  $1,750,  penalties 
stated  to  have  been  incurred  under  the  acts  of  June  29, 
1888,  and  August  18,  1894. 

It  appears  from  the  accompanying  papers  that  in  the 
month  of  September,  1899,  under  and  pursuant  to  a  request 
from  the  supervisor  of  the  harbor  of  New  York,  a  libel 
was  filed  in  the  United  States  district  court  for  the  South- 
ern district  of  New  York  against  ''Dumper  E.  24,"  owned 
by  Brown  &  Fleming,  for  alleged  violation  of  the  New 
York  harbor  dumping  laws  (25  Stat.,  209).  The  suit  has 
never  been  brought  to  trial,  owing  to  a  belief  on  the  part 
of  the  district  attorney  that  a  judgment  could  not  be 
obtained,  and  for  the  further  reason  that  in  his  opinion  the 
ends  of  justice  do  not  require  a  further  prosecution  of  the 
case.     On  June  27  last,  the  United  States  district  attorney 
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for  the  Southeni  district  of  New  York  addressed  a  letter 
to  the  Solicitor  of  the  Treasury,  asking  authority  to  discon- 
tinue said  case  without  costs,  and  on  the  following  day  the 
Solicitor  requested  your  Department  that  he  be  advised  as 
to  what  action  he  should  take  with  reference  to  dismissing 
the  case. 

The  question  of  law  presented  for  my  consideration  is,  as 
to  what  control,  if  any,  the  Secretary  of  Commerce  and 
Labor  has  over  the  dismissal  of  a  suit  of  this  character. 

Title  LXVIII  of  the  Revised  Statutes  (Comp.  Stat.,  1901) 
contains  several  provisions  authorizing  the  Secretary  of  the 
Treasury  to  remit  fines,  penalties,  and  forfeitures  in  certain 
cases.     (See  sees.  5292,  5293,  and  5294.) 

Section  529i,  under  said  Title  LXVIII  of  the  Revised 
Statutes  (Comp.  Stat.,  1901),  is  as  follows: 

"The  Secretary  of  the  Treasury  may,  upon  application 
therefor,  remit  or  mitigate  any  fine,  penalty,  or  forfeiture 
provided  for  in  laws  relating  to  vessels  or  discontinue  any 
prosecution  to  recover  penalties  or  relating  to  forfeitures 
denounced  in  such"  laws,  excepting  the  penalty  of  imprison- 
ment or  of  removal  from  office,  upon  such  terms  as  he,  in 
his  discretion,  shall  think  proper;  and  all  rights  granted  to 
informers  by  such  laws  shall  be  held  subject  to  the  Secre- 
tary's powers  of  remission,  except  in  cases  where  the  claims 
of  any  informer  to  the  share  of  any  penalty  shall  have  been 
determined  by  a  court  of  competent  jurisdiction  prior  to 
the  application  for  the  remission  of  the  penalty  or  for- 
feiture; and  the  Secretary  shall  have  authority  to  ascertain 
the  facts  upon  all  such  applications  in  such  manner  and 
under  such  regulations  as  he  may  deem  proper." 

The  act  of  Congress  entitled  *'An  'act  to  establish  the 
Department  of  Commerce  and  Labor,"  approved  February 
14,  1903  (32  Stat.,  825),  contains  in  section  10,  inter  aZia^ 
the  following  provision: 

"All  duties,  power,  authority  and  jurisdiction,  whether 
supervisory,  appellate  or  otherwise,  now  imposed  or  con- 
ferred upon  the  Secretary  of  the  Treasury  by  acts  of 
Congress  *  *  *  relating  to  the  remission  or  refund  of 
fines,  penalties,  forfeitures,  exactions  or  charges  incurred 
for  violating  any  provision  of  law  relating  to  vessels  or 
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seamen  ♦  ♦  *  shall  be  and  hereby  are  transferred  to 
and  imposed  and  conferred  upon  the  Secretary  of  Com- 
merce and  Labor  from  and  after  the  time  of  the  transfer 
of  the  Bureau  of  Navigation,  the  Shipping  Commissioners, 
and  the  Steamboat-Inspection  Service  to  the  Department  of 
Commerce  and  Labor,  and  shall  not  thereafter  be  imposed 
upon  or  exercised  by  the  Secretary  of  the  Treasury.  And 
all  acts  or  parts  of  acts  inconsistent  with  this  act  are,  so  far 
as  inconsistent,  hereby  repealed." 

It  will,  I  think,  be  conceded  that  the  Secretar^^  of  Com- 
merce and  Labor,  under  section  10  of  the  act  of  Congress 
above  referred  to,  acquired  no  other  or  greater  power, 
authority,  or  jurisdiction  over  the  remission  of  fines,  penal- 
ties, and  forfeitures  than  was  conferred  upon  the  Secretary 
of  the  Treasury  by  law  prior  to  the  1st  day  of  July,  1903, 
when  the  act  creating  the  Department  of  Commerce  and 
Labor  went  into  effect.  It  must  necessarily  follow,  there- 
fore, that,  if  the  Secretary  of  the  Treasury  did  not  possess 
the  authority  under  Title  LXVIII  of  the  Revised  Statutes, 
and  particularly  under  section  5294,  above  quoted,  to  dis- 
continue the  suit  here  under  consideration,  the  Secretary  of 
Commerce  and  Labor  has  not  been  invested  with  such 
authority  under  section  10  of  the  a(»t  of  Congress  of  Febru- 
ary 14,  1903. 

This  suit  was  instituted  at  the  recjuest  of  the  supervisor 
of  the  harbor  of  New  York,  acting,  presumabh',  under  in- 
structions from  the  Secretary  of  War,  by  libel  filed  against 
^'Dumper  E  24,"  under  authority  contained  in  section  4  of 
the  act  of  June  29,  1888  (25  Stat,  209),  entitled  ''  kn  act 
to  prevent  obstructive  and  injurious  deposits  within  the 
harbor  and  adjacent  waters  of  New  York  City,  by  dumping 
or  otherwise,  and  to  punish  and  prevent  such  offenses." 
Section  4  of  said  act  provides  as  follows  : 

44*  *  ♦  ^^^  f^y  every  violation  of  the  provisions  of 
this  section  the  person  offending  shall  })e  guilty  of  an  offense 
against  this  act,  and  shall  be  punished  by  a  fine  equal  to  the 
sum  of  five  dollars  for  every  cubic  yard  of  mud,  dirt,  sand 
dredgings,  or  material  not  deposited  or  discharged  as  re- 
quired by  this  section.     A/if/  hoat  or  vessel  used  or  employed 
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in  violating  any  provision  of  this  ax^t  shall  he  licMe  to  the 
pecuniary  penalties  imposed  thereby,^  and  may  be  proceeded 
against  summarily  hy  way  of  libel  in  any  district  court  of 
the  United  States  having  jurisdiction  thereof  ^^ 

Section  5  of  the  same  act  provides: 

'*That  a  line  officer  of  the  Navy  shall  be  designated  by 
the  President  of  the  United  States  as  supervisor  of  the 
harbor  (of  New  York),  to  act  under  the  direction  of  the  Sec- 
retary of  War  in  enforcing  the  provisions  of  this  act,  and  in 
detecting  offenders  against  the  same.  This  officer  shall  re- 
•ceive  the  sea  pay  of  his  grade,  and  shall  have  personal 
charge  and  supervision  under  the  Secretary  of  War,  and 
shall  direct  the  patrol  boats  and  other  means  to  detect  and 
bring  to  punishment  oflfenders  against  the  provisions  of  this 
act." 

It  is  apparent  from  an  examination  of  the  various  pro- 
visions of  this  act  that  the  law  is  not  one  which  relates  to 
vessels  in  the  same  sense  in  which  that  phrase  is  used  in 
Title  LXVIII  of  the  Revised  Statutes.  The  duty  of 
enforcing  the  New  York  harbor  act  is  expressly  committed 
to  the  supervision  of  the  Secretary  of  War.  To  hold  that 
Congress  intended  that  the  Secretary  of  the  Treasur}'^  should 
have  the  power  to  discontinue  a  prosecution  or  suit  insti- 
tuted at  the  request  of  the  Secretary  of  War  for  a  violation 
of  said  act,  would  present  an  anomalous  situation,  in  this, 
that  the  Secretary  of  the  Treasury  would  have  authority  to 
order  the  abandonment  of  a  prosecution  under  said  act,  even 
against  the  protestation  of  the  Secretary  of  War  and  the 
Attorney-General.  I  can  not  believe  that  Congress  intended 
to  confer  such  power  upon  the  Secretary  of  the  Treasury-. 
It  is  suggested  that  inasmuch  as  the  New  York  harbor  ace 
mentions  vessels^  and  provides  that  ''any  boat  or  vessel  tised 
or  employed  in  violating  any  provision  of  this  act^  shall  be 
liable  to  a  penalty^  and  may  be  proceeded  against  summarily 
by  way  oflihel^'^  the  law  is  one  relnting^to  veHnels^  and  there- 
fore within  the  express  language  of  section  10  of  the  act 
creating  the  Department  of  Commerce  and  Labor.  But  I 
am  inclined  to  the  opinion  that  the  mere  fact  that  the  New 
York  harbor  act  mentions  vessels^  and  that  a  vessel  may  be 
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lihded  by  the  Government  for  the  purpose  of  enforcing  the 
penalty  provided  by  law  for  violations  of  the  act,  are  not 
sufficient  to  characterize  the  law  as  one  relating  to  vessels^ 
within  the  purview  of  section  5294  of  the  Revised  Statutes. 

In  an  opinion  rendered  by  Attorney-General  Olney  to  the 
Secretary  of  the  Treasury  February  3,  1894  (20  Opin.,  705), 
it  was  held  that  a  penalty  incurred  for  violation  of  the  alien 
immigration  laws  did  not  fall  within  the  purview  of  the 
statutes  embraced  under  Title  LXVIII,  and  in  my  judgment 
the  reasoning  which  led  to  that  conclusion  applies  with  even 
greater  force  to  the  law  here  under  consideration.  Attorney- 
General  Olney  said  (p.  708): 

"And  upon  examining  the  statutes  collated  under  Title 
LXVIII,  entitled  '  Remission  of  fines,  penalties,  and  for- 
feitures,' it  will  be  seen  that  section  5292  provides  for  re- 
mission of  fines  by  the  Secretary  after  and  upon  a  summary 
investigation  of  the  case  by  the  district  judge. 

"Section  5293  provides  for  the  remission  of  fines  by  the 
Secretary,  in  a  limited  class  of  cases,  upon  investigation  of 
the  facts  under  rules  prescribed  by  the  Secretary  himself. 

"Section  5294  relates  to  the  remission  by  the  Secretary 
of  fines,  etc. ,  provided  for  in  laws  relating  to  steamboats,  etc. 

"  The  case  of  a  fine  or  penalty  incurred  for  violation  of 
the  provisions  of  the  alien  immigration  law  does  not  there- 
fore, in  my  judgment,  fall  within  the  purview  of  the  statutes 
embraced  under  Title  LXVIII." 

Attorney-General  Griggs,  in  an  opinion  to  the  Secretary 
of  the  Treasury,  rendered  October  5,  1900  (23  Opin.,  271), 
held  that  neither  the  act  of  March  3,  1891  (26  Stat.,  1084), 
nor  section  5294  of  the  Revised  Statutes,  as  amended  March 
2, 1896  (30  Stat.,  39),  conferred  any  power  or  authority  upon 
the  Secretary  of  the  Treasury  to  remit  fines  or  forfeitures 
imposed  on  a  vessel  or  her  master  for  allowing  the  escape 
of  alien  immigrants  whose  deportation  had  been  ordered. 

The  power  of  the  Secretary  of  the  Treasury  over  the 
remission  of  fines,  penalties,  and  forfeitures,  under  section 
5294  of  the  Revised  Statutes,  is  limited  and  confined  to 
those  fines,  penalties,  and  forfeitures  provided  for  in  laws 
relating  to  vessels^  and  inasmuch  as  the  law  here  under  dis- 
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cussion^  to  wit,  the  New  York  harbor  act,  does  not  rda;te  to 
vessels  in  the  sense  contemplated  by  sections  5292,  6293,  and 
5294  of  the  Revised  Statutes,  I  am  of  the  opinion  that  the 
Secretary  of  the  Treasury,  prior  to  the  first  day  of  July, 
1903,  had  no  authority  to  remit  a  fine  or  penalty  imposed 
under  the  provisions  of  said  act,  nor  to  discontinue  a  suit 
instituted  by  the  Government  to  recover  a  penalty  under 
that  act,  from  which  it  follows  that  you  have  no  authority 
to  advise  the  Solicitor  of  the  Treasury  with  respect  to  the 
discontinuance  of  the  suit  herein  referred  to. 
RespectfuU}^, 

W.  H.  MOODY. 
The  Secretary  of  Commerck  and  Labor. 


UNITED  STATES— TITLE  TO  KAHAUIKI  MILITARY  RESER- 
VATION. 

By  the  joint  resolution  of  Gongrees  of  July  7,  1898  (30  Stat,  750),  ac- 
cepting the  cession  of  the  Hawaiian  Islands  and  the  transfer  to  the 
United  States  of  the  ownership  of  all  public  lands  therein,  and  by  ac- 
quiring by  purchase  from  individuals  the  leases  held  by  them  cover- 
ing the  lands  comprising  the  military  reservation  at  Kahauiki,  Oahu 
Island,  the  United  States  acquired  complete  title  to  that  reservation. 

Department  of  JtrsTicE, 

July  23,  1904. 

Sir:  In  response  to  your  request  of  April  15,  1904,  for 
an  opinion  as  to  the  validity  of  title  to  the  military  reserva- 
tion at  Kahauiki,  Oahu  Island,  Hawaii,  together  with  the 
deeds  and  other  title  papers  relating  to  the  transfer,  I  am 
sending,  herein  inclosed,  the  papers  requested.  I  have  ex- 
amined them  carefully,  besides  the  correspondence  and  other 
documents  in  the  case. 

By  the  first  part  of  the  joint  resolution  of  Congress  of 
July  7, 1898  (30  Stat.,  750),  the  cession  by  the  Government 
of  the  Republic  of  Hawaii  to  the  United  States  of  America 
of  all  rights  of  sovereignty  of  whatsoever  kind  in  and  over 
the  Hawaiian  Islands  and  their  dependencies,  and  the  trans- 
fer to  the  United  States  of  the  absolute  fee  and  ownership 
of  all  public.  Government,  or  Crown  lands,  was  duly  ac- 
cepted, ratified,  and  confirmed. 
13243— VOL  25—04 15 
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The  act  of  Congress  of  June  28, 1902  (32  Stat,  464r-465), 
contains  this  proviso: 

' '  That  the  Secretary  of  War  is  authorized  to  acq  uire  leases 
in  such  lands  in  Hawaii  as  have  been  set  aside  for  purposes 
of  a  military  post." 

The  land  here  in  question  was  public  land  affected  by 
leases  to  individuals.     These  leases  have  been  purchased 
from  the  individuals,  and  I  am  of  the  opinion  that  the  title 
of  the  United  States  is  now  complete. 
Respectfully, 

W.  H.  MOODY. 
The  Seceetaey  of  War. 


UNITED  STATES— TITLE  TO  CABRAS  ISLAND. 

The  facts  contained  in  a  certificate  of  the  record  by  the  r^strar  of 
property  at  Humacao  are  sufficient  evidence  that  the  United  States 
will,  upon  the  purchase  thereof,  acquire  from  the  grantors  a  good  and 
anencumbered  title  to  Cabras  Island,  Porto  Rico. 

The  conveyance  should  be  to  the  *'  United  States  of  America"  instead 
of  to  the  "Department  of  Light-Houses  of  the  United  States." 

Department  of  Justice, 

August  J,  190]i,. 

Sir:  I  have  received  your  letter  of  July  27,  asking  ray 
opinion  as  to  whether  there  is  evidence  enough  in  an 
inclosed  certificate  of  the  record  (in  Spanish)  by  the  regis- 
trar of  property  at  Humacao,  that  the  United  States  will 
acquire  title  to  Cabras  Island,  Porto  Rico. 

According  to  Porto  Rican  law,  a  certified  copy  of  a  land 
record  is  a  guaranty  b}^  the  notary  and  registrar  of  the 
statements  made  in  it,  and  there  is  no  doubt  that  the  narra- 
tion of  the  facts  in  the  document  presented  gives  the  correct 
state  of  the  record,  and  from  it  I  am  satisfied  that  the 
grantors  had  a  good  unencumbered  title  and  had  legal 
capacity  to  convey  to  the  United  States. 

As  to  the  suflSciency  of  such  a  document  as  the  one  pre- 
sented and  the  facts  therein  stated  to  prove  that  the  grantor 
would  take  a  good  title,  there  is  no  doubt. 

The  Mortgage  Law  of  Porto  Rico  provides  that  the  reg- 
istrar of  property  must  know  the  parties,  their  legal  capac- 
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ity  and  responsibility.  (Mortgage  Law,  18;  Instructions  for 
Drafting  Public  Documents,  23,  24,  26.)  He  is  forbidden 
to  record  transfers  by  parties  who  are  not  owners  of  record. 
(Mortgage  Law,  20;  Regulations  for  Execution  of  Mortgage 
Law,  244.)  He  must  set  forth  all  liens  and  incumbrances 
existing  upon  the  property  (Instructions  for  Drafting  Pub- 
lic Documents,  8);  and  he  is  personally  responsible,  on  his 
bond  and  otherwise,  for  negligence  or  mistakes  (Mortgage 
Law,  22,  313,  316,  317). 

He  is  obliged  to  examine  {Mirties  and  all  records  of  the 
property  and  demand  production  of  all  other  documents  of 
title  or  interest  in  the  property  (Instructions  for  Drafting 
Public  Documents,  8, 16)  and  pass  upon  their  legality  (Mort- 
gage Law,  18). 

Such  recorded  titles  can  not  be  defeated  or  impaired  to 
injure  the  grantees  or  other  third  parties  by  any  unrecorded 
conveyance,  given  before  title  was  in  the  grantors  nor  since. 
(Mortgage  Law,  17,  23,  24,  34,  389;  Alcubilla,  1896,  781; 
Decree  May  23,  1896.)  No  unrecorded  deed  may  be  ad- 
mitted in  evidence  to  impair  a  recorded  title  (Mortgage  Law, 
38),  nor  can  suits  be  brought  to  rescind  or  determine  a  re- 
corded title  (Mortgage  Law,  36). 

Article  389  of  the  Mortgage  Law  forbids  the  admission  as 
evidence  of  any  unrecorded  document  affecting  real  property 
if  the  object  be  to  enforce,  to  the  prejudice  of  third  persons, 
interests  which  should  have  been  recorded;  and  by  articles 
33  and  34,  third  parties  are  protected  against  claims  arising 
through  the  recording  of  instruments  subsequently  declared 
annulled  or  changed  by  virtue  of  a  prior  unrecorded  deed 
or  for  reasons  not  clearly  appearing  from  the  registry. 

I  have,  however,  to  suggest  that  the  conveyance  ought  to 
be  to  the  United  States  of  America  instead  of  to  the  ^'De- 
partment of  Light-Houses  of  the  United  States." 
Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  Commerce  and  Labor. 
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CENSUS  OFFICE-SPECIAL  AGENTS— OATH. 

The  special  agents  of  the  Census  Office  appointed  to  collect  the  statistics 
referred  to  in  sections  7,  8,  and  9  of  the  act  of  March  6, 1902  (32  Stat, 
52),  "to  provide  for  a  permanent  Census  Office,"  are  required,  under 
section  18  of  the  act  of  March  3,  1899  (30  Stat,  1019),  to  take  an  oath 
or  affirmation  before  entering  upon  the  discharge  of  their  duties. 

Department  or  Justice, 

August  16^  1901^. 

Sir:  I  have  the  honor  to  acknowledge  your  request  for 
an  opinion,  as  follows: 

"1.  Are  the  special  agents  appointed  to  collect  the  sta- 
tistics referred  to  in  sections  7,  8,  and  9  of  the  acts  approved 
March  6,  1902,  placing  the  Bureau  of  the  Census  on  a  per- 
manent basis,  officers  within  the  meaning  of  section  1757  of 
the  Revised  Statutes? 

"2.  If  they  are  not  officers  within  the  meaning  of  that 
section,  are  they  required  to  take  an  oath  or  affirmation 
under  section  18  of  the  act  approved  March  3,  1899,  pro- 
viding for  the  taking  of  the  Twelfth  and  subsequent  cen- 
suses, which  was  continued  in  foJ'ce  by  section  6  of  the  act 
approved  March  6,  1902? 

''3.  If  they  are  not  required  to  take  an  oath  or  affirma- 
tion by  law,  xnKK  their  appointments,  which  contain  the 
provision,  *  Payment  of  the  compensation  provided  in  this 
appointment  is  subject  to  taking  the  oath  of  office,'  be 
amended  by  a  general  order,  without  new  appointments 
being  issued?" 

You  transmit  a  letter  from  the  Director  of  the  Census 
setting  forth  his  views  upon  the  above  questions,  in  which 
letter  he  says,  in  reference  to  the  second  question: 

*' Section  18  of  the  act  of  March  3,  1899,  providing  for 
the  taking  of  the  Twelfth  and  subsequent  censuses,  contains 
the  following: 

'"That  no  supervisor,  supervisor's  clerk,  enumerator, 
interpreter,  or  special  agent  shall  enter  upon  his  duties  until 
he  has  taken  and  subscribed  to  an  oath  or  affirmation  to  be 
prescribed  by  the  Director  of  the  Census.' 

^'1  do  not  find  of  record  an  order  by  the  Director  of  the 
Census  prescribing  an  oath  or  affirmation  for  special  agents 
pursuant    to  this    provision  of    law,  but  presumably  he 
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directed  that  the  oath  provided  in  section  1757  be  used.  I 
am  in  doubt  as  to  whether  the  provision  quoted  in  section 
18  of  the  act  of  March  8, 1899,  is  applicable  to  special  agents 
appointed  for  the  work  in  hand.  The  provisions  of  said  act, 
with  reference  to  the  appointment  of  special  agents,  were 
specifically  reenacted  in  the  act  of  March  6,  1902,  establish- 
ing the  permanent  Census  Office.  On  the  other  hand,  the 
provision  quoted  from  section  18  was  not  specifically  reen- 
acted. Section  6  of  the  permanent  census  act  provided, 
however: 

*  *'  That  all  the  provisions  of  the  act  of  March  third,  eight- 
een hundred  and  ninety -nine,  relating  to  the  Twelfth  Census, 
not  inconsistent  with  the  provisions  of  this  act,  shall  remain 
in  full  force  and  effect  for  the  taking  of  the  Thirteenth,  and 
subsequent  censuses.' 

"Section  12  of  the  same  act  also  provides  that: 

4<4  *  ♦  ♦  ^ji  provisions  of  the  act  of  March  thiid, 
eighteen  hundred  and  ninety-nine,  inconsistent  with  this  act 
are  hereby  repealed.' 

"The  permanent  census  act  was  apparently  designed  to 
be  a  code  of  organic  law  for  the  guidance  of  the  permanent 
Census  Office  during  the  time  intervening  between  the  regu- 
lar decennial  census  periods.  The  failure  to  specifically 
reenact  therein  section  18  of  the  act  of  March  3, 1899,  while 
other  provisions  of  said  act  essential  to  make  a  complete 
code  of  laws  for  the  permanent  office  were  specifically  reen- 
acted in  the  permanent  census  act,  tends  to  confirm  the  view 
that  the  provision  in  the  act  of  1899,  requiring  special  agents 
to  take  an  oath  of  office,  is  not  applicable  to  those  who  were 
appointed  during  these  intervening  periods.  These  agents 
are  engaged  in  the  collection  of  statistics,  which  section  8 
of  the  permanent  census  act  provides  shall  be  embodied  in 
reports  to  be  designated  as  '  Special  Reports  of  the  Census 
Office,'  while  the  reports  prepared  from  the  data  obtained 
by  special  agents  and  enumerators  appointed  under  the  act 
of  March  3, 1899,  are  denominated  as  reports  of  the  Twelfth 
Census.  These  'Special  Reports  of  the  Census  Office'  are 
therefore  neither  a  part  of  the  Twelfth  nor  of  the  Thirteenth 
census.  *  *  *  Their  duty  is  simply  to  transcribe  and 
forward  to  the  office  certain  data  from  the  records  of  penal. 
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charitable,  and  similar  institutions,  and  in  most  irstances 
the  officials  of  these  institutions  have  been  employed.  I  can, 
therefore,  see  no  reason  for  requiring  them  to  take  an  oath 
of  office." 

An  affirmative  answer  to  your  second  .question  as  to 
whether  the  special  agents  are  required  to  take  an  oath  or 
affirmation  under  section  18  of  the  act  approved  March  3, 
1899,  would  preclude  the  necessity  for  answering  the  other 
questions,  and  I  therefore  proceed  at  once  to  the  considera- 
tion of  your  question  numbered  2. 

The  fact  that  section  18  of  the  act  of  1899  was  not  ''spe- 
cifically reenacted  "  in  the  act  of  March  6, 1902,  establishing 
the  permanent  Census  Office,  whereas  the  provisions  of  the 
former  act  with  reference  to  the  appointment  of  special 
agents  were  reenacted,  throws  no  light  upon  the  question. 

The  permanent  census  act  is  not  so  planned  as  to  contain 
a  specific  reenactment  of  the  provisions  of  the  former  law, 
which  are  intended  to  be  preserved  or  to  apply  to  the  per- 
manent Census  Office,  but  merely  specifically  reenacts  sec- 
tions 8  and  17  *' so  as  to  read  as  follows,"  in  order  to 
materially  amend  those  two  sections. 

Neither  was  the  permanent  census  act  "designed  to  be  a 
code  of  organic  law  for  the  guidance  of  the  permanent  Cen- 
sus Office  during  the  time  intervening  between  the  regular 
decennial  census  periods." 

It  was  designed  to  be  a  code  of  organic  law,  much  more 
for  the  decennial  periods  than  for  the  intervening  time. 
Its  reenactment  of  section  8  concerning  the  collection  of 
certain  statistics  thus  inserts  the  word  "decennially,"  which 
was  not  in  the  act  of  1899.  It  is  this  reenactment,  being 
section  7  of  the  permanent  law,  which  the  Director  refers 
to  as  section  8.  He  saj-s  that  it  provides  that  the  statistics 
which  the  agents  are  now  engaged  in  collecting  shall  be 
embodied  in  reports  to  be  designated  as  "Special  Reports 
of  the  Census  Office,"  while  the  reports  prepared  from  the 
data  obtained  by  special  agents  and  enumerators  appointed 
under  the  act  of  March  3, 1899,  are  denominated  as  "  Reports 
of  the  Twelfth  Census."  But  section  8  of  the  act  of  1899, 
concerning  the  same  kind  of  statistics,  provides  that  the 
reports  prepared  under  the  provisions  of  this  section  shall 
be  designated  "Special  Reports  of  the  Census  Office." 


Digitized  by  LjOOQ IC 


The  Secretary  of  Commerce  and  Lahor.  231 

The  Director,  evidently  referring  to  the  provision  of 
section  6  of  the  permanent  law,  declaring  that  all  the 
provisions  of  the  act  of  1899  ''not  inconsistent  with  the 
provisions  of  this  act,  shall  remain  in  full  force  and  eflPect 
for  the  taking  of  the  Thirteenth  and  subsequent  censuses," 
says  that  "these  'Special  Reports  of  the  Census  Office'  are 
therefore  neither  a  part  of  the  Twelfth  nor  of  the  Thir- 
teenth census." 

It  is  not  clear  that  such  of  them  as  are  made  under  ''sec- 
tion 8"  (7)  are  not  a  part  of  the  Twelfth  Census,  in  view  of 
the  words  "until  July  1, 1904."  But  I  do  not  deem  this 
material  to  our  question,  since  I  do  not  regard  the  words 
"shall  remain  in  full  force  and  effect  for  the  taking  of  the 
Thirteenth  and  subsequent  censuses"  as  intended  to  limit 
or  restrict  the  operation  of  the  act  of  1899  so  that  it  would 
not  apply,  so  far  as  in  its  nature  applicable,  to  the  inter- 
vening periods.  It  is  an  affirmative  declaration  that  the 
provisions,  not  inconsistent  with  the  provisions  of  the  per- 
manent act,  should  remain  in  force  for  a  certain  purpose. 
It  would  seem  to  be  necessary  to  make  this  declaration  in 
order  that  language  referring  to  a  single  census  might  be 
modified  so  as  to  apply  to  any  census.  It  is  not  a  repealing 
clause,  and  while,  if  there  were  no  repealing  clause,  it  would 
be  reasonable  to  argue  that  when  Congress  said  certain  pro- 
visions were  to  remain  in  force,  this  was  an  implied  repeal 
of  all  others,  yet  such  was  not  the  intention,  since  we  find 
in  section  12  the  following  repealing  clause: 

"  All  provisions  of  the  act  of  March  third,  eighteen  hun- 
dred and  ninety-nine,  inconsistent  with  this  act  are  hereby 
repealed." 

This  is  the  only  provision  of  the  permanent  census  act 
in  the  nature  of  a  repealing  clause,  and  it  repeals  only  those 
provisions  which  are  inconsistent  with  the  permanent  census 
law. 

Section  18  of  the  law  of  1899  is  not  inconsistent  with  it 
and  is  not  repealed. 

As  to  the  special  agents  in  question  being  distinguishable, 
as  a  class,  from  those  under  the  law  of  1899,  I  think  it  is 
clear,  from  a  comparison  of  the  latter  part  of  section  10  of 
the  permanent  law  with  section  7,  and  with  section  8  of  the 
act  of  1899  thereby  reenacted,  that  no  such  distinction  was 
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intended.  The  Director  of  the  Census  is  authorized,  in  his 
discretion,  to  employ  the  clerical  force  of  the  Census  Office 
for  such  field  work  as  may  be  required  to  carry  out  the  pro- 
visions of  sections  7,  &,  and  9,  in  lieu  of  employing  special 
agents  for  that  purpose,  and  of  course  is  expected  to  employ 
special  agents  in  his  discretion.  Special  agents  are  discussed 
in  section  7  thus  referred  to,  and  section  7,  as  I  have  said, 
is  a  reenactment  of  section  8  of  the  law  of  1899  '*so  as  to 
read  as  follows."  We  thus  trace  the  special  agents  to  the 
act  of  1899,  and  1  can  but  consider  Congress  as  regarding 
them  as  the  same  special  agents  mentioned  in  that  law. 

But  whatever  doubt  may  exist  by  reason  of  any  ambiguity 
in  the  permanent  law,  that  doubt  is  at  once  dispelled  by  a 
consideration  of  the  legislative  intent,  as  indicated  in  the 
report  of  the  House  Committee  on  Census  (H.  R.  262,  57th 
Cong.,  1st  sess).  That  report  (which  is  also  embodied  in 
Congressional  Record,  57th  Cong.,  1st  sess.,  p.  1094),  on 
pages  2  and  3,  contains  the  following  language: 

"In  order  that  the  exact  situation  in  which  the  passage 
of  this  bill  will  leave  the  whole  question  of  census  legisla- 
tion, the  committee  submits  the  following  statement  which 
indicates  precisely  the  sections  of  the  existing  law  which 
will  remain  unrepealed,  in  the  event  of  the  passage  of  the 
proposed  bill,  and  the  purpose  of  each  section." 

Then  follows  a  list  of  sections  which  will  remain  unre- 
pealed, and  among  them  appears  section  18  of  the  law  of 
1899  relating  to  oaths. 

As  indicating  the  same  purpose  by  way  of  exclusion,  it  is 
said,  on  page  3  of  the  report,  that — 

"The  sections  omitted  in  the  above  recapitulation — 1,  2, 
4,  5,  8,  17,  25 — are  those  to  which  the  proposed  bill  makes 
amendment." 

As  further  showing  that  Congress  had  no  intention  of 
repealing  section  18  of  the  act  of  1899,  or  of  modifying  the 
manner  of  their  appointment,  it  is  said,  on  page  4  of  the 
report,  that — 

^*  Section  10  reenacts  section  17  of  the  act  of  March  3, 
1899,  with  an  important  amendment  suggested  by  the  Di- 
rector, which  promises  to  greatly  reduce  the  cost  of  future 
work  in  census  investigations.  The  section  allows  the 
appointment  of  special  agents,  as  wider  existing  law^  and 
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fixes  their  compensation  tbe  same  as  under  existing  law, 
and  undoubtedly  a  few  such  agents  will  be  required  in  the 
special  investigations  provided  for  in  section  7.  The  amend- 
ment authorizes  the  Director,  however,  to  utilize  the  regu- 
lar clerical  force  of  the  Census  OflSce,  so  far  as  may  be 
possible,  in  performing  this  field  work    *    *    *." 

The  Senate  Committee  on  Census  adopted  the  House 
report  in  the  following  language: 

''The  report  of  the  House  committee  upon  this  measure 
is  so  clear  and  comprehensive  that  we  beg  to  adopt  and 
annex  the  same  as  a  part  of  this  report  without  further 
comment  or  discussion."    (S.  R.  428,  57th  Cong.,  1st  sess.) 

Mr.  Burkett,  in  discussing  the  bill  which  has  since  become 
the  permanent  census  law,  said  that — 

"  This  bill  can  be  traced  back  through  genealogy  to  about 
1850.  It  is  practically  a  copy  of*  a  bill  as  old  as  1850.  All 
the  census  bills  from  that  time  vary  in  make-up  but  very 
little  *  *  *."  (Cong.  Record,  57th  Cong.,  1st  sess.,  p. 
1153.) 

This  statement,  so  far  as  it  concerns  special  agents  (with 
the  exception  that  I  find  that  such  agents  onlj^  came  into 
existence  with  the  act  of  March  3,  1879),  is  literally  true. 
Section  18  of  that  act  (20  Stat.,  479,  480)  provides,  with 
reference  to  requiring  oaths  of  special  agents,  that — 

''  Such  experts  and  special  agents  shall  take  the  same  oath 
as  the  enumerators  of  .the  several  subdivisions,  and  shall 
have  equal  authority  with  such  enumerators    *    *    *." 

And  section  18  of  the  act  approved  March  1,  1889  (25 
Stat,  766)  contains  a  similar  provision. 

From  an  early  period  Congress  has  been  careful  to  re- 
quire its  census  takers  to  subscribe  to  a  formal  oath.  Thus 
sections  2177  and  2181,  Revised  Statutes,  when  the  enumera- 
tion was  done  under  the  supervision  of  the  United  States 
marshals,  required  both  the  marshals  and  ''assistant  mar- 
shals "  to  take  the  oaths  prescribed  therein  in  addition  to 
any  other  oaths  they  may  have  taken. 

Your  second  question  is  therefore  answered  in  the  affirm- 
ative. 

Respectfully^ 

C.  H.  ROBB, 
Acting  Attorney-  General. 

The  Sbcketaey  of  Commerce  and  Labob. 
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NORFOLK  HARBOR  POWDER  OFFICER-JURISDICTION. 

The  powder  officer  for  the  harbor  of  Norfolk,  Va.,  appointed  under  the  act 
of  March  3, 1880,  of  that  State,  has  no  authority  over  powder  belong- 
ing to  the  Federal  Government,  and  the  United  States  is  not  liable 
for  any  chaige  for  services  performed  by  him  under  the  authority  of 
that  law. 

Department  of  Justice, 

Angmt  18,  190J^ 

Sib:  I  have  the  honor  tx>  respond  to  your  request  of  the 
10th  instant  for  an  expression  of  my  opinion  as  to  the  lia- 
bilitj"^  of  the  Government  for  the  payment  of  charges  aggre- 
gating $25.98,  imposed  by  the  powder  officer  for  the  harbor 
of  Norfolk,  in  the  State  of  Virginia,  "pursuant  to  a  law  of 
that  State,  approved  March  3,  1880,"  upon  powder  belong- 
ing to  the  United  States,  shipped  from  lona  Island,  N.  Y., 
to  Norfolk,  Va.,  via  the  New  York,  Philadelphia  and  Nor- 
folk Railroad  Compan3\ 

The  law  referred  to  is  as  follows: 

An  act  for  appointment  of  powder  officer  for  the  harbor  of  Norfolk  and 

Portsmouth. 

''1.  Be  it  enacted  hy  the  getieral  assembly  of  Virginia, 
That,  for  the  purpose  of  better  security  of  life  and  prop- 
erty in  the  harbor  of  Norfolk  and  Portsmouth,  one  pow- 
der officer  shall  be  appointed  by  the  governor  for  a  term 
of  four  years.  The  said  officer  sBall  superintend  the  han- 
dling of  all  powder  to  and  from  vessels  of  any  and  all  kinds 
in  the  harbor;  whose  duty  shall  be  to  see  that  every  preven- 
tion against  danger  of  ignition  and  explosion  is  adopted  and 
rigidly  observed;  for  which  services  he  shall  receive  from 
the  consignee  of  the  powder  3  cents  per  keg,     *     *     *." 

It  appears  that  the  United  States,  through  its  proper  offi- 
cers, was  both  the  consignor  and  consignee  of  this  powder. 
The  question  to  be  determined  is  whether  the  State  of  Vir- 
ginia may,  under  its  police  power,  exercise  control  over  and 
supervise  the  handling  of  property  of  the  Federal  Govern- 
ment within  the  borders  of  the  State,  and  impose  a  charge 
therefor  upon  the  Government,  such  property  being  an 
agency  of  the  Government. 
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Chief  Justice  Marshall,  in  McCxdloch  v.  Maryland  (4 
Wheat,  316),  said: 

"If  any  one  proposition  could  command  the  universal 
assent  of  mankind,  we  might  expect  it  would  be  this — that 
the  Government  of  the  Union,  though  limited  in  its  powers, 
is  supreme  within  its  sphere  of  action.  This  would  seem  to 
result  necessarily  from  its  nature.  It  is  the  Government  of 
all;  its  powers  are  delegated  by  all;  it  represents  all,  and  acts 
for  all.  Though  any  one  State  may  be  willing  to  control  its 
operations,  no  State  is  willing  to  allow  others  to  control 
them  (p.  405)." 

And  again: 

u  *  ♦  »  If  the  States  may  tax  one  instrument  emplo3^ed 
by  the  Government  in  the  execution  of  its  powers,  they  may 
tax  any  and  every  other  instrument.  They  may  tax  the 
mail;  they  may  tax  the  mint;  they  may  tax  patent  rights; 
they  may  tax  the  papers  of  the  custom-house;  thej'  may  tax 
judicial  process;  they  may  tax  all  the  means  employed  by 
the  Government,  to  an  excess  which  would  defeat  all  the 
ends  of  government.  This  was  not  intended  by  the  Ameri- 
can people.  Thej'  did  not  design  to  make  their  Government 
dependent  on  the  States  (p.  432). 

******* 

%(«*«];{  ^jjg  controlling  power  of  the  States  be 
established;  if  their  supremacy  as  to  taxation  be  acknowl- 
edged; what  is  to  restrain  their  exercising  this  control  in 
any  shape  they  may  please  to  give  it?  Their  sovereignty  is 
not  confined  to  taxation.  That  is  not  the  onl}^  mode  in 
which  it  might  be  displayed.  The  question  is,  in  truth,  a 
question  of  supremacy;  and  if  the  right  of  the  States  to  tax 
the  means  employed  by  the  General  Government  be  con- 
ceded, the  declaration  that  the  Constitution,  and  the  laws 
made  in  pursuance  thereof,  shall  be  the  supreme  law  of  the 
land,  is  empty  and  unmeaning  declamation  (p.  433)." 

The  great  Chief  Justice,  in  Onhmm  v.  United  States  Bank 
(9  Wheat.,  738),  in  discussing  the  alleged  resemblance 
between  the  bank  and  a  Government  contractor,  said: 

t;  *  *  *  (^jj  ^  contractor  for  supplying  a  military 
post  with  provisions  be  restrained  from  making  purchases 
within  any  State,  or  from  transporting  the  provisions  to  the 
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place  at  which  the  troops  were  stationed?  or  could  he  be 
fined  or  taxed  for  doing  so?  We  have  not  yet  heard  these 
questions  answered  in  the  affirmative.  It  is  true,  that  the 
property  of  the  contractor  may  be  taxed,  as  the  property  of 
other  citizens;  and  so  may  the  local  property  of  the  bank. 
But  we  do  not  admit  that  the  act  of  purchasing,  or  of  con- 
veying the  articles  purchased,  can  be  under  State  control 
(p.  867)." 

It  is  not  open  to  question  that  such  a  law  is  the  legitimate 
exercise  by  the  State  of  its  police  power,  so  far  as  its  pro- 
visions do  not  affect  the  agencies  of  the  Federal  Govern- 
ment, or  impair  their  efficiency  in  performing  the  functions 
which  they  are  designed  to  perform.  No  police  regulation 
of  a  State,  however,  can  be  permitted  to  interfere  with  the 
instrumentalities  of  the  Federal  Government. 

44  ♦  «  *  So  with  respect  to  State  legislation  which 
touches  the  instrumentalities  of  Federal  agencies.  These 
agencies  are  exempt  from  State  control  by  police  regula- 
tion, or  by  the  exercise  of  the  taxing  power,  so  far  only  as 
that  legislation  may  interfere  with  or  impair  their  efficiency 
in  performing  the  functions  by  which  they  are  designed  to 
serve  the  Government."  {Bank  v.  Com.^  9  Wall.,  353;  Rail- 
road  Co.  v.  Peniston^  18  Wall.,  5;  West,  Union  Tel,  Co,  v. 
Mayo'r  of  N.  JT,  38  Fed.,  660.) 

If  the  State  of  Virginia  has  authoritj'^  to  control  the  ship- 
ment through  the  State  of  powder  belonging  to  the  Govern- 
ment and  impose  a  charge  therefor,  it  may  stop  such  powder 
at  its  borders,  on  the  ground  that  it  is  improperly  boxed, 
or  that  it  is  not  boxed  in  accordance  with  the  regulations 
of  the  State.  It  is  obvious  that  such  a  proceeding  would 
seriously  interfere  with  and  impede  an  agency  of  the  Gov- 
ernment. If  Virginia  may  make  and  enforce  such  a  police 
regulation,  it  follows  that  every  other  State  may  do  the 
same. 

Is  it  possible  that  powder  belonging  to  the  United  States 
and  shipped,  say,  from  Boston,  Mass.,  to  San  Francisco, 
could  be  subjected  to  the  control  and  supervision  of  every 
State  through  which  it  passed?  Should  the  Federal  Gov- 
ernment, for  a  moment,  submit  to  such  unnecessary  delay 
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and  expense?  If  such  a  police  regulation  is  applicable  to  a 
Federal  agency,  then  what  is  to  prevent  the  States  from 
inspecting  and  fumigating  the  mails  for  the  purpose  of  pre- 
venting contagion  ?  Can  it  be  successfully  maintained  that 
this  could  be  done?    To  state  the  proposition  is  to  answer  it. 

If  the  State  may  control  the  transfer  of  powder  belong- 
ing to  the  Government,  it  may  inspect  a  regiment  of  cavalry 
under  a  police  regulation  providing  for  the  inspection  of 
all  horses  coming  within  its  borders.  If  one  State  may 
inspect  a  regiment  of  cavalry  and  impose  a  charge  therefor, 
it  follows  that  evei7  other  State  may  do  the  same.  If  a 
regiment  of  cavalry  may  be  inspected  and  turned  back,  for 
of  course  the  power  to  inspect  includes  the  power  to  stop, 
an  army  of  cavalry  and  artillery  may  be  inspected  and 
stopped  at  the  borders  of  a  State.  The  words  in  the  pre- 
amble of  the  Constitution  which  declare  one  of  the  objects 
of  that  instrument  to  be  to  ''provide  for  the  common 
defense"  would  be  meaningless;  for  if  a  State,  under  the 
•  exercise  of  its  police  power,  may  prevent  the  Federal  Gov- 
ernment from  sending  its  troops  and  munitions  of  war  to 
different  parts  of  the  country,  the  Constitution  did  not,  in 
fact,  **  provide  for  the  common  defense."  As  Chief  Justice 
Marshall  said,  ''This  is  a  Government  of  all  and  for  all;" 
and  it  is  therefore  to  be  presumed  that  the  Government,  in 
the  preparation  for  and  shipment  of  explosives,  will  exercise 
that  degree  of  care  and  prudence  necessary  for  the  protec- 
tion of  the  lives  and  property  of  its  citizens  within  the 
States  through  which  such  explosives  are  sent. 

The  act  under  consideration  provides  that  the  powder 
officer  ''  shall  receive  from  the  consignee  of  the  powder  for 
transfer,  3  cents  per  keg;"  thus  an  arbitrary  charge  is 
attempted  to  be  imposed  upon  the  Government,  which, 
unless  advanced,  might  result  in  the  powder  being  stopped. 
Any  State  statute  authorizing  such  interference  with  a  Fed- 
eral agency  is  in  violation  of  the  Constitution  and  therefore, 
to  the  extent  of  such  interference,  void. 

I  therefore  advise  you  that  in  my  opinion  the  act  of  Vir- 
ginia for  the  appointment  of  a  powder  officer  does  not  give 
that  officer  any  authority  over  powder  belonging  to  the 
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Federal  Government,  and  any  charges  for  services  per- 
foimed  under  such  assumed  authority  are  without  warrant 
of  law  and  should  not  be  paid. 
Respectfully, 

C.  H.  ROBB, 
Acting  Attorney-  General, 
Approved: 

W.  H.  MOODY. 
The  Secretary  of  the  Navy. 


TITLE  TO  LANDS  FOR  LOS   BANOS  MILITARY  POST, 
LAG  UNA,  P.  I. 

The  title  acquired  from  Dona  Saturnina  Rizal  y  Alonzo  to  certain  lands 
at  Los  BanoB,  Laguna,  P.  I.,  for  a  military  post,  will  be  good,  the  land 
in  question  having  been  made  the  subject  of  possessory  proceedings 
under  the  royal  order  of  February  13,  1894,  and  her  title  thereto  in 
fee  liavingbeen  upheld  by  the  decree  of  the  court  of  land  claims  under 
act  No.  627,  Philippine  Commission,  which  decree  binds  thejand  and 
quiets  the  title  thereto,  except  as  to  liens,  claims,  or  rights  defined  in 
section  39  of  land  registration  act  No.  496,  Philippine  Commission. 

Under  articles  2  and  42  of  the  mortgage  law,  articles  24-31  of  the  regula- 
tions thereunder,  and  the  royal  decree  of  November  14,  1885,  etc., 
nearly  everything  that  could  possibly  affect  the  title  is  required  to  be 
registered,  and  any  governmental  or  public  claim  to  the  land  would 
probably  be  notorious. 

Department  of  Justice, 

August  ^0,  1904. 

Sir:  I  have  your  letter  of  the  3d  instant,  with  inclosures, 
requesting  my  opinion  respecting  the  title  of  lands  you 
desire  to  purchase  for  a  military  post  at  Los  Banos,  Laguna, 
P.  L,  proceedings  to  quiet  title  to  which  were  begun  under 
act  627,  Philippine  Commission,  and  w^hich  lands  were  sub- 
sequently, on  September  1, 1903,  set  apart  for  military  pur- 
poses bjthe  President's  proclamation  issued  pursuant  to 
section  12  of  the  Philippine  organic  act,  which  reserves  to 
the  United  States  control  of  all  public  lands  and  property 
that  shall  be  designated  by  the  President  for  militarj^  and 
other  reservations  of  the  Government  of  the  United  States. 

The  current  Army  appropriation  act  of  April  23,  1904, 
under  the  heading,  ''Barracks  and  quarters,  Philippine 
Islands,"  provides  for  the  expenditure  of  monej''  for  the 
"acquisition  of  title  to  building  sites  when  necessary." 
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Section  7  of  act  627,  Philippine  Commission,  provides: 

*'When  the  commanding  general  of  the  United  States 
Army,  Division  of  the  Philippines,  shall  certify  to  the  civil 
governor  that  the  militarj^  authorities  of  the  United  States 
wish  to  acquire  by  purchase  for  military  pui-poses  property 
owned  by  private  individuals  in  the  Philippine  Islands,  and 
not  within  the  boundaries  set  apart  for  military  reservations, 
and  shall  describe  specifically  the  lands  so  desired  to  be  pur- 
chased, and  shall  certify  that  the  titles  to  the  same  are  so 
uncertain  that  it  is  impracticable  to  determine  who  the  true 
individual  owners  thereof  are,  and  asking  relief  in  accordance 
with  the'  provisions  of  this  section,  it  is  hereby  made  the 
duty  of  the  civil  governor  in  writing  to  notify  the  judge  of 
the  court  of  land  registration  of  such  certification,  and 
request  that  the  lands  mentioned  forthwith  be  brought  under 
the  operation  of  the  'land  registration  act,'  and  to  become 
registered  land  within  the  meaning  thereof.  Immediately 
upon  the  receipt  of  such  notice  from  the  civil  governor  it 
shall  be  the  duty  of  the  judge  of  the  court  of  land  registra- 
tion to  issue  a  notice  stating  the  contents  of  the  notice 
received  by  him  from  the  civil  governor,  and  that  claims 
for  all  private  lands,  buildings,  and  interests  therein,  within 
the  limits  described  in  such  notice,  must  be  presented  for 
registration  under  'the  land  registration  act'  within  six 
calendar  months  from  the  date  of  issuing  notice,  and  that 
all  lands,  buildings,  and  interests  therein,  within  the  limits 
aforesaid,  not  so  presented  within  the  time  therein  limited, 
will  be  conclusively  adjudged  to  be  public  lands,  and  all 
claims  on  the  part  of  private  individuals  for  such  lands, 
buildings,  or  an  interest  therein  not  so  presented  will  be 
forever  barred.  And  thereupon  such  proceedings  shall  be 
had  by  the  court  of  land  registration  for  the  determination 
of  the  true  ownership  of  the  lands  included  in  such  limits  as 
are  provided  in  cases  of  land  lying  within  the  boundaries  of 
military  reservations,  as  set  forth  in  sections  three,  four, 
and  five  of  this  act." 

Part  of  section  4  of  act  627  provides: 

"That  it  shall  be  in  the  power  of  the  court  of  land  regis- 
tration, on  suitable  application,  filed  within  three  months 
after  the  expiration  of  the  six  months  first  aforesaid,  to 
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allow  an  application  and  claim  to  be  filed  upon  proof  that 
the  failure  to  file  it  within  the  six  months'  limitation  resulted 
from  fraud,  accident,  mistake,  or  excusable  negligence." 

It  will  be  seen  that  onlj^  private  interests  are  banned  by 
such  proceeding. 

It  appears  that  the  division  commander,  desiring  to  pur- 
chase the  lands  in  question  under  act  627,  made  the  requisite 
certification,  whereupon  the  court  on  March  28, 1903,  issued 
an  order  directing  all  claimants  to  prove  their  claims  within 
six  months. 

On  September  1,  1903,  the  President  reserved  the  land 
for  military  uses,  subject  to  private  rights.  This,  in  my 
opinion,  had  no  effect  upon  the  earlier  proceeding. 

On  Septeuiber  18,  1903,  Manuel  Hidalgo,  within  the  six 
months  after  the  order  of  the  court,  made  application  for 
his  wife,  Dona  Saturnina  Rizal  y  Alonzo,  citation  of  which 
was  sent  to  the  division  commander  February  15, 1904. 

The  claim  of  Dona  Saturnina  Rizal  y  Alonzo  to  ownership 
of  the  lands  in  fee  was  upheld  by  the  court. 

The  certificate  of  the  registrar  of  property  hereto  appended 
is  a  guaranty  of  the  statements  made  in  it,  and  there  is  no 
doubt  that  the  narration  of  the  facts  in  the  document  gives 
the  correct  state  of  the  record  at  the  date  of  its  issue  and  is 
satisfactory  evidence  of  the  facts  stated.  (Mortgage  Law, 
17,  18,  20,  22,  23,  24,  33,  34,  36,  38,  313,  316,  317,  389; 
Regulations  for  the  Execution  of  the  Mortgage  Law,  244; 
Instructions  for  Drafting  Public  Documents  Subject  to 
Record,  8,  16,  23,  24,  26.) 

From  this  record  it  appears  that  the  land  in  its  several 
parts  belonged  in  fee  to  Dona  Saturnina  Rizal  y  Alonzo  in 
1895,  said  land  having  been  made  subject  of  "possessory 
proceedings"  on  April  10,  1895,  under  royal  order  of  Feb- 
ruary 13,  1894,  which  provided  that  within  one  j^ear  after 
date  of  publication  of  said  order  in  the  Manila  Gazette 
(April  17, 1894)  parties  in  possession  of  alienable  cultivated 
crown  lands  may  obtain  free  title  deeds  by  means  of  "pos- 
sessory proceedings '-  upon  certain  conditions,  which  condi- 
tions had  been  fully  complied  with. 

Act  926,  Philippine  Commission,  October  7,  1903,  also 
provided  (sec.  54)  that  all  persons  who  were  entitled  to  a 
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gratuitous  title  to  public  lands  by  ''  possessory  proceedings  " 
under  the  provisions  of  articles  19  and  20  of  royal  order  of 
February  13,  1894,  and  who,  having  complied  with  all  the 
conditions  therein  requii'ed,  failed  to  receive  title  therefor 
through  no  default  on  their  part,  may  apply  to  the  court  of 
land  registration  for  confirmation  of  their  claims,  etc. 

On  May  3,  1904,  the  court  of  land  registration  rendered 
its  decree  confirming  in  Dona  Saturnina  Rizal  y  Alonzo  title 
to  the  lands  in  fee,  without  incumbmnce  save  such  as  may 
be  embraced  in  the  provisions  of  section  39  of  act  496  be- 
low quoted.  Such  decree,  under  act  496,  Philippine  Com- 
mission, known  as  the  ''land  registration  act,"  binds  the 
land  and  quiets  title  thereto,  subject  only  to  exceptions 
quoted  below,  and  is  conclusive  upon  and  against  all  per- 
sons, including  the  Insular  Government  and  all  of  its 
branches. 

However,  section  39  of  Act  496  provides: 

'^  Every  applicant  receiving  a  certificate  of  title  in  pursu- 
ance of  a  decree  of  registration,  and  every  subsequent  pur- 
chaser of  registered  land  who  takes  a  certificate  of  title  for 
value  in  good  faith,  shall  hold  the  same  free  of  all  incum- 
brance except  those  noted  on  said  certificate,  and  any  of 
the  following  incumbrances  which  may  be  subsisting,  namely: 

"First.  Liens,  claims,  or  rights,  arising  or  existing  under 
the  laws  or  Constitution  of  the  United  States  or  of  the  Phil- 
ippine Islands  which  the  statutes  of  the  Philippine  Islands 
do  not  require  to  appear  of  record  in  the  registry  (no  exijan 
que  deban  aparecer  inscritos  en  el  registro). 

*' Second.  Taxes  within  two  years  after  the  same  have 
become  due  and  payable. 

"Third.  Any  public  highway,  way,  or  private  way  estab- 
lished by  law,  where  the  certificate  of  title  does  not  state 
that  the  boundaries  of  such  highway  or  way  have  been  deter- 
mined. Butj  if  there  are  easements  or  other  rights  appurte- 
nant to  a  parcel  of  registered  land  which  for  any  reason 
have  failed  to  be  registered,  such  easements  or  rights  shall 
remain  so  appurtenant  notwithstanding  such  failure  and 
shall  be  held  to  pass  with  the  land  until  cut  off  or  extin- 
guished by  the  registration  of  the  servient  estate,  or  in  any 
other  manner." 

13243— VQi.  25—04 16 
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It  is  clear  from  articles  2  and  42  of  the  mortgage  law, 
articles  24-31  of  the  regulations  thereunder,  the  royal  decree 
of  November  14,  1885,  etc.,  that  nearly  everything  that 
could  possibly  affect  the  title  is  required  to  be  registered, 
and  any  governmental  or  public  claim  to  the  land  would 
probably  be  notorious. 

1  am,  accordingly,  of  opinion   that  title  obtained  from 
Dona  Saturnina  Rizal  y  Atonzo  will  be  good. 
Respectfully, 

J.  C.  McREYNOLDS, 
Acting  Attorney- Genei^aL 
The  Secretary  of  War. 


TITLE  TO  LOT  144,  CITY  OF  AGANA,  ISLAND  OF  GUAM. 

Under  Article  VIII  of  the  treaty  of  peace  with  Spain  of  1898,  the  United 
States  acquired  by  cession  a  valid  title  to  lot  144,  city  of  Agana,  island 
of  Guam,  which  at  that  time  belonged  to  the  Spanish  Government 

Department  of  Justice, 

August  29^  1904. 

Sir:  I  am  in  receipt  of  your  communication  of  the  22d 
instant,  transmitting  certain  documents  from  the  comman- 
dant of  the  island  of  Guam  in  relation  to  the  title  to  a  build- 
ing lot  in  the  cit}^  of  Agana,  upon  which  it  is  proposed  to 
erect  a  general  storehouse,  and  requesting,  in  view  of  the 
provisions  of  section  355,  Revised  Statutes,  my  opinion  as 
to  whether  the  papers  inclosed  show  that  the  United  States 
has  a  valid  title  to  the  land  therein  described. 

The  papers  3^ou  inclose  comprise  (1)  a  certified  copy  of  a 
document  submitted  by  Don  Jos6  Sisto  Rodrigo  Vallabriga, 
third  government  official,  administrator  of  the  treasury  de- 
partment of  the  Marianne  Islands,  and  entered  in  the  land 
register  in  1890  in  accordance  with  the  requirements  of  arti- 
cle 2,  clause  6,  of  the  mortgage  law  for  the  colonies,  and 
articles  31,  34,  36,  38  of  the  regulations  for  the  execution  of 
the  mortgage  law;  (2)  a  certificate  from  the  insular  regis- 
trar of  deeds  setting  forth  that  no  other  entry  can  be  found 
in  the  records  against  the  property;  and  (3)  aflidavits  of  old 
residents  of  the  cit}^  of  Agana  and  owners  of  land  contigu- 
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ous  to  the  lot  in  question  stating  that  the  property  under 
consideration  "  has  always  been  the  exclusive  property  of 
the  government,  and  that  they  have  no  knowledge  that  any 
other  person  or  corporation  outside  of  the  government,  has 
ever  had  any  interest  in  or  right  to  said  ground,  or  has 
owned  the  same  even  for  a  short  time  in  any  shape  or  forn) 
whatever." 

Article  2  of  the  mortgage  law  and  article  31  of  the  regu- 
lations require  that  real  estate  and  property  rights  owned 
or  administered  by  the  State  shall  at  once  be  entered  in  the 
registries  of  property;  and  article  34  of  the  regulations  pro- 
vides that — 

"Should  no  written  title  of  the  ownership  of  said  prop- 
erty exist,  an  entry  of  the  possession  shall  be  demanded, 
which  shall  be  made  in  the  name  of  the  State,  if  the  latter 
should  own  it  absolutely,  or  in  favor  of  the  corporation 
which  actually  has  possession,  or  which  had  possession  until 
the  administration  took  it  into  its  custody." 

Article  47  of  the  regulations  requires  that — 

'^  When  the  State  or  civil  corporations  acquire  some  real 
estate  or  property  right,  the  governors  of  the  provinces 
*  *  *  shall  take  care  that  the  titles  of  the  property  be 
collected,  should  there  be  any,  and  that  at  any  rate  the 
entry  which  is  possible,  be  made,  eitheft*  of  ownership  or  of 
mere  possession . " 

While  the  regulations  seem  to  distinguish  between  owner- 
ship acc^uired  by  written  title  and  that  which  is  not  (i.  e., 
the  mode  of  acquiring  ownership),  the  result  appears  to  be 
the  same,  for  it  will  be  noticed  that  article  34  states  that 
"  an  entry  of  possession  shall  be  demanded,  which  shall  be 
made  in  the  name  of  the  State  if  the  latter  oum  it  abso- 
lutely." This  is  borne  out  by  the  certificate  of  the  adminis- 
trator, made  in  compliance  with  article  36  of  the  regulations, 
which  contains  the  following: 

"In  order  that  such  ownership  of  the  ground  bounded  as 
above  may  be  entered  in  the  registry  of  lands  of  this  prov- 
ince, I  execute  in  duplicate  the  present  certificate  in  order 
that  it  may  be  transmitted  to  that  end  to  the  registrar, 
retaining  a  draft  to  the  same  at  Agana,  the  10th  day  of 
February,  1896.— Jos^  Sisto."' 


Digitized  by  LjOOQ IC 


244        Importation  of  Canned  and  Chopped  Meats, 

But,  whatever  may  be  the  effect  of  the  distinctioii  under 
the  modern  law,  I  consider  it  immaterial  in  the  present  case, 
since  the  papers  submitted  indicate  that  the  lot  ^'has  been 
in  the  possession  of  the  treasury  for  about  eighty  years  prior 
to  this  (February,  1896)  date;"  and  I  deem  the  old  laws 
relating  to  prescriptive  title  fully  adequate  to  vest  a  good 
title  in  the  Spanish  Government. 

Siete  Partidaa,  Book  III,  Tit.  XXIX,  Law  XXI. 
Alcubilla,  Vol.  8,  pp.  835-40. 
Civil  Code,  Title  XVIIl;  Art.  1939. 

I  am  convinced,  therefore,  that  Spain  possessed  a  good 
title  at  the  time  of  the  treaty  of  peace. 

Article  VIII  of  the  treaty  provides  that  Spain  cedes  in 
Guam  all  immovable  property  which,  in  conformity  with 
law,  belongs  to  the  public  domain,  and  as  such  belongs  to  the 
Crown  of  Spain.  (24  Opin.,  8.)  Moreover,  Guam  itself 
was  ceded. 

I  am  of  opinion,  therefore,  that  the  United  States  has 
acquired  by  cession,  a  good  and  valid  title  to  lot  144  in  the 
city  of  Agana,  island  of  Guam. 

As  a  precautionary  measure,  however,  I  would  suggest 
that  an  entry,  in  conformity  with  the  mortgage  law  and  reg- 
ulations, be  made  in  the  proper  land  records  of  the  island, 
showing  that  the  title  is  now  vested  in  the  "United  States 
of  America." 

The  inclosures  with  your  letter  are  herewith  returned. 
Respectfully, 

C.  H.  ROBB, 
Acting  Attorney- OeneraL 

The  Secretary  of  the  Navy. 


IMPORTATION  OF  CANNED  AND  CHOPPED  MEATS. 

The  provision  in  the  act  of  April  23,  1904  (33  Stat,  288)  authorizing  the 
Secretary  of  the  Treasury  to  refuse  delivery  to  the  consignee  of  any 
goods  which  the  Secretary  of  Agriculture  finds  "are  forbidden  entry 
or  to  be  sold,  or  are  restricted  in  sale  in  the  countries  in  which  they 
are  made  or  from  which  they  are  exported,"  is  not  retaliatory  in  its 
nature,  and  does  not  empower  the  Secretary  of  the  Treasury  to  exclude 
meats  brought  from  countries  that  refuse  entry  to,  or  restrict  the  sale 
of,  similar  meats  from  the  United  States. 
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Department  of  Justice, 

September  2,  190^. 

Sir:  The  act  of  Congress  of  April  23,  1904  (33  Stat.,  276, 
288),  making  appropriations  for  the  Department  of  Agri- 
culture for  the  fiscal  year  ending  June  30,  1905,  provides: 

"To  investigate  the  adulteration,  false  labeling,  or  false 
branding  of  foods,  drugs,  beverages,  condiments,  and  ingre- 
dients of  such  articles,  when  deemed  by  the  Secretary  of 
Agriculture  advisable;  and  the  Secretary  of  Agriculture, 
whenever  he  has  reason  to  believe  that  such  articles  are 
being  imported  from  foreign  countries  which  are  dangerous 
to  the  health  of  the  people  of  the  United  States,  or  which 
shall  be  falsely  labeled  or  branded  either  as  to  their  contents 
or  as  to  the  place  of  their  manufacture  or  production,  shall 
make  a  request  upon  the  Secretary  of  the  Treasury  for 
samples  from  original  packages  of  such  articles  for  inspec- 
tion and  analysis,  and  the  Secretary  of  the  Treasury  is 
hereby  authorized  to  open  such  original  packages  and 
deliver  specimens  to  the  Secretary  of  Agriculture  for  the 
purpose  mentioned,  giving  notice  to  the  owner  or  consignee 
of  such  articles  who  may  be  present  and  have  the  right  to 
introduce  testimony;  and  the  Secretary  of  tJie  Treaaury  shaU 
refvse  delivery  to  the  consignee  of  any  sxich  goods  which  the 
Secretary  of  Agriculture  reports  to  him  have  been  inspected 
and  analyzed  and  found  to  be  dangerous  ty  health,  or  falsely 
lat)eled  or  branded,  either  as  to  their  contents  or  as  to  the 
place  of  their  manufacture  or  production  or  which  are  for- 
hidden  entry  or  to  he  sold^  or  are  restricted  in  sale  in  the 
counti^ies  in  whic\  they  are  mude  o?*  from  whioh  they  are 
exported.     *    *    *" 

The  laws  and  regulations  in  force  in  Germany  provide: 

"The  importation  past  the  customs  line  of  meat  in  her- 
metically sealed  cans,  or  in  other  similar  vessels,  of  sausages 
and  other  mixtures  made  from  chopped  meats  is  prohibited, 
(Sec.  12,  Law  of  the  3d  of  June,  1900.) 

"The  importation  past  the  customs  line  is  also  prohibited 
of  'pickled  (salt)  meat  in  pieces  of  less  weight  than  foui 
kilograms,  with  the  exception  of  hams,  bacon,  and  casings.' 
(Order  of  Bundesrath,  promulgated  Feb.  5,  1903,  par.  1, 
sec.  6.)" 
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In  your  letter  of  the  21st  ultimo,  after  setting  forth  the 
above  provisions  of  our  own  and  the  German  law,  you  say: 

"It  is  evident  that  meats  from  abroad  minutely  divided, 
especially  such  as  are  in  the  form  of  sausage  or  mince-meat, 
may  be  made  from  uninspected  carcasses,  even  from  the 
refuse  of  such  carcasses,  when,  in  the  very  nature  of  things, 
it  would  be  exceedingly  diflScult  to  detect  its  true  character 
or  to  give  it  an  efficient  sanitary  examination  after  its 
arrival  in  this  country.  It  is  therefore  impracticable  for 
the  Secretary  of  Agriculture  to  make  a  report  setting  forth 
that  such  meats  'have  been  inspected  and  analyzed  and 
found  to  be  dangerous  to  health,  or  falsely  labeled  or 
branded.' 

*'I  shall  deem  it  a  favor,  therefore,  to  be  advised  by  you 
as  to  the  effect  and  application  of  the  remaining  portion  of 
that  clause  which  directs  the  Secretary  of  the  Treasury  to 
refuse  delivery,  etc.,  in  cases  where  inspection  and  analysis 
by  this  Department  are  impossible,  but  where  it  can  be  con- 
clusively shown  that  the  importations  are  from  countries 
that  refuse  entry  to,  or  restrict  the  sale  of,  similar  articles 
from  other  countries.  An  opinion  on  this  question  is  neces- 
sary to  enable  me  to  determine  the  proper  course  to  be  per- 
sued  in  this  Department  when  meats  in  sealed  cans  or  in 
small  pieces  are  brought  in  from  abroad,  especially  from 
Germany  or  other  countries  that  exclude  meats  of  similar 
descriptions."' 

A  similar  question  was  passed  upon  in  an  opinion  ren- 
dered you  October  2,  1903  (25  Opin.,  62).  The  case  then 
presented  arose  under  the  following  provision  of  the  act  of 
March  3,  1903  (32  Stat.,  1147, 1157),  making  appropriations 
for  the  Department  of  Agriculture  for  the  fiscal  year  ending 
June  30,  1904: 

"To  investigate  the  adulteration  of  foods,  drugs,  and 
liquors  when  deemed  by  the  Secretary  of  Agriculture  advis- 
able; and  the  Secretary  of  Agriculture,  whenever  he  has  rea- 
son to  believe  that  articles  are  being  imported  from  foVeign 
countries  which  by  reason  of  such  adulteration,  are  dan> 
gerous  to  the  health  of  the  people  of  the  United  States,  or 
which  are  forbidden  to  he  sold  or  reMrtcted  in  sale  in  the 
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cauntriea  in  which  tJiey  are  made  or  from  which  they  are  ex- 
ported^ or  which  .shall  be  falsely  labeled  in  any  respect  in 
regard  to  the  place  of  manufacture  of  the  contents  of  the 
package,  shall  make  a  request  upon  the  Secretary  of  the 
Treasury  for  samples  from  original  packages  of  such  articles 
for  inspection  and  analysis;  and  the  Secretary  of  the  Treas- 
ury is  hereby  authorized  to  open  such  original  packages  and 
deliver  specimens  to  the  Secretary  of  Agriculture  for  the 
pui-pose  mentioned,  giving  notice  to  the  owner  or  consignee 
of  such  articles,  who  may  be  present  and  have  the  right  to 
introduce  testimony;  and  tlte  Secretary  of  the  Treasury  shall 
refuse  delivei^y  to  the  consignee  of  any  such  goods  which  the 
Secretary  of  Agriculture  reports  to  him  have  been  inspected 
and  analyzed  and  found  to  be  dangerous  to  health,  or  which 
are  foriidden  to  he  sold  or  restricted  in  sale  in  the  amntries 
in  which  they  are  raade  or  from  which  they  are  exported^  or 
which  shall  be  falsely  labeled  in  any  respect  in  regard  to 
the  place  of  manufacture  or  the  contents  of  the  package." 

Then,  as  now,  the  German  law  prohibited  the  importation 
of  meat  in  hermetically  sealed  cans,  saiisages  and  other 
mixtures  of  chopped  meat;  and  the  question  presented  was 
whether  this  prohibition  was  a  restriction  upon  the  sale  of 
those  articles  within  the  meaning  of  the  clause  in  the  act 
of  March  3,  1903,  directing  the  Secretary  of  the  Treasury 
to  refuse  delivery  to  the  consignee  of  any  such  goods 
''which  are  forbidden  to  be  sold  or  restricted  in  sale  in  the 
countries  in  which  they  are  made  or  from  which  they  are 
exported."  The  opinion  referred  to  held  that  it  was  not. 
Referring  to  the  language  just  quoted,  it  was  said: 

"The  plain  import  of  this  language  is  that  the  particular 
articles  sought  to  be  introduced  into  this  country  are  for- 
bidden to  be  sold  or  restricted  in  sale  in  the  country  from 
which  they  come,  although  permitted  by  that  country  to  be 
freely  exported  and  sold  abroad.  The  purpose  of  the  statute 
is  to  frustrate  any  attempt  by  a  foreign  country  to  throw 
upon  our  markets  inferior  or  deleterious  articles  not  per- 
mitted to  be  sold  at  home;  but  such  is  not  the  present  case. 
The  particular  German  preparations  seeking  admission  here 
are  not  forbidd^  to  be  sold  at  home.     The  only  fact  is  that 
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similar  prepamtion.s  can  not  be  imported  into  that  country; 
but  I  am  unable  to  perceive  any  justification  for  the  view 
that,  if  certain  articles  may  not  enter  a  foreign  country  at 
all,  because  their  peculiar  form  and  condition  are  there 
deemed  to  make  them  danpferous  to  health  unless  their  con- 
stituent materials  have  passed  the  home  inspection,  such 
prohibition  of  importation  is  equivalent  to  forbidding  or 
restricting  the  sale  of  the  domestic  preparations  within  the 
meaning  of  our  statute.  In  my  opinion,  the  regulation  of 
importation  made  by  the  German  law  does  not  amount  to 
such  an  interior  restriction  as  the  provision  in  question 
evidently  contemplates." 

In  the  act  of  April  23,  1904,  the  word  ''entry"  has  been 
inserted,  the  Secretary  of  the  Treasury  being  directed 
thereby  to  refuse  delivery  to  the  consignee  of  "any  such 
goods  *  *  *  which  are  forbidden  entry  or  to  be  sold  or  are 
restricted  in  sale  in  the  countries  in  which  they  are  made 
or  from  which  they  are  exported." 

Your  suggestion,  as  I  understand  it,  is  that  the  statute  in 
its  present  form  authorizes  the  exclusion  of  "any  "such 
goods" — that  is,  foods,  drugs,  beverages,  and  condiments — 
if  the  countries  in  which  they  are  made  or  from  which  they 
are  exported  forbids  entry  to  similar  goods.  As  that  view 
involves  the  idea  that  the  purpose  of  Congress  was  of  a 
retaliatory  nature,  I  am  unable  to  accept  it.  As  stated  in 
the  former  opinion,  the  only  intention  properly  inferable 
from  the  language  of  the  statute  is  to  prevent  the  introduc- 
tion of  impure  and  adulterated  goods.  The  mere  insertion 
of  the  word  "entry"  does  not  indicate  a  different  purpose, 
but  at  most  can  only  be  held  to  extend  the  law  to  the  case 
where  the  particular  goods  shipped  to  this  country  are 
denied  entry  by  the  country  from  which  they  are  exported. 
Respectfully, 

J.  C.  McREYNOLDS, 
Acting  Attorney-  GeneraL 

The  Secretary  of  Agriculture. 
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DEPARTMENTAL  REGULATION—DELECiATION  OF  LEGISLA- 
TIVE AUTHORITY. 

The  order  of  the  Department  of  Agriculture  of  April  26, 1904,  prohibiting 
the  importation  of  hay  and  straw  from  continental  Europe  as  a  means 
of  preventing  the  introduction  of  foot-and-mouth  disease  among  cattle 
in  the  United  States,  is  a  regulation  of  commerce  with  foreign  nations 
and  an  exercise  of  l^islative  power,  and  therefore  void. 
The  act  of  Febniary  2, 1903  (32  Stat.,  791),  merely  authorizes  the  Secre- 
tary of  Agriculture  to  make  such  regulations  and  take  such  measures 
as  are  administrative  in  their  nature  for  the  enforcement  of  the  pur- 
poses of  that  law. 

Department  of  Justice, 

Septemler  26,  190^. 
Sir:  Your  letter  of  July  12,  11)04,  presents  the  question 
whether  the  following  order  promulgated  by  your  Depart- 
ment is  authorized  by  law: 

[B.  A.  I.    Order  No.  124.] 

^^JProhilntion  of  tlie  imjxyrtatlori  of  hay  and  straw  from 
continefntal  Europe, 

*^U.  S.  Department  OF  Agriculture, 

*' Office  of  the  Secretary, 
''  Wa^htngto?i,  D.  a,  Ajytdl  26,  190^. 
"Pursuant  to  the  authority  conferred  by  the  act  of  Con- 
gress of  February  2,  1903,  and  in  furtherance  of  section  8 
of  the  regulations  of  March  10,  1903  (B.  A.  1.,  Order  Njo. 
106),  and  in  consequence  of  the  existence  of  foot-and-mouth 
disease  among  animals  in  continental  Europe— 

"/^  i8  hereby  ordered,  That  on  account  of  the  danger  to 
the  live-stock  industry  of  the  United  States  through  the 
introduction  of  foot-and-mouth  disease  by  means  of  the  con- 
tagion being  carried  upon  straw  and  hay,  the  importation 
of  straw  and  liay,  the  product  of  any  country  of  continental 
Europe  or  which  has  been  transported  through  any  of  said 
countries,  be  prohibited:  Provided,  That  this  order  shall 
not  be  construed  to  forbid  the  loading  upon  any  vessel  car- 
rying animals  from  said  countries  for  importation  in  the 
United  States  of  a  sufficient  quantity  of  hay  and  straw  for 
food  and  bedding  for  such  animals,  said  hay  and  straw 
being  the  product  of  a  country  not  affected  l)y  this  order. 
(Signed)  "James  Wilson, 

'^Sea'etaryJ^'* 
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The  act  of  February  2,  1903  (32  Stat.,  791),  entitled  ''An 
act  to  enable  the  Secretary  of  Agriculture  to  more  effectu- 
ally suppress  and  prevent  the  spread  of  contagious  and 
infectious  diseases  of  live  stock,  and  for  other  purposes," 
provides  (sec.  1): 

"That  in  order  to  enable  the  Secretary  of  Agriculture 
to  effectually  suppress  and  extirpate  contagious  pleuro- 
pneumonia, foot-and-mouth  disease,  and  other  dangerous 
contagious,  infectious,  and  communicable  diseases  in  cattle 
and  other  live  stock,  and  to  prevent  the  spread  of  such 
diseases,  the  powers  conferred  on  the  Secretary  of  the 
Treasury  by  sections  four  and  five  of  an  act  entitled  'An 
act  for  the  establishment  of  a  Bureau  of  A^nimal  Industry, 
to  prevent  the  exportation  of  diseased  cattle,  and  to  pro- 
vide means  for  the  suppression  and  extirpation  of  pleuro- 
pneumonia and  other  contagious  diseases  among  domestic 
animals,'  approved  May  twenty-ninth,  eighteen  hundred  and 
eighty-four  (twenty-third  United  States  Statutes,  thirty- 
one),  are  hereby  conferred  on  the  Secretary  of  Agriculture, 
to  be  exercised  exclusively  b}"  him.  He  is  hereby  authorized 
and  directed,  from  time  to  time,  to  establish  such  rules  and 
regulations  concerning  the  exportation  and  transportation 
of  live  stock  from  any  place  w^ithin  the  United  States  where 
he  may  have  reason  to  believe  such  diseases  may  exist  into 
and  through  any  State  or  Territory,  including  the  Indian 
Territory,  and  into  and  through  the  District  of  Columbia 
and  to  foreign  countries,  as  he  may  deem  necessary,  and 
all  such  rules  and  regulations  shall  have  the  force  of  law. 
Whenever  any  inspector  or  assistant  inspector  of  the  Bureau 
of  Animal  Industry  shall  issue  a  certificate  showing  that 
such  officer  had  inspected  any  cattle  or  other  live  sto<  k 
which  were  about  to  be  shipped,  driven,  or  transported 
from  such  loc^ality  to  another,  as  above  stated,  and  ht;d 
found  them  free  from  Texas  or  splenetic  fever  infection, 
pleuro-pneumonia,  foot-and-mouth  disease,  or  any  other 
infectious,  contagious,  or  communicable  disease,  such  ani- 
mals, so  inspected  and  certified,  may  be  shipped,  driven,  or 
transported  from  such  place  into  and  through  any  State  or 
Territory,  including  the  Indian  Territory,  and  into  and 
through  the  District  of  Columbia,  or  they  may  be  exported 
from  the  United  States  without  further  inspection  or  the 
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exaction  of  fees  of  any  kind,  except  such  as  may  at  any 
time  be  ordered  or  exacted  by  the  Secretary  of  Agriculture; 
and  all  such  animals  shall  at  all  times  be  under  the  control 
and  supervision  of  the  Bureau  of  Animal  Industry  of  the 
Agricultural  Department  for  the  purposes  of  such  inspection. 

"  Sec.  2.  That  the  Seci*etary  of  Agriculture  shall  have 
authority  to  rnake  siich  regulatiims  aiid  take  such  measures  as 
he  may  deem  proper  to  present  ths  introductum  or  disserni- 
nation  of  the  cmitagion  of  any  c(mtagious^  infectious^  or 
communicable  disease  of  animals  from  a  foreign  country  into 
the  United  States  or  from  one  State  or  Territory  of  the  United 
States  or  the  District  of  Columbia  to  another^  and  to  seize^ 
quarantine^  and  dispose  of  any  hay^  straw  ^  forage^  ^'  similar 
material^  or  any  meats^  hides^  or  otlier  animal  products  com- 
ing from  an  infected  country  to  the  United  States^  or  from 
one  State  or  Territory  or  the  District  of  Columbia  in  transit 
to  another  State  or  Territory  or  the  District  of  Columbia^ 
whenever  in  his  judgment  such  action  is  advisable  in  order  to 
guard  against  the  int/roduction  or  spread  of  such  contagion, 

"Sec.  3.  That  any  person,  company,  or  corporation  know- 
ingly violating  the  provisions  of  this  act  or  the  orders  or 
regulations  made  in  pursuance  thereof  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  shall  be  punished  by  a  fine 
of  not  less  than  one  hundred  dollars  nor  more  than  one 
thousand  dollars,  or  by  imprisonment  not  more  than  one 
year,  or  by  both  such  fine  and  imprisonment." 

Sections  4  and  5  of  the  act  of  May  29, 1884  (23  Stat.,  31), 
referred  to  in  the  first  section  of  the  above  act,  are  as 
follows: 

''Sec.  4.  That  in  order  to  promote  the  exportation  of  live 
stock  from  the  United  States  the  Commissioner  of  Agricul- 
ture shall  make  special  investigation  as  to  the  existence  of 
pleuro-pneumonia,  or  any  contagious,  infectious,  or  com- 
municable disease,  along  the  dividing  lines  between  the 
United  States  and  foreign  countries,  and  along  the  lines  of 
transportation  from  all  parts  of  the  United  States  to  ports 
from  which  live  stock  are  exported,  and  make  report  of  the 
results  of  such  investigation  to  the  Secretary  of  the  Treas- 
ury, who  shall,  from  time  to  time,  establish  such  regula- 
tions concerning  the  exportation  and  transportation  of  live 
stock  as  the  results  of  said  investigation  may  require. 
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"Sec.  5.  That  to  prevent  the  exportation  from  any  port 
of  the  United  States  to  any  port  in  a  foreign  country  of  live 
stock  affected  with  any  contagious,  infectious,  or  communi- 
cable disease,  and  especially  pleuro-pneumonia,  the  Secre- 
tary of  the  Treasury  be,  and  he  is  hereby,  authorized  to  take 
such  steps  and  adopt  such  measures,  not  inconsistent  with 
the  provisions  of  this  act,  as  he  may  deem  necessary." 

The  act  of  March  3,  1903  (32  Stat.,  1147,  1166),  making 
appropriations  for  the  Department  of  Agriculture  for  the 
fiscal  year  ending  June  30,  1904,  provides: 

"Emergency  appropriation:  To  enable  the  Secretary  of 
Agriculture  to  stamp  out  and  eradicate  the  foot-and-mouth 
disease  and  other  contagious  diseases  of  animals  *  *  * 
five  hundred  thousand  dollars." 

This  legislation  undoubtedly  indicates  an  earnest  purpose 
on  the  part  of  Congress  to  suppress,  and  if  possible,  eradi- 
cate the  foot-and-mouth  and  other  contagious,  infectious, 
and  communicable  diseases  of  animals,  and  for  the  accom- 
plishment of  that  purpose  to  provide  the  Secretary  of  Agri- 
culture with  ample  authority  and  the  most  abundant  means. 

It  is  fundamental  in  Anglo-Saxon  jurisprudence,  however, 
that  legislative  power  can  not  be  delegated.  In  Field  v. 
Clark  (143  U.  S.,  649-692,  Mr.  Justice  Harlan,  speaking 
for  the  court,  said: 

"That  Congress  can  not  delegate  legislative  power  to  the 
President  is  a  principle  universally  recognized  as  vital  to 
the  integrity  and  maintenance  of  the  system  of  government 
ordained  by  the  Constitution." 

It  follows,  therefore,  that  the  first  clause  of  section  2  of 
the  act  of  February  2, 1903,  which  authorizes  the  Secretary 
of  Agriculture  "to  make  such  regulations  and  take  such 
measures  as  he  may  deem  proper  to  prevent  the  introduc- 
tion or  dissemination  of  the  contagion  of  any  contagious, 
infectious  or  communicable  disease  of  animals,"  etc.,  must  be 
construed  to  mean  simpl}^  that  he  may  make  such  regula- 
tions and  take  such  'measures,  in  his  discretion,  for  the  pur- 
pose mentioned,  as  are  adnimistrative  in  their  nature — that 
is,  for  the  enforcement  of  existing  law.  It  is  not  to  be 
assumed  that  Congress  intended  to  exceed  its  constitutional 
authority  and  delegate  to  him  legislative  power.  The  well- 
settled  rule  is  that  an  act  of  Congress  should,  if  possible,  be 
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given  an  interpretation  that  will  make  it  consistent  with  the 
Constitution.  {Parsons  v.  Bedford^  3  Pet,  448;  Presser  v. 
Illinois^  116  U.  S.,  269;  Hooper  v.  Calif ortiia^  15.6  U.  S., 
657.) 

It  requires  no  argument  to  show  that  a  prohibition  upon 
importation  is  a  regulation  of  commerce  with  foreign  nations. 
The  power  to  i-egulate  such  commerce  is  committed  by  the 
Constitution  to  Congress.  Unquestionably  it  is  legislative 
power,  and  hence  can  only  be  exercised  by  Congress.  It 
follows,  therefore,  that  since  a  prohibition  upon  importa- 
tion is  not  made  or  directed  by  the  legislation  referred  to  as 
a  means  for  preventing  the  introduction  and  dissemination 
of  the  diseases  of  animals,  the  order  of  your  Department 
prohibiting  the  importation  of  hay  and  straw  from  conti- 
nental Europe  is  an  exercise  of  legislative  power  and  void. 

In  Field  v.  Clark^  above  cited,  and  also  in  the  recent  case 
of  Buttfi€M\.  Stranahan  (192  U.  S.,  470),  the  distinction 
between  legislative  and  executive  or  administrative  action 
in  regard  to  foreign  commerce  was  pointed  out. 

In  Fiddy.  Clark  it  appeared  that  the  tariff  act  of  October 
1, 1890,  authorized  and  directed  the  President  to  suspend  the 
free  introduction  of  certain  articles  of  commerce,  so  often  as 
he  was  satisfied  that  the  govei'nment  of  any  country  pro- 
ducing them,  or  any  of  them',  was  imposing  duties  or  other 
exactions  upon  the  agricultural  or  other  products  of  the 
United  States  which,  in  view  of  the  free  introduction  of 
such  articles  authorized  by  the  act,  he  might  deem  to  be 
reciprocally  unequal  and  unreasonable.  In  reply  to  the  con- 
tention that  this  was  a  delegation  of  legislative  power  to  the 
President,  the  court  said  (143'U.  S.,  693): 

"  Legislative  power  was  exercised  when  Congress  declared 
that  the  suspension  should  take  place  upon  a  named  con- 
tingency. What  the  president  was  required  to  do  was  sim- 
ply in  execution  of  the  act  of  Congress.  It  was  not  the 
making  of  law.  He  was  the  mere  agent  of  the  lawmaking 
power  to  ascertain  and  declare  the  event  upon  which  its 
expressed  will  was  to  take  effect." 

In  Buttfield  v.  Stranahan  the  doctrine  of  Field  v.  Clark 
was  applied.  By  section  1  of  the  act  of  March  2,  1897, 
entitled  '*  An  act  to  prevent  the  importation  of  impure  and 
unwholesome  tea,"  Congress  declared  it  unlawful,  from  and 
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after  a  certain  date,  for  ''  any  person  or  persons  or  corpora- 
tions to  import  or  bring  into  the  United  States  any  mer- 
chandise as  tea  which  is  inferior  in  purity,  quality,  and  fit- 
ness for  consumption  to  the  standards  provided  in  section 
3  of  this  act,  and  the  importation  of  all  such  merchandise 
is  hereby  prohibited."  Section  3  provided  that  the  Secre- 
tary of  the  Treasury,  upon  the  recommendation  of  the 
board  of  tea  experts  authorized  to  be  appointed  by  the  sec- 
ond section  of  the  act,  should  ''fix  and  establish  uniform 
standards  of  purity,  quality  and  fitness  for  consumption  of 
all  kinds  of  tea  imported  into  the  United  States." 

It  was  contended  in  that  case  that  the  statute  committed 
to  the  Secretary  of  the  Treasury  the  determination  of  what 
teas  might  be  imported,  and  therefore  in  effect  vested  that 
ojQicial  with  legislative  power.  But  the  court  held  that  con- 
tention to  be  without  merit,  observing  (192  U.  S.,  496): 

"We  are  of  opinion  that  the  statute,  when  properly  con- 
strued, *  *  *  but  expresses  the  purpose  to  exclude  the 
lowest  grades  of  tea,  whether  demonstrably  of  inferior 
purity,  or  unfit  for  consumption,  or  presumably  so  because 
of  their  inferior  quality.  This,  in  effect,  was  the  fixing  of  a 
primary  standard,  and  devolved  upon  the  Secretary  of  the 
Tr^sury  the  mere  executive  duty  to  effectuate  the  legisla- 
tive policy  declared  in  the  statute.     *     *    * 

"We  may  say  of  the  legislation  in  this  case,  as  was  said  of 
the  legislation  considered  in  Field  v.  Clark^  that  it  does  not, 
in  any  real  sense,  invest  administrative  officials  with  the 
power  of  legislation.  Congress  legislated  on  the  subject  as 
far  as  was  reasonably  practicable,  and  from  the  necessities 
of  the  case  was  compelled  to  leave  to  executive  officials  the 
duty  of  bringing  about  the  result  pointed  out  by  the  statute." 

It  will  be  observed  that  in  both  of  the  above  cases  the 
rule  by  which  the  commerce  in  question  was  to  be  regulated 
was  laid  down  b}'  Congress.  In  the  first  case  it  w^as  specif- 
ically declared  that  the  free  importation  of  certain  articles 
should  he  suspended  upon  a  certain  contingency,  to  l:)e  ascer- 
tained by  the  President;  in  the  second,  that  it  shmdd  he 
unlawful  to  import  an}'^  merchandise  or  tea  below  the  stand- 
ards directed  to  be  fixed  by  the  Secretary  of  the  Treasur3\ 
In  the  present  case  Congress  has  not  made  or  directed  a 
prohibition  upon  importation  as  a  nioiins  for  preventing  the 
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introduction  or  dissemination  of  animal  contagion.  So  far 
as  importation  is  concerned,  it  has  simply  authorized  the 
Secretary  of  Agriculture  ^Ho  seize,  quarantine,  and  dispone 
of"  certain  articles  coming  from  an  infected  foreign  country. 
To  hold,  therefore,  that  under  the -authority  given  him  *'to 
make  such  regulations  and  take  such  measures  as  he  may 
deem  proper"  to  effectuate  the  purpose  specified,  he  is 
authorized  to  lay  a  prohibition  upon  the  importation  of  any 
article  of  commerce — and  if  upon  any,  upon  all — is  to  say  that 
he  has  been  authorized  to  make  and  not  simply  to  enforce 
the  law.  There  can  be  no  doubt  that  this  would  be  a  dele- 
gation of  legislative  power.  Certainly  it  could  not  be  said 
in  such  case,  as  was  said  by  the  Supreme  Court  of  the  legis- 
lation referred  to  in  the  above  cases,  that  Congress  had 
legislated  upon  the  subject  as  far  as  was  reasonably  practi- 
cable, since  the  present  statute  contains  no  intimation  what- 
ever that  a  prohibition  upon  importation  was  contemplated. 

So  in  regard  to  the  navigable  waters  of  the  United  States, 
the  power  of  Congress  over  which  is  paramount  and,  when 
asserted,  exclusive,  it  has  been  held  that  Congress,  after 
declaring  the  substantive  law,  may  devolve  upon  executive 
oflScers  the  duty  of  determining  certain  facts  involved  in  its 
administration,  such  as  whether  a  bridge  is  a  material  ob- 
struction to  navigation.  {Wificojif<m  v.  JJuluth^  96  U.  S., 
379;  Miller  v.  Mayar  of  New  Yorl\  109  U.  S.,  385;  Lake 
Shore  and  Mlcliujan  Ralhcay  v.  Ohlo^  165  U.  S.,  365.)  In 
an  opinion  rendered  the  Secretary  of  War  July  15,  1904, 
this  question  is  fully  considered.     (25  Opin.,  194.) 

It  will  also  be  observed  that  sec^tion  8  of  the  act  of  Febru- 
ary 2, 1903,  makes  a  violation  of  its  provisions  "  or  the  orders 
or  regulations  made  in  pursuance  thereof  "  a  misdemeanor, 
punishable  b}^  fine  and  imprisonment.  This  provision  makes 
it  all  the  more  manifest  that  Congress  could  not  have  in- 
tended, even  if  it  were  constitutionally  within  its  power,  to 
empower  the  Secretary  of  Agriculture  to  make  regulations 
concerning  matters  not  referred  to  in  the  act. 

In  re  Kollock  (165  U.  S.,  526)  is  instructive  in  this  con- 
nection as  showing  the  distinction  between  a  regulation 
authorized  by  law  and  an  unauthorized  regulation.  The 
oleomargarine  act  of  August  2,  1886,  required  oleomarga- 
i4ne  to  be  marked,  stamped,  and  branded  as  the  Commis- 
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sioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasur}^  should  prescribe,  and  authorized 
the  Commissioner,  with  the  approval  of  the  Secretary,  to 
make  all  needful  regulations  for  carrying  the  act  into  effect. 
It  was  contended  in  that  case  that  the  statute  was  invalid 
because  "it  does  not  define  what  act  done  or  omitted  shall 
constitute  a  criminal  offense,"  and  delegates  the  power  ''to 
determine  what  acts  shall  be  criminal "  b}'^  leaving  the  stamps, 
marks,  and  brands  to  be  defined  by  the  Commissioner.  But 
the  court,  speaking  by  Chief  Justice  Fuller,  said  (p.  533): 

"  We  agree  that  the  courts  of  the  United  States,  in  deter- 
mining what  constitutes  an  offense  against  the  United 
States,  must  resort  to  the  statutes  of  the  United  States, 
enacted  in  pursuance  of  the  Constitution.  But  here  the  law 
required  the  packages  to  be  marked  and  branded;  prohib- 
ited the  sale  of  packages  that  were  not;  and  prescribed  the 
punishment  for  sales  in  violation  of  its  provisions;  while 
the  regulations  simply  described  the  particular  marks, 
stamps  and  brands  to  be  used.  The  criminal  offense  is 
fully  and  completely  defined  by  the  act  and  the  designation 
by  the  Commissioner  of  the  particular  marks  and  brands  to 
be  used  was  a  mere  matter  of  detail.  The  regulation  was  in 
execution  of,  or  supplementary  to,  but  not  in  conflict  with, 
the  law  itself,  and  was  specifically  authorized  thereby  in 
effectuation  of  the  legislation  which  created  the  offense. 
We  think  tlie  act  not  open  to  the  objection  urged,  and  that 
it  is  disposed  of  by  previous  decisions."  {United  States  v. 
Bailey,  9  Pet.,  238;  United  States  v.  Eaton,  144  U.  S.,  677; 
Gaha  V.  United  States,  152  U.  S.,  211.) 

The  distinction  between  that  and  the  present  case  is 
apparent.  The  act  of  February  2,  1903,  neither  makes  nor 
authorizes  a  prohibition  upon  importation  as  a  means  to 
prevent  the  introduction  or  spread  of  animal  contagion. 
The  order  of  your  Department,  therefore,  prohibiting  the 
importation  of  hay  and  straw  from  continental  Europe  itself 
first  makes  such  impoi-tation  an  offense.  The  statute  being 
silent  on  the  subject,  that  order  certainly  can  not  be  said  to 
be  "a  mere  matter  of  executive  detail"  and '' specifically 
authorized  thereby  in  effectuation  of  the  legislation  which 
created  the  offense." 

In  an  opinion  rendered  August  11, 1899  (22  Opin.,  566),  in 
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which  it  was  held  that  foreign-built  vessels  were  not  entitled  to 
be  registered  under  the  laws  of  the  United  States,  Attorne}^- 
General  Griggs  said: 

"The  regulation  of  conmiorco  and  navigation  is  a  subject 
entirely  within  the  control  of  Congress,  and,  except  in  accord- 
ance with  such  laws  as  have  been  passed  by  Congress  upon 
this  subject,  no  authority  exists  in  the  Executive  Depart- 
ments to  make  or  enforce  rules  or  regulations  relative  to  the 
registry  of  vessels  or  kindred  matters  connected  with  com- 
merce and  navigation.  Congress  has  specifically  legislated 
upon  the  subject  of  the  registry  of  vessels.  Section  4132  of 
the  Revised  Statutes  describes  tlie  vessels  that  are  entitled  to 
be  registered  in  conformity  to  the  directions  of  the  subsequent 
sections  of  the  same  title.  *  *  *  This  is  a  positive  and 
specific  direction  as  to  what  vessels  may  be  and  what  may 
not  be  registered." 

It  is  to  be  observed  that  in  the  tariff  acts,  the  execution  of 
which  is  devolved  upon  the  Secretary  of  the  Treasury,  Con- 
gress has  specifically  legislated  upon  the  su})ject  of  importa- 
tion. It  is  hardly  to  be  assumed,  therefore,  in  the  absence 
of  an  express  declaration  to  that  effect,  that  in  the  act  under 
consideiTition  Congress  intended  to  confer  upon  the  head  of 
another  Department  such  extensive  authority  over  that 
branch  of  foreign  commerce  as  the  order  prohibiting  the 
importation  of  hay  and  straw  from  continental  Europe  would 
imply.        ^ 

As  showing  the  intention  of  Congress  by  the  legislation  in 
question,  it  is  instructive  to  observe  that  section  5  of  the  act 
of  May  29,  1884  (referred  to  in  the  first  section  of  the  act  of 
February  2, 1903),  provides  that  "  to  prevent  the  exportation 
from  any  port  of  the  United  States  to  an}^  port  in  a  foreign 
country  of  livestock  affected  with  any  contagious,  infectious, 
or  communicable  disease,  and  especially  pleuro-pneumonia, 
the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  author- 
ized to  take  such  steps  and  adopt  such  measures,  not  incon- 
sistent with  the  provisions  of  this  act,  as  he  may  deem 
necessary. "  In  this  provision  Congress  specifically  expresses 
its  intention  that  live  stock  affected  as  described  shall  not  be 
exported.  The  act  of  February  2,  1903,  while  indicating  a 
general  purpose  on  the  part  of  Congress  that  the  foot-and- 
mouth  and  other  diseases  of  animals  shall  be  suppressed  or 
13243— VOL  25—04 17 
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eradicated,  contains  no  intimation  that  it  intended  to  place 
or  to  authorize  a  prohibition  upon  the  importation  of  any 
article  of  commerce  as  a  means  to  that  end. 

The  fact,  to  which  my  attention  is  particularly  called,  that 
the  word  "infected,"  which  appears  before  the  words  '* for- 
eign country"  in  the  second  clause  of  section  2,  does  not 
appear  before  those  woixis  in  the  first  clause,  is  of  no  im- 
portance, in  view  of  the  essential  difference  between  the 
two  clauses.  The  first  clause,  as  already  stated,  merely 
authorizes  the  Secretary  of  Agriculture  to  make  such  regu- 
lations and  take  such  measures,  of  an  administrative  nature, 
as  he  may  deem  proper  to  enforce  existing  law;  while  the 
second  annouces  a  rule  of  law  in  regard  to  the  importation 
of  certain  articles  which  he  is  to  enforce. 

I  am  constrained,  therefore,  to  hold  that  the  order  of 
your  Department  of  April  28,  1904,  prohibiting  the  impor- 
tation of  hay  and  straw  from  continental  Europe  is  unau- 
thorized by  law. 

Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  Agriculture. 


PRESIDENT— TEMPORARY  RECESS  APPOINTMENTS. 

The  President  has  the  right  under  the  Constitution,  and  impliedly 
under  section  181,  Revised  Statutes,  to  make  a  temporary  appoint- 
ment, designation,  or  assignment  of  one  officer  to  perform  the  duties 
of  another  in  the  case  of  a  vacancy  caused  by  death,  disability,  or 
otherwise,  during  the  recess  of  the  Senate,  and  such  temporary  appoint- 
ment, designation,  or  assignment  is  not  limited  by  law  to  any  particular 
period. 

Department  of  Justice, 

Ociobei^  8,  lOOIf,. 
Sir:  Your  request  of  the  6th  instant  calls  for  a  determi- 
nation of  your  authority  to  make  a  temporary  designation 
in  case  of  the  death  or  disability  of  the  head  of  a  Depart- 
ment. 
The  Revised  Statutes  of  the  United  States  provide: 

"  Sec.  177.  In  case  of  the  death,  resignation,  absence,  or 
sickness  of  the  head  of  any  Department,  the  first  or  sole 
assistant  thereof  shall,  unless  otherwise  directed  by  the 
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President,  as  provided  by  section  one  hundred  and  seventy- 
nine,  perform  the  duties  of  such  head  until  a  successor  is 
appointed,  or  such  absence  or  sickness  shall  cease." 

Section  178  provides  similarly  in  case  of  the  death,  etc., 
of  a  chief  of  bureau  and  certain  subordinate  officers. 

'*Sec.  179.  In  any  of  the  cases  mentioned  in  the  two  pre- 
ceding sections,  except  the  death,  resignation,  absence,  or 
sickness  of  the  Attorney -General,  the  President  may,  in 
his  discretion,  authorize  and  direct  the  head  of  any  other 
Department  or  any  other  officer  in  either  Department, 
whose  appointment  is  vested  in  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  to  perform  the  duties 
of  the  vacant  office  until  a  successor  is  appointed,  or  the 
sickness  or  absence  of  the  incumbent  shall  cease. 

*'Sec.  180.  A  vacancy  occasioned  by  death  or  resignation 
must  not  be  temporarily  filled  under  the  three  preceding 
sections  for  a  longer  period  than  ten  days. 

'^Sec.  181.  No  temporary  appointment,  designation,  or 
assignment  of  one  officer  to  perform  the  duties  of  another, 
in  the  cases  covered  by  sections  one  hundred  and  seventy- 
seven  and  one  hundred  and  seventy-eight,  shall  be  made 
otherwise  than  as  provided  by  those  sections,  except  to  fill 
a  vacancy  happening  during  a  recess  of  the  Senate." 

By  the  act  of  February  6, 1891  (26  Stat.,  733),  section  180 
was  amended  so  as  to  extend  the  period  for  which  such  a 
vacancy  might  be  filled  to  thirty  days. 

The  above  sections  of  the  Revised  Statutes  were  drawn 
from  the  act  of  July  23, 1868  (15  Stat,  168),  which  repealed 
the  previous  law  on  the  subject  (act  Feb.  20, 1863;  12  Stat., 
656). 

In  15  Opin.,  458,  Attorney -General  Devens  held  that  the 
ten  days  limitation  imposed  by  section  180,  Revised  Statutes, 
upon  the  temporary  filling  of  vacancies  occasioned  by  death 
or  resignation  was  to  be  computed  from  the  date  of  the 
President's  aetion,  and  not  from  the  time  when  the  vacancy 
occurred. 

In  16  Opin.,  596,  Mr.  Devens  further  held  that  under 
sections  177,  178,  179,  and  180,  Revised  Statutes,  the  period 
for  which  a  vacancy  caused  l)y  the  resignation  of  the  h(»ad 
of  a  Department  could  be  filled  by  designation  was  limited 
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to  ten  days,  and  that  it  would  not  be  in  the  power  of  the 
President,  after  such  ten  days,  to  designate  another  officer, 
or  the  same  officer,  to  act  for  an  additional  period  of  ten 
days.  ''The  statutory  power  being  exhausted,"  said  Mr. 
Devens,  "the  President  is  remitted  to  his  constitutional 
power  of  appointment." 

In  17  Opin.,  530,  Attorney -General  Brewster  concurred 
in  this  construction  of  the  President's  power  to  make  ad 
interim  appointments  under  the  above  sections  of  the 
Revised  Statutes. 

It  appears,  however,  from  an  examination  of  the  journals 
of  Congress,  that  the  Senate  was  in  session  when  the  vacan- 
cies referred  to  in  Mr.  Devens'  opinions  occurred,  and  pre- 
sumably in  the  case  presented  to  Mr.  Brewster.  The  absence 
of  any  reference  in  those  opinions  to  the  excepting  clause  of 
section  181  would  seem  to  place  it  entirely  beyond  doubt 
that  the  sections  referred  to  were  not  being  construed  with 
reference  to  vacancies  occurring  during  a  recess  of  the 
Senate. 

Section  181  provides  that  "  no  temporary  appointment, 
designation,  or  assignment  of  one  officer  to  perform  the 
duties  of  another,  in  the  cases  covered  by  sections  177  and 
178,  shall  be  made  otherwise  than  as  provided  by  those  sec- 
tions, except  to  fill  a  vacanci/  happeiiing  during  a' recess  of 
the  Seiiate.'^'^  This  plainly  implies  that  in  order  to  fill  a  . 
vacancy  happening  during  a  recess  of  the  Senate  a  "  tempo- 
rary appointment,  designation,  or  assignment  of  one  officer 
to  perform  the  duties  of  another"  may  be  made  otherwise 
than  as  provided  in  sections  177  and  178;  and  if  such 
appointment,  designation,  or  assignment  is  made  otherwise 
than  as  provided  in  those  sections,  it  will  be  observed  that 
the  limitation  of  thirty  days  made  by  section  180,  as  amended 
by  the  act  of  February  6,  1891,  will  not  apply,  since  that 
section  only  applies  to  a  vacancy  temporarily  filled  under 
the  three  preceding  sections. 

In  other  worcfs,  the  excepting  clause  of  section  181  (and 
the  same  is  true  of  the  corresponding  provision  of  the 
original  act,  sec.  2,  act  of  1868,  supra)  makes  it  clear  that 
Congress  only  intended  by  the  provisions  in  question  to 
restrict  the  power  of  the  President  temporarily  to  appoint, 
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designate,  or  assign  one  officer  to  perform  the  duties  of 
another  in  the  case  of  vacancies  happening  while  the  Senate 
was  in  session,  the  reason  for  which  is  manifest,  and  to 
leave  unrestricted  not  only  the  President's  constitutional 
right  to  fill  vacancies  happening  during  a  recess  of  the  Sen- 
ate by  granting  commissions  which  shall  expire  at  the  end 
of  the  next  session,  but  his  fundamental  right  as  Chief 
Executive  to  make  such  a  temporary  appointment,  designa- 
tion, or  assignment  of  one  officer  to  perform  the  duties  of 
another  whenever  the  administration  of  the  Government 
requires  it.  There  can  be  no  question  as  to  the  existence 
of  such  right.  In  an  opinion  rendered  September  21,  1843 
(4  Opin.,  248),  Attorney-General  Nelson  went  much  further, 
and  held  that  the  executive  department  of  the  Government 
had  authority  to  appoint  officers  and  agents  to  carry  into 
effect  a  law  or  resolution  of  Congress,  although  it  could  not 
pay  them  except  from  an  appropriation  for  that  purpose. 
He  said: 

''The  power  of  appointment  results  from  the  obligation 
of  the  executive  department  Ho  take  care  that  the  laws  be 
faithfully  executed;'  an  obligation  imposed  by  the  Consti- 
tution, and  from  the  authority  of  which  no  mere  act  of 
legislation  can  operate  a  dispensation." 

In  a"  well-considered  opinion  rendered  March  12,  1854(6 
Opin.,  358),  Attorney- (Jcneral  Cushing  sustained  a  certain 
emergency  appointment  of  a  scjuadron  purser  by  a  naval 
commander  abroad,  although  Congress  had  specifically  pro- 
hibited any  person  from  acting  as  purser  who  had  not  been 
appointed  by  the  President  and  confirmed  by  the  Senate. 
Respecting  the  particular  exigency,  and  relative  to  the 
fundamental  authority  of  the  President,  Mr.  Cushing  said 
(p.  365): 

"The  filling  up  a  vacancy  by  an  appointment  of  one  to 
act  ad  interim^  and  for  a  particular  exigency,  in  a  distant 
service,  is  in  its  nature  an  executive,  ministerial,  and  admin- 
istrative power.  Independently  of  the  act  of  7th  February, 
1815,  it  was  within  the  constitutional  power  of  the  Presi- 
dent to  make  the  regulation  before  quoted.  He  is  limited 
in  the  exercise  of  his  powers  by  the  Constitution  and  the 
laws;  but  it  does  not  follow  that  he  must  show  a  statutable 
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provision  for  everything  he  does.  The  Government  could 
not  be  administered  upon  such  a  conti'acted  principle.  The 
great  outlines  of  the  movements  of  the  Executive  may  be 
marked  out,  and  limitations  imposed  upon  the  exercise  of 
his  powers,  yet  there  are  numberless  things  which  must  be 
done,  which  can  not  be  anticipated  and  defined,  and  are  essen  ■ 
tial  to  useful  and  healthful  action  of  government." 

The  provision  of  the  Constitution  that  ''the  President 
shall  have  power  to  till  up  all  vacancies  that  maj'  happen 
during  the  recess  of  the  Senate  by  granting  commissions 
which  shall  expire  at  the  end  of  the  next  session,"  ought 
not  to  be  construed  to  prohibit  him  from  temporarily  ap- 
pointing or  designating  another  officer  of  the  Government 
to  perform  the  duties  of  the  vacant  office  until  a  successor 
to  the  deceased  or  disabled  officer  could  be  appointed.  It 
could  not  have  been  the  purpose  of  that  provision  to  compel 
the  President  to  act  immediately  upon  the  occurrence  of  the 
vacancy.  That  would  frequently  be  impossible,  and  if  such 
were  the  rule,  and  no  other  officer  could  act  until  a  successor 
was  appointed,  the  Government  would  be  menaced  with  a 
serious  interruption  of  its  administration. 

I  am  of  opinion,  therefore,  that  you  have  the  constitu- 
tional right,  as  well  as  plainly  implied  authority,  under  sec- 
tion 181  of  the  Revised  Statutes,  to  make  a  temporary 
appointment,  designation,  or  assignment  of  one  officer  to 
perform  the  duties  of  another  in  the  case  of  a  vacancy  caused 
by  death,  disability,  or  otherwise,  during  the  recess  of  the 
Senate,  and  that  such  temporary  appointment,  designation, 
or  assignment  is  not  limited  bylaw  to  any  particular  period. 
Verv  respectfully, 

W.  H.  MOODY. 

The  President. 


RETIREMENT  OF  OFFICEliS  OF  THE  MARINE  CORPS. 

In  the  matter  of  retirement,  officers  of  the  Marine  Corps  with  creditable 
records  who  served  during  the  civil  war,  are  governed  entirely  by 
the  act  of  April  27,  1904  (33  Stat,  324,  349),  which  provides  that  they 
shall  be  retired  "in  like  manner  and  under  the  same  conditions  as 
provi<ied  for  officers  of  the  Navy  who  served  during  the  civil  war." 
To  this  extent,  that  act  alters  and  amends  section  1622,  Revised 
Statutes. 
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The  retirement  provision  of  the  act  of  April  23, 1904  (33  Stat,  259, 264), 

has  no  application,  hy  virtue  of  section  1622,  Revised  Statutes,  to 

oflBcers  of  the  Marine  Corps  who  served  with  credit  during  the  civil 

war. 

Department  of  Ju8tice, 

0ct6ber  17,  190^. 

Sir:  Your  letter  of  July  12,  1904,  presents  the  question 
whether  officers  of  the  Marine  Corps  theretofore  retired  are 
entitled  to  the  benefit  of  the  following  provision  in  the 
army  appropriation  act  of  April  23,  1904  (33  Stat.,  259, 
264): 

"That  any  officer  of  the  Army  below  the  grade  of  briga- 
dier-general who  served  with  credit  as  an  officer  or  enlisted 
man  in  the  regular  or  volunteer  forces  during  the  civil  war 
prior  to  April  ninth,  eighteen  hundred  and  sixty -five,  other- 
wise than  as  a  cadet,  and  whose  name  is  borne  on  the  official 
register  of  the-  Army,  and  who  has  heretofore  been,  or  may 
hereafter  be,  retired  on  account  of  wounds  or  disability 
incident  to  service,  or  on  account  of  age  or  after  forty 
years'  service,  may,  in  the  discretion  of  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate,  be  placed  on 
the  retired  list  of  the  Army  with  the  rank  and  retired  pay 
of  one  grade  above  that  actually  held  by  him  at  the  time  of 
retirement:  Provided^  That  this  act  shall  not  apply  to  any 
officer  who  received  an  advance  of  grade  since  the  date  of 
his  retirement  or  who  has  been  restored  to  the  Army  and 
placed  on  the  retired  list  by  virtue  of  the  provisions  of  a 
special  act  of  Congress." 

Section  1622  of  the  Revised  Statutes  (Title  15.  The 
Navy — Chapter  9.  The  Marine  Corps)  provides: 

"The  commissioned  officers  of  the  Marine  Corps  shall  be 
retired  in  like  cases,  in  the  same  manner,  and  with  the  same 
relative  conditions,  in  all  respects,  as  are  provided  for  offi- 
cers of  the  Army,  except  as  is  otherwise  provided  in  the 
next  section." 

The  next  section  relates  to  the  selection  and  composition 
of  the  retiring  board,  and  has  no  bearing  upon  the  present 
question. 

The  difficulty  in  this  case  is  supposed  to  arise  from  the 
following  provision  in  the  naval  appropriation  act  of  April 
27, 1904  (33  Stat.,  324,  349),  passed  four  days  after  the  army 
appropriation  act  above  referred  to: 
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"The  officers  of  the  Marine  Corps  with  creditable  rec 
ords  who  served  during  the  civil  war  shall,  when  retired, 
be  retired  in  like  manner  and  under  the  same  conditions  as 
provided  for  officers  of  the  Navy  who  served  during  the 
civil  war." 

The  act  of  March  3,  1899  (30  Stat.,  1004,  1007),  entitled 
"An  act  to  reorganize  and  increase  the  efficiency  of  the 
personnel  of  the  Navy  and  Marine  Corps  of  the  United 
States,"  provides: 

"Sec.  11.  That  any  officer  of  tlie  Navy,  with  a  credit- 
able record,  who  served  during  the  civil  war,  shall,  when 
retired,  be  retired  with  the  rank  and  three-fourths  the  sea 
pay  of  the  next  higher  grade." 

It  is  suggested  in  the  brief  Jiccoinpanying  your  letter, 
submitted  on  behalf  of  a  retired  officer  of  the  Marine  Corps, 
that  the  provision  in  the  navy  act  of  April  27,  1904,  only 
changes  the  rule  of  assimilation  of  officers  of  the  Marine 
Corps  with  officers  of  the  Army  in  the  matter  of  retirement, 
established  by  section  1622,  Revised  Statutes,  so  far  as 
regards  officers  of  the  Marine  Corps  thereafter  retired  who 
served  with  creditable  records  during  the  civil  war,  and 
hence  officers  of  the  Marine  Corps  theretofore  retired  who 
performed  like  service  are  entitled  to  the  benefits  of  the 
provision  in  the  army  act  of  April  23,  1904. 

This  vi(*w  proceeds  upon  the  assumption  that,  by  virtue 
of  section  1622  of  the  Revised  Statutes,  the  provision  in  the 
army  act  became  applicable  to  officers  of  the  Marine  Corps 
who  served  with  credit  during  the  civil  war,  I  am  of 
opinion,  however,  that  such  was  not  the  case.  That  Con- 
gress never  intended  it  to  apply  to  them  is  shown  by  its 
incorporation  into  the  navy  act,  passed  four  days  later,  of 
a  provision  specitically  dealing  with  the  retirement  of 
officers  of  the  Marine  Corps  with  creditable  records  who 
served  during  the  civil  war. 

It  is  settled  that  the  Marine  Corps,  while  in  many  respects 
a  separate  and  distinct  organization,  is  primarily  a  part  of 
the  Navy.  In  the  matter  of  retirement,  however,  as  of  pay, 
the  Marine  Corps  has  been  classed  with  the  Army.  (Sees. 
1612,  1622,  Rev.  Stilt.)  The  language  of  section  1622  is 
broad  and  sweeping,  and  as  it  is  the  only  provision  upon 
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the  subject  of  retirement  it  must  be  lield  to  mean  just  what 
it  says — that  "the  commissioned  officers  of  the  Marine 
Corps  shall  be  retired  in  like  cases  in  the  same  manner,  and 
with  the  same  relative  conditions  in  all  respects,  as  are  pro- 
vided for  officers  of  the  Army."  In  other  words,  officers 
of  the  Marine  Corps,  in  the  matter  of  retirement,  were 
placed  by  that,  section  upon  exactly  the  same  footing  as 
officers  of  the  Army. 

It  will  be  observed,  however,  that,  while  section  1622 
refers  to  the  retirement  of  officers  of  the  Marine  Corps,  and 
entitles  them  to  the  benefit  of  all  laws  relating  to  the  retire- 
ment of  officers  of  the  Army,  the  provision  in  the  act  of 
April  23,  1904,  refers  to  what  may  be  done,  in  the  discre- 
tion of  the  President,  b\'  and  with  the  advice  and  consent  of 
the  Senate,  for  the  benefit  of  certain  officers  of  the  Army 
after  their  retirement  is  an  accomplished  fact,  whether 
theretofore  or  thereafter  retired.  In  other  words,  that  pro- 
vision is  not  a  law  in  reference  to  the  retirement  of  officers 
of  the  Array,  but  an  act  authorizing  special  benefits  to  cer- 
tain officers  of  the  Army  who  have  been  or  may  be  retired, 
and  even  as  to  them,  the  promotion  authorized  is  a  discre- 
tionary matter  with  the  President  and  the  Senate. 

As  already  stated,  the  provision  in  the  nav^'^  act  passed 
four  days  later  clearly  shows  that  Congress  did  not  intend 
the  provision  in  the  Army  act  to  apply  to  officers  of  the 
Marine  Corps.  This  practically  contemporaneous  legislative 
interpretation  of  the  former  act  must  be  held  to  be  conclu- 
sive. In  United  States  v.  Freermm  (3  How.,  556,  564),  the 
Supreme  Court  said: 

"If  it  can  be  gathered  from  a  subsequent  statute  in  j>aria 
materia  what  meaning  the  legislature  attached  to  the  words 
of  a  former  statute,  they  will  amount  to  a  legislative  declara- 
tion of  its  meaning,  and  will  govern  the  construction  of  the 
first  statute."  {Stochlale  v.  I71H,  Co,,  20  Wall.  323,  331; 
Cope  V.  Cope,  137  U.  S.,  682,  688.) 

It  follows  that,  in  the  matter  of  retirement,  officers  of  the 
Marine  Corps  with  creditable  records  who  served  during 
the  civil  war  are  governed  entirely  by  the  act  of  April  27, 
1904,  which  provides  that  they  ''shall,  when  retired,  be 
retired  in  like  manner  and  under  the  same  conditions  as  pro- 
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vided  for  officer  of  the  Navy  who  served  during  the  civil 
war."     To  this  extent  that  act  alters  and  amends  section 
1622  of  the  Revised  Statutes. 
Respectfully, 

W.  H.  MOODY. 
The  Secretary  of  the  Navy. 


LOTTERY— CIGARETTE  COUPONS— PLUG  TOBACCO  TAGS. 

The  scheme  of  the  American  Tobacco  Company  to  inclose  in  each  pack- 
age of  their  cigarett-es  a  coupon  or  certificate  upon  which  the  company 
agrees  to  pay  a  premium  for  the  return  of  each  complete  set  of  coupons, 
numbered  from  1  to  10,  there  he\n%  but  one  complete  set  in  each  thou- 
sand coupons  issued,  is  a  violation  of  section  2  of  the  act  of  July  1, 
1902  (32  Stat.,  714),  such  coupon  being  a  ** certificate,  or  instrument 
purporting  to  be  or  represent  a  ticket,  chance,  share  or  interest  in,  or 
dependent  upon,  the  event  of  a  lottery." 

The  phrase  *' event  of  a  lottery,"  above  quoted,  was  not  intended  by 
Congress  to  refer  to  a  drawing  alone,  but  to  any  scheme  or  plan 
whereby  the  value  of  the  certificate  is  made  to  depend  upon  lot  or 
chance. 

The  question  as  to  whether  or  not  a  scheme  to  conceal  in  one  of  a  large 
number  of  plugs  of  tobacco  a  tin  tag  entitling  the  finder  to  a  prize  is  a 
violation  of  section  2  of  the  act  of  July  1,  1902  (32  Stat.,  714),  admits 
of  considerable  doubt  and  should  be  judicially  determined. 

Department  of  Justice, 

()ctohe7^  21,  190^. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  "of  September  22,  1004,  transmitting  copy  of  a  letter 
to  you  from  the  Commissioner  of  Internal  Revenue,  and  cer- 
tain papers  relative  to  the  cases  of  the  American  Tobacco 
Company  and  F.  M.  Bohannon,  raising  the  question  as  to 
the  legality  of  their  using  certain  advertising  schemes  which 
are  believed  by  the  Commissioner  to  embrace  lottery  fea- 
tures, prohibited  b}^  section  2  of  the  act  of  July  1,  1902  (32 
Stat,  714). 

The  scheme  of  the  American  Tobacco  Company  is  to 
inclose  in  each  package  of  their  cigarettes  a  coupon  or  cer- 
tificate, on  one  side  of  which  is  printed  a  list  of  premiums 
which  the  company  agrees  to  give  in  exchange  for  a  speci- 
fied number  of  coupons,  and  on  the  reverse  side  of  the  cou- 
pon the  company  promises  to  give  for  the  return  to  the 
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company  of  each  complete  set  of  coupons,  numbered  from  1 
to  10,  consecutively,  a  premium  of  i^2.50.  The  coupons  are 
supposed  to  be  issued  in  sets,  numbered  from  1  to  10,  inclu- 
sive, but  in  reality  only  one  set  in  a  thousand  will  be  com- 
plete, as  only  one  number,  say  No.  »3,  will  be  printed  on  one 
of  each  thousand  coupons. 

Mr.  Bohannon's  scheme,  as  stated  by  the  Commissioner, 
is  to  conceal  within  one  plug  of  tobacco,  in  a  box  contain- 
ing, say  100  plugs,  a  tin  tag,  having  printed  thereon  the 
word  "Footprints,"  which  entitles  the  finder  or  purchaser 
of  that  particular  plug  of  tobacco  to  a  premium  or  prize  of 
50  cents  upon  sending  the  tag  to  the  manufacturer  for 
redemption. 

The  precise  question  submitted  for  my  consideration  is 
whether  these  schemes  of  advertising  fall  within  the  inhibi- 
tion of  section  2  of  the  act  of  July  1,  1902,  which  reads  as 
follows: 

''No  packages  of  manufactured  tobacco,  snuff,  cigars,  or 
cigarettes,  prescribed  by  law,  shall  be  permitted  to  have 
packed  in,  or  attached  to,  or  connected  with,  them,  nor 
affixed  to,  branded,  stamped,  marked,  written,  or  printed 
upon  them,  any  paper,  certificate,  or  instrument  purporting 
to  be  or  represent  a  ticket,  chance,  share  or  interest  in,  or 
dependent  upon,  the  event  of  a  lottery,  nor  any  indecent  or 
immoral  picture,  representation,  print,  or  words;  and  any 
violation  of  the  provisions  of  this  paragraph  shall  subject 
the  offender  to  the  penalties  and  punishments  provided  by 
section  thirty-four  hundred  and  fifty-six  of  the  Revised 
Statutes." 

I  have  no  hesitation  in  advising  you  that  the  scheme  pro- 
posed by  the  American  Tobacco  Company  to  pay  a  premium 
of  $2.50  for  the  return  of  each  complete  set  of  coupons, 
numbered  from  1  to  10,  consecutively,  bears  upon  its  face 
conclusive  evidence  of  being,  to  use  the  language  of  the 
statute,  a  "certificate,  or  instrument  purporting  to  be  or 
represent  a  ticket,  chance,  share  or  interest  in,  or  depend- 
ent upon,  the  event  of  a  lottery."  In  my  opinion  the  phrase 
"event  of  a  lottery"  was  not  intended  by  Congress  to  refer 
to  a  drawing  alone,  but  to  any  scheme  or  plan  whereb}'^  the 
value  of  the  certificate  is  made  to  depend  upon  lot  or  chance. 
(For  definition  of  "lottery"  see  Homer  v.  United  States^ 


Digitized  by  LjOOQ IC 


268     Lottery — Cigarette  Coupons — PI^kJ  Tobacco  Tags. 

147  U.  S.,  441),  464,)  It  is  clearly  apparent  that  the  pur- 
chaser of  packages  of  cigarettes  containing  such  certificates 
may  never  obtain  a  complete  set  of  these  coupons,  although 
he  may  purchase  many  thousand  packages,  while  on  the 
other  hand  it  is  barely  possible  that  he  may  obtain  a  com- 
plete set  of  these  coupons,  entitling  him  to  a  prize  of  $2.50, 
upon  the  purchase  of  onl}'^  10  packages  of  cigarettes.  This 
feature,  in  my  judgment,  contains  all  the  elements  of  a 
lottery,  and  is  precisely  the  scheme  which  the  statute  was 
designed  to  prohibit. 

As  to  whether  the  law  here  under  consideration  is  sus- 
ceptible of  such  a  construction  as  prohibits  the  so-called 
scheme  of  advertising  which  Mr.  Bohannon  is  conducting  in 
connection  with  the  manufacture  of  his  tobacco,  is  a  ques- 
tion which  admits  of  considerable  doubt. 

There  are  reasons  which  may  be  urged  with  considerable 
force  in  favor  of  the  construction  that  this  law  was  not  in- 
tended by  Congress  to  prohibit  the  scheme  of  advertising 
adopted  by  Mr.  Bohannon,  though  evidently  in  the  nature 
of  a  lottery,  while  on  the  other  hand  there  are,  in  my 
judgment,  substantial  grounds  for  the  contention  that  Con- 
gress intended  to  prohibit  the  use  of  tags,  if,  in  using  them 
under  the  guise  of  an  advertising  device,  the  manufacturer 
should  by  representations  entirely  disconnected  with  the 
tags  themselves  make  such  tags  the  means  of  identifying  the 
person  entitled  to  receive  a  prize,  and  thereby  indirectly 
accomplish  the  object  which  the  statute  was  designed  to 
prohibit. 

The  proper  construction  of  this  law,  as  applied  to  Mr. 
Bohannon's  case,  being  involved  in  grave  doubt,  I  deem  it 
advisable  to  suggest  that  the  Commissioner  of  Internal 
Revenue  cause  to  be  instituted  some  proper  proceeding  by 
which  the  scope  of  this  law  ma}^  be  determined  by  the 
courts.  A  seizure  of  a  few  packages  of  tobacco  containing 
the  tag  "Footprints"  can  be  made,  followed  by  a  suit  for 
forfeiture  to  the  United  States,  and  thus  a  case  may  be 
brought  before  the  courts  and  the  scope  of  the  law  judicially 
determined. 

BespectfuUy, 

W.  H.  MOODY. 

The  Secretary  of  the  Treasury. 
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TRANSFER  OF  LAND  FROM  ONE  EXECUTIVE  DEPARTMENT 
TO  ANOTHER. 

The  Secretary  of  the  Navy  has  authority  t*)  transfer  control  of  certain 
land  at  San  Juan,  P.  R.,  reserved  by  Executive  order  for  naval  pur- 
poses, to  the  Department  of  Commerce  and  Labor,  for  the  extension 
of  the  light-house  reservation  at  that  place. 

Department  of  Justice, 

November  3,  190Ii. 

Sir:  I  am  in  receipt  of  your  communication  of  April  16, 
with  its  several  inclosures,  in  relation  to  a  parcel  of  land 
fronting  on  the  harbor  of  San  Juan,  P.  R. 

The  President,  by  proclamation  of  June  26, 1903,  reserved 
certain  parcels  of  land  at  San  Juan,  P.  R.,  for  ''naval  pur- 
poses," and  by  proclamation  of  June  30,  1903,  reserved  cer- 
tain other  parcels  of  land  at  San  Juan,  P.  R.,  for  divers 
purposes,  one  of  them  being  for  a  "lamp  shop  and  buoy 
depot." 

You  ask  for  my  opinion  as  to  the  suflBciency  of  the  title 
which  the  Secretary  of  the  Navy  transfers  to  you  by  his 
letter  of  April  7,  which  is,  in  part,  as  follows: 

'•'Referring  to  your  letter  of  the  15th  of  November,  1903, 
in  which  you  state  that  the  tract  reserved  for  the  United 
States  Light-House  Establishment  at  San  Juan,  P.  R.,  is 
inadequate,  and  requesting  that  it  be  enlarged  by  the  inclu- 
sion therein  of  an  additional  tract,  indicated  upon  a  blue- 
print aci'ompanying  your  letter,  from  lands  reserved  by 
Executive  order  for  naval  purposes,  1  have  the  honor  to 
state  that  this  Department  has  taken  the  necessary  action 
in  compliance  with  your  request,  and  that  accordingly  the 
additional  tract  of  land  desired  has  been  surve3'ed  and 
platted,  and  is  hereby  transferred  to  the  Department  of 
Commerce  and  Labor.  The  tract  so  transferred  is  described 
as  follows: 

[Here  follows  a  description  by  metes  and  bounds.] 

"A  blueprint  showing  the  tract  hereby  transferred  is  in- 
closed, marked  '  Plat  of  proposed  extension  of  light-house 
reservation  from  naval  reservation  *  *  *  at  San  Juan, 
P.  R.,  March  29,  1904.'" 

Under  the  treaty  of  Paris,  the  United  States  came  into 
the  possession  of  much  more  in  the  way  of  public  buildings 
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and  lands  in  Porto  Rico  than  it  required  for  governmental 
purposes,  and  the  act  of  Congress  of  July  1, 1902  (32  Stat., 
731),  authorized  the  President  "to  make,  within  one  year 
after  the  approval  of  this  act,  such  reservation  of  public 
lands  and  buildings  belonging  to  the  United  Sates  in  the 
island  of  Porto  Rico  *  *  *  as  he  ma}'^  deem  necessary," 
the  balance  ''not  so  reserved  being  granted  to  the  govern- 
ment of  Porto  Rico,"  etc. 

The  title  to  all  of  these  lands  being  in  the  United  States, 
the  effect  of  the  proclamations  was  to  reserve  for  public 
purposes  certain  lands  out  of  the  public  lands  in  Porto  Rico 
ceded  by  Spain  to  the  United  States;  to  assign  to  certain 
Executive  Departments  of  this  Government  the  control  of 
the  lands  reserved  as  aforesaid;  and  to  relinquish  to  the 
government  of  Porto  Rico  such  of  said  lands  as  were  not  so 
reserved. 

Where  it  is  found  that  the  Government  work  can  the  better 
be  carried  on  by  a  transfer  of  the  control  of  a  particular 
parcel,  it  is  thought  the  Secretary  has  ample  authority  to 
make  the  same.  The  acts  of  the  Secretaries  are  the  acts  of 
the  President.  They  are  but  the  instrumentalities  through 
whom  he  performs  the  multitudinous  duties  devolved  upon 
him  specifically  by  law,  and  an  order  sent  out  in  the  regular 
course  of  business  from  the  appropriate  Executive  Depart- 
ment, is  the  legal  equivalent  of  the  President's  own  order  to 
the  same  effect.  {U.  S.  v.  Macdanid^  7  Pet. ,  14;  In  re  Neagle^ 
39  Fed.  Rep.,  833,  860;  WoUey  v.  Chajmav,  101  U.  S.,  755, 
768.) 

Respectfully, 

HENRY  M.  HOYT, 

Solicitor-  General, 

Approved. 

W.  H.  MOODY. 

The  Secretary  of  Commerce  and  Labor. 


NAVY  RKGULATIONS— BOUNTY. 

The  regulations  of  the  Secretary  of  the  Navy  issued  July  1,  1901,  pur- 
Kuant  to  the  act  of  March  1,  1889  (25  Stat.,  781),  which  act  provides 
a  bounty  to  each  jierson  enlisting  a.s  an  apprentice  in  the  United 
States  Navy,  are  inconsistent  with  law  and  void  in  ho  far  as  they 
require  a  refund  of  the  bounty,  or  any  portion  of  it,  in  case  an  apprentice 
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is  discharged  within  a  year  after  his  enlistment  for  disability  not  in- 
curred in  the  line  of  duty. 
Under  section  1547,  Revised  Statutes,  all  navy  regulations  iH8ue<l  since 
July  14,  1862,  require  the  approval  of  the  President. 

Department  of  Justkje, 

Novemhei'  <V,  1901^, 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  27th  ultimo,  wherein  you  request  my  opinion 
as  to  the  validity  of  certain  regulations  issued  by  the  Sec- 
retary of  the  Navy,  in  connection  with  the  act  of  Congress 
of  March  1,  1889  (26  Stat,  781),  which  authorizes  the  Sec- 
retary to  furnish  a  bounty  to  each  person  who  enlists  as  an 
apprentice  in  the  United  States  Navy. 

The  act  provides  as  follows: 

"That  in  order  to  encourage  the  enlistment  of  boys  as 
apprentices  in  the  United  States  Navy,  the  Secretary  of  the 
Navy  is  hereby  authorized  to  furnish  as  a  bounty  to  each  of 
said  apprentices  after  his  enlistment,  and  when  first  received 
on  board  of  a  training  ship,  an  outfit  of  clothing  not  to  ex- 
ceed in  value  the  sum  of  forty-five  dollars." 

I  should  hesitate  to  render  you  my  opinion  upon  this  sub- 
ject, in  view  of  the  well-established  ruh^  holding  the  opin- 
ions of  the  Comptroller  of  the  Treasury,  upon  a  question 
involving  the  payment  of  money  by  an}'  Executive  Depart- 
ment of  the  Government,  to  be  final  and  conclusive  (act  of 
July  31,  1894,  28  Stat.,  208;  21  Opin.,  178;  Id.,  181;  Id., 
188;  22  Id.,  681;  23  Id.,  468),  were  it  not  for  the  fact  that 
the  present  case  is  unusually  important,  since  it  involves 
the  validity  of  regulations  issued  b}'  the  head  of  an  Execu- 
tive Department,  and  therefore  appears  to  fall  within  the 
exception  to  that  rule  recognized  by  the  Attorney-General 
when  he  is  duly  asked  for  his  opinion  l)efore  the  Comp- 
troller has  passed  upon  the  question,  and  the  Comptroller 
himself  joins  in  the  request.  (21  Opin.,  224;  21  Id.,  402.) 
For  this  reason  I  proceed  to  an  examination  of  the  question 
on  the  merits. 

It  is  necessary,  in  order  t«  determine  whether  the  regula- 
tions in  question  are  valid,  first  to  examine  the  language  of 
the  statute  above  quoted,  for  the  purpose  of  ascortjiining 
whether  that  language  is  mandatory  or  permissive. 

The  purpose  which  Congress  had  in  mind  when  it  enacted 
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this  legislation  was  to  encourage  boys  to  enlist  as  appren- 
tices in  the  United. States  Navy,  and  with  this  end  in  view, 
Congress  authorized  the  Secretary  to  furnish  as  a  bount}'  to 
each  of  said  apprentices  after  his  enlistment,  and  when  first 
received  on  board  of  a  training  ship,  an  outfit  of  clothing 
not  to  exceed  in  value  the  sum  of  $45. 

Taking  up  the  particular  point  of  interpretation,  the  ques- 
tion to  be  considered  is  whether  the  words  "  is  herehy  author- 
ized'^'^ are  mandatory  or  permissive.  The  general  rule  is 
that,  where  Congress  confers  a  power  upon  an  executive 
oflicer  which  involves  the  rights  or  interests  of  private  indi- 
viduals or  the  general  public,  the  language  used  by  Con- 
gress iy  to  be  considered  as  imposing  a  duty  rather  than  a 
discretion.  While  the  ordinary  meaning  of  the  language 
above  quoted  is  generally  permissive,  yet  as  used  in  law  it 
is  often  mandatory  and  equivalent  to  imposing  an  impera- 
tive obligation. 

Congress  undoubtedly  did  not  intend  that  the  Secretary 
of  the  Navy  should  have  such  discretionary  power  with 
respect  to  furnishing  the  bounty  authorized  b}'^  the  act  here 
under  consideration,  as  would  enable  him  to  furnish  it  in  one 
case  and  in  another  case  decline  to  furnish  it. 

In  a  number  of  cases  decided  in  the  Federal  courts,  the 
word  "may,"  which  is  practically  sj^nonymous  with  the 
word  "authorize,"  has  been  held  to  be  mandatory  and  not 
permissive  when  embodied  in  a  statute. 

In  the  ease  of  the  Svpcrvlsm's  v.  Vnlttd  States  (4  Wall., 
435,  445),  in  which  the  phrase  "may,  if  deemed  advisable," 
was  under  consideration,  the  court  said: 

"The  counsel  for  the  respondent  insists,  with  zeal  and 
ability,  that  the  authority  thus  given  involves  no  duty;  that 
it  depends  for  its  exercise  wholly  upon  the  judgment  of  the 
supervisors,  and  that  judicial  action  can  not  control  the  dis- 
cretion with  which  the  statute  has  clothed  them.  We  can 
not  concur  in  this  view  of  the  subject." 

The  rule  stated  by  Black  on  Interpretation  of  Laws,  page 
156,  is  as  follows: 

"Thus,  it  is  well  settled  that  'may,'  in  any  statute,  is  to 
be  construed  as  equivalent  to  'shall'  or  'must'  when  the 
public  interests  or  rights  are  concerned,  and  when  the  public 
or  third  persons  have  a  right  de  jure  to  claim  that  the  power 
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l^ranted  shall  be  exercised.  'The  result  seems  to  be,'  says 
a  learned  writer,  *  that  when  a  public  power  for  the  public 
benefit  is  conferred  in  enabling  terms,  a  duty  is  impliedly 
imposed  to  exercise  it  whenever  the  occasion  arises.  These 
terms  are  then,  in  effect,  invariably  invested  with  a  com- 
pulsory force.'" 

See  also  15  Opin.,  621;  24  Id.,  594;  Sedgwick  on  Construc- 
tion, etc..  375,  377. 

In  my  opinion  the  language  used  by  Congress  in  the  act 
here  under  consideration  is  to  be  construed  as  imposing 
upon  the  Secretary  of  the  Navy  an  imperative  obligation 
and  not  merely  discretionary  power.  The  whole  purpose  of 
the  act  is  to  "encourage  the  enlistment  of  boys  as  appren- 
tices in  the  United  States  Navy,"  and  upon  the  Secretary 
of  the  Navy  is  imposed  the  duty  of  executing  the  provisions 
of  the  statute. 

Taking  up  now  the  validity  of  the  regulations  issued  by 
the  Secretary  of  the  Navy  on  July  1,  1901,  in  pursuance  of 
the  act  of  Congress  hereinl)cfore  quoted,  those  regulations 
provide: 

"An  outfit  of  clothing,  not  exceeding  in  value  the  sum  of 
forty-five  dollars  shall  be  furnished  to  apprentices  and 
landsmen  for  training;  apprentices  to  receive  the  outfit 
after  arrival  at  a  training  station  and  landsmen  for  train- 
ing after  reporting  on  board  a  receiving  or  training  ship  or 
at  a  training  station.  When  not  transferred  immediately 
to  a  training  station,  apprentices  may  be  furnished  upon 
enlistment  with  such  portions  of  the  outfit  as  are  necessary 
for  health  and  comfort.  landsmen  for  training,  dimharged 
for  disability  not  incun'ed  in  the  line  of  duty ^  or  by  request, 
during  the  first  six  months  of  enlistment,  shall  refund  the 
full  value  of  outfit  received,  and  half  the  value  thereof  if  so 
discharged  between  six  months  and  one  year  after  enlist- 
ment. Apprentices  discharged  for  sxvch  disahility^  or  hy 
request^  during  the  frst  three  months  of  enlistment ,^  shall 
refund  the  full  value  of  out  ft  received^  and  one-half  the 
valice  thereof  if  so  discharged  hetwem  three  months  and  one 
year  after  enlistment.  Where  landsmen  for  training  or 
apprentices  are  discharged  after  one  year  from  date  of 
enlisting,  or  for  disability  incurred  in  the  line  of  duty,  no 
refund  of  cost  of  outfit  shall  be  required." 
13243—voL  25—04 18 
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Section  1647  of  the  Revised  Statutes  provides: 

"The  orders,  regulations,  and  instructions  issued  by  the 
Secretary  of  the  Navy  prior  to  July  first,  eighteen  hundred 
and  sixty-two,  with  such  alterations  as  he  may  since  have 
adopted,  with  the  approval  of  the  President,  shall  be  recog- 
nized as  the  regulations  of  the  Navy,  subject  to  alterations 
adopted  in  the  same  manner." 

It  is  a  well-settled  rule  of  judicial  construction  that  the 
regulations  issued  by  the  Secretary  of  the  Navy,  in  con- 
formity with  the  section  of  the  Revised  Statutes  above 
quoted,  are  valid  and  have  the  force  of  law,  when  they  are 
not  inconsistent  with  the  statute  under  which  they  are  issued 
by  the  Secretary. 

The  regulations  here  under  consideration  provide  that  an}^ 
apprentice  "discharged  for  disability  not  incurred  in  the 
line  of  duty  *  *  *  during  the  first  three  months  of  en- 
listment, shall  refund  the  full  value  of  outfit  received,  and 
one-half  the  value  thereof  if  so  discharged  between  three 
months  and  one  year  after  enlistment."  The  act  of  Cor.- 
gress  which  authorizes  the  Secretary  of  the  Navy  to  furnish 
a  bounty  to  apprentices  does  not  contain  any  language  from 
which  the  inference  could  be  drawn  that  apprentices  dis- 
charged within  one  year  after  date  of  enlistment  shall  refund 
an}^  part  of  the  clothing  outfit  previously  furnished  them  as 
a  bounty.  Congress  has  offered  the  bounty  as  an  induce- 
ment to  boys  to  enlist  as  apprentices  in  the  United  States 
Navy,  and  when  the  offer  is  accepted  by  any  person,  the 
right  to  such  bounty  accrues  when  the  applicant  is  first 
received  on  board  of  a  training  ship. 

In  my  opinion  it  would  be  an  erroneous  interpretation  of 
the  statute  to  hold  that,  in  case  an  apprentice  were  dis- 
charged within  a  year  after  the  date  of  his  enlistment,  for 
disability  not  incurred  in  the  line  of  duty,  he  would  be 
obliged  to  refund  anv^  portion  of  the  bounty  furnished  him 
at  the  time  of  enlistment.  This  disability  may  or  may  not 
be  incurred  through  any  fault  or  negligence  on  the  part  of 
the  apprentice,  but  according  to  the  regulations  here  under 
consideration  he  would  be  compelled  to  refund  the  bounty 
or  a  portion  thereof,  if  he  were  discharged  for  such  dis- 
ability, in  view  of  the  fact  that  he  would  be  incapacitated 
for  further  servitn*. 

In  the  case  of  Glavey  v.  The  United  Staten  (182  U.  S.,  595, 
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605)  Mr.  Justice  Harlan,  in  delivering  the  opinion  of  the 
court,  said: 

'"The  authority  of  the  Secretary  to  issue  orders,  regula- 
tions and  instructions,  with  the  approval  of  the  President, 
in  reference  to  matters  connected  with  the  naval  establish- 
ment, is  subject  to  the  condition,  necessarily  implied,  that 
they  must  be  consistent  with  the  sUitutes  which  have  been 
enacted  by  Congress  in  reference  to  the  Navy.  He  may, 
with  the  approval  of  the  President,  establish  regulations  in 
execution  of,  or  supplemental  to,  but  not  in  conflict  with, 
the  statutes  defining  his  powers  or  conferring  rights  upon 
others.     The  contrary  has  never  been  held  by  this  court." 

Webster  defines  ^'  bounty ''  as  a  "  premium  offered  or  given 
to  induce  men  to  enlist  into  the  public  service,"  and  this 
appears  to  be  a  proper  and  intelligible  definition,  indicating 
very  clearly  that  a  bounty  is  given  as  an  Inducetnent  for 
services  to  be  rendered,  and  not  as  cmnpeiuHation.  for  such 
services. 

In  the  absence  of  any  authority  whatever  in  the  act  of 
Congress,  in  pursuance  of  which  the  regulations  here  under 
consideration  were  issued  by  the  Secretary  of  the  Navy,  I 
am  of  the  opinion  that  such  regulations,  so  far  as  the}"^  pro- 
vide for  a  refund  of  the  bounty,  or  any  portion  thereof,  in 
case  an  apprentice  is  discharged  for  disability  not  incurred 
in  the  line  of  duty,  are  inconsistent  with  law  and  void. 

It  has  appeared  to  me  proper  thus  to  determine  the  case 
on  the  merits.  But  there  is  another  ground  on  which  the 
conclusion  might  safely  be  rested,  and  which  therefore  estab- 
lishes the  view  that  the  regidations  are  invalid.  .  They  were 
issued  on  July  1,  1901,  and  it  does  not  appear  that  they  have 
ever  received  the  approval  of  the  President,  as  required  by 
section  1547,  Revised  Statutes,  for  all  regulations  issued 
since  July  14,  1862.  Such  approval  in  terms  prescribed  by 
the  law  is  manifestly  essential  to  give  validity  to  regulations 
as  having  the  force  of  law. 

Furthermore,  the  present  Attorney-General,  when  Secre- 
tary of  the  Navy^  in  an  opinion  rendered  by  him  to  the 
President  (June  24,  1904,  case  of  Paymaster  Biscoe),  held 
that— 

'*  Publications  or  orders  of  the  Secretary  or  of  bureau 
chiefs,  or  of  any  officer,  may  be  binding  upon  oftic'(»Ts  of  the 
Navy,  but  they  are  not  properly  described  as  '  lawful  regu- 
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lations  issued  by  the  Secretary  of  the  Navy,'  the  violation 
of  which  is  punishable  under  the  'Articles  for  the  govern- 
ment of  the  Navy.'  Such  regulations  are  those  described 
in  sections  1547  and  1548  of  the  Revised  Statutes,  and  con- 
sist of  the  orders,  regulations  and  instructions  issued  by 
the  Secretary  prior  to  JyAy  14,  1862,  with  such  alterations 
as  he  may  have  since  adopted  with  the  approval  of  the 
President." 

This  view  was  expressed  b^^  Secretary  Moody  relative  to 
certain  paragi*aphs  of  instructions  in  a  Navy  publication 
entitled  '"General  Mess  Manual,"  and  published  b}^  author- 
ity of  the  Secretary  of  the  Navy;  but  the  principle  stated  is 
general  in  its  application  and  extends  to  any  regulation, 
however  formal,  not  approved  as  directed  by  law.  This 
opinion  of  the  Secretary  immediately  followed  an  order 
which  he  promulgated  under  date  of  June  22,  1904,  in  the 
following  language: 

"In  view  of  the  provisions  of  section  1547 of  the  Revised 
Statutes,  alterations  in  the  Navy  Regulations  will  not  be 
made  except  after  express  approval  thereof  by  the 
President.'' 

For  the  foregoing  reasons  the  question  presented  in  your 
communication  is  answered  in  the  negative. 
Verv  respectfully, 

HENRY  M.  HOYT, 

Solicitor-  Gcmeral, 

Approved. 

W.  H.  MOODY. 

The  Secretary  of  the  Treasury. 


CUSTOMS  LAW— WORKS  OF  ART— PICTURE  FRAMES. 

Picture  frames',  containing  oil  paintings  which  are  imported  into  this 
country  for  exhibition  purposes,  are  not  to  be  treated  as  parts  of 
"works  of  art"  and  therefore  entitled  to  entry  free  of  duty  under 
paragraph  702  of  the  tariff  act  of  July  24,  1897  (30  Stat.,  203). 

Department  of  Justice, 

Novemher  15^  1901^. 
Sir:  1  have  the  honor  to  repl}'  to  j^our  communications 
requesting  an  expres.sion  of  my  opinion  as  to  the  action 
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which  you  should  take  in  the  following  case  submitted  to 
you  for  determination: 

An  oil  painting  within  a  frame  was  imported  from  Canada 
for  the  use  of  the  Museum  of  Fine  Arts  at  Boston.  The 
painting  was  entered  and  admitted  free  of  dut}'  as  a  work  of 
art  to  be  exhibited  under  paragraph  702  of  the  tariff  act  of 
July  24,  1897,  but  a  duty  of  35  per  cent  was  assessed  upon 
the  frame.  Application  has  been  made  for  relief  from  pay- 
ment of  duty  on  the  frame  upon  the  ground  that,  for  tariff 
purposes,  it  should  be  treated  as  a  part  of  the  painting. 

Paragraph  702  of  the  tariff  act  of  1897  provides  for  free 
entry  of  "works  of  art"  for  exhibition  at  a  fixed  place. 
Paragraph  703  permits  free  importation  of  ''works  of  art" 
produced  by  American  artists  residing  temporarily  abroad. 
The  term  "works  of  art"  is  the  same  in  both  paragraphs 
and,  in  the  absence  of  controlling  authority  to  the  contrary, 
I  think  should  be  construed  by  jou  to  have  the  same  signi- 
fication. 

In  Treasury  Decision  15717  (1895)  it  was  held  that,  not- 
withstanding the  paintings  were  entitled  to  free  entry  under 
paragraph  675  of  the  tariff  act  of  1894,  which  exempted  all 
"  paintings  and  water  colors,"  the  f i*ames  for  the  same  were 
not  parts  thereof  and  were  subject  to  duty.  The  appraisers 
said: 

"It  is  a  matter  of  general  knowledge  that  paintings  and 
statuary  were  put  on  the  free  list  to  encourage  art.  But 
the  artist's  part  is  ended  when  his  painting  is  completed. 
Nor  does  the  picture  require  a  frame  to  be  regarded  as 
finished. 

"Frames  are  made  by  artisans,  not  by  artists.  They  are 
not  parts  of  paintings  nor  are  they  coverings.     *     *     * 

"It  has  been  the  practice  of  the  Treasury  Department 
for  more  than  a  quarter  of  a  century  to  assess  different 
rates  of  duty  on  frames  and  paintings  imported  together, 
and  we  see  no  reason  why  they  should  not  still  be  separable, 
now  that  paintings  are  free." 

In  United  States  v.  Hemel  (98  Fed.  Rep.,  418)  it  was 
insisted  that  the  framed  painting  should  be  treated  as  an 
entirety,  and  that  different  rates  of  duty  should  not  be 
charged  upon  the  picture  and  the  frame  which  covered  the 
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same.  The  court  held  against  the  contention  of  the  importer 
and  said: 

"In  the  case  of  dutiable  oil  paintings  the  practice  of 
assessing  a  separate  and  independent  duty  upon  the  frames 
has  been  followed  by  the  Treasury  Department  continuously 
since  1866,  and,  so  far  as  appears,  has  never  been  success- 
fully attacked;  nor,  indeed,  has  it  ever  been  presented  to 
any  court.  We  therefore  conclude  that  the  decision  of  the 
circuit  court  should  be  reversed,  and  the  classification  of  the 
frames  for  dutv  pui^poses  as  manufactures  of  wood  should 
be  sustained." 

In  Ilensel  et  al.  v.  Vmted  States  (99  Fed.  Rep.,  722)  the 
importer  maintained  that  certain  picture  frames  should  be 
treated  as  parts  of  the  paintings  contained  therein  and  ad- 
mitted free  because  such  paintings  were  exempt  from  dut}*. 
The  claim  was  denied.     The  court  said: 

"It  is  clear  that  these  frames  are  designed  for  purposes 
other  than  to  cover  and  protect  the  paintings,  and  that  they 
are  designed  to  give  additional  attractiveness  to  the  pic- 
tures.    *     *     * 

"I  think  the  general  provisions  of  the  act  of  1894  for 
free  entry  of  paintings  which  are  works  of  art  should  not 
])e  so  construed  as  to  include  ornamental  frames,  such  as 
those  here  in  question." 

In  Treasury  Decision  22060  (March,  1900)  the  Board  of 
General  Appraisers  sustained  assessments  of  duties  upon 
the  frames  containing  pictures  admitted  free  as  "works  of 
art"  under  paragraph  675,  tariff  act  of  1894,  and  paragraph 
703,  tariff  act  of  1897,  and  denied  the  contention  that  such 
frames  should  be  treated  as  parts  of  the  paintings. 

In  Treasury  Decision  12101  (October,  1891)  the  Board  of 
General  Appraisers  held  that  the  frame  for  an  oil  painting 
purchased  for  presentation  to  a  religious  institution  was  not 
subject  to  duty  under  paragraph  677,  tariff  act  1883,  which 
permitted  the  free  entry  of  "  paintings  *  *  *  specially 
imported,  in  good  faith,  for  the  use  of  any  society  or  insti- 
tution incorporated  or  established  for  religious  *  *  * 
purposes,  or  encouragement  of  the  fine  arts,  and  not  intended 
for  sale."  This  ruling  seems  not  to  have  been  directly  sus- 
tained by  the  decision  of  an}^  court  and  is  not  strictly  in 
harmony  with  late  opinions  by  the  courts. 
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The  decisions  of  the  Board  of  General  Appraisers  and  of 
the  courts  establish  the  rule  that  frames  containing  the  same 
are  not  to  be  treated,  for  tariif  purposes,  as  parts  of  ''works 
of  art "  either  when  such  works  are  themselves  subject  to 
duty,  or  are  admitted  free  because  produced  by  American 
artists  residing  abroad. 

In  view  of  the  foregoing  I  do  not  think  that  you  can  prop- 
erly construe  the  terra  "works  of  art"  to  include  picture 
frames  solely  because  such  works  are  allowed  free  entry  for 
exhibition  purposes.  I  therefore  advise  you  to  deny  the 
application  of  the  Museum  of  Fine  Arts  of  Boston.  If  such 
action  upon  your  part  is  not  in  harmony  with  the  law,  that 
institution  has  a  plain  remedy;  but  a  decision  hy  you  against 
the  Government  would  be  conclusive. 
Respectfully, 

W.  H.  MOODY. 

The  Secretaky  of  the  Treasurt. 


SECRETARY    OF    THE    TREASURY— POWER    TO   RECALL 
WARRANT. 

A  contract  between  an  attorney  and  a  client  for  the  collection  of  a  claim 
against  the  United  States,  iu  which  it  is  stipulatetl  that  the  attorney 
shall  present,  prosecute,  and  recover  the  claim  as  the  agent  and  attor- 
ney of  the  client,  is  "a  power  of  attorney,  order,  or  other  authority 
for  receiving  payment'*  of  the  money  po  recovered  w^ithin  the  mean- 
ing of  section  3477,  Re\nsed  Statutes,  and  unless  executed  in  accord- 
ance with  the  provisions  of  that  section  is  absolutely  null  and  void. 

The  practice  of  the  Treasury  Department  of  delivering  warrants  to  attor- 
neys who  have  prosecuted  claims  before  the  Department,  excei)t  under 
the  safeguards  of  section  3477,  Revised  Statutes,  is  not  warranted  by 
law. 

The  Secretary  of  the  Treasury  may  recall  his  action  in  delivering  a  war- 
rant to  an  attorney  not  entitled  mider  the  law  to  receive  it,  and  may 
take  necessary  measures,  by  issuing  a  new  warrant  or  otherwise,  to  pay 
the  money  involved  to  the  party  for  whom  it  was  appropriated  by 
Congress. 

In  so  recalling  a  warrant  and  issuing  a  new  one,  the  Government  does 
not  become  liable  to  the  attorney  for  the  amount  of  his  fee  for  recover- 
ing the  claim. 

Department  of  Justice, 

Novemht^  17^  190^, 
Sir:  Your  letter  of  July  18  last  conveyed  to  me  copy  of. 
an  instrument  purporting  to  be  an  agreement  between  the 
Commonwealth  of  Massachusetts  and  John  B.  Cotton,  esq., 
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of  Washington,  D.  C.  The  instrument  is  executed  by  Mr. 
Cotton  and  by  Roger  Wolcott,  governor,  in  behalf  of  the 
Commonwealth  of  Massachusetts.  This  instruTnent,  if  valid, 
is  a  contract  concerning  the  prosecution  and  recovery  of  a 
claim  against  the  United  States  for  expenses  incurred  b}'  the 
State  for  the  support  of  its  troops  engaged  in  the  defense  of 
the  United  States  during  the  civil  war.  The  contract 
appointed  Mr.  Cotton  the  State's  "agent  and  attorney  to 
present,  prosecute  and  recover  the  claim  "  before  the  proper 
courts  and  the  Treasury  Department  "at a  compensation  of 
10  per  cent  of  the  entire  sum  collected,  payable  only  out  of 
any  sums  that  may  be  collected  hereunder."  The  claim  was 
presented  under  this  contract,  ultimately  was  adjusted,  and 
an  appropriation  made  by  Congress  for  its  payment.  Sub- 
sequently a  warrant  for  the  amount  of  the  appropriation, 
$1,611,740.85,  payable  to  the  governor  of  Massachusetts, 
was  drawn  and  delivered  to  Mr.  Cotton. 

On  May  4,  1904,  Mr.  Cotton,  informed  Mr.  Parker,  attor- 
ney-general of  Massachusetts,  that  the  warrant  had  been 
delivered  to  him,  and  on  May  6,  1904,  Mr.  Parker  commu- 
nicated to  Mr.  Cotton  the  wish  of  the  governor  that  the 
warrant  should  be  immediately  transmitted  to  him.  On 
May  12,  1904,  Mr.  Cotton  declined  to  transmit  the  warrant 
unless  his  fees  were  paid,  claiming  a  lien  upon  it  for  the 
amount  of  the  fees.  On  May  14,  1904,  Mr.  Cotton  notified 
you  that  he  claimed  "a  lien  for  compensation  upon  the  sum 
mentioned  in  said  warrant  and  also  upon  the  warrant  itself, 
in  accordance  with  my  contract  and  the  law  in  relation 
thereto."  It  is  understood  that  the  deliver^'  of  the  warrant 
to  Mr.  Cotton  was  unknown  to  you,  but  you  say  that  "it 
has  been  the  custom  of  the  Department  for  many  years  to 
make  all  warrants  payable  to  the  claimants  and  deliver  them 
to  the  regularly  authorized  attorne^^s  for  the  claimants.  In 
this  wa}^  the  Department  protects  both  the  claimants  and 
the  attorneys."  You  then  ask  "whether  the  practice  is 
authorized,  and  particularly,  whether  in  the  instance  of  the 
Commonwealth  of  Massachusetts  the  delivery  of  the  war- 
rant to  Mr.  John  B.  Cotton  was  authorized  under  the  con- 
tract In  other  words,  was  the  delivery  to  Mr.  Cotton  of 
the  warrant,  payable  to  the  order  of  the  governor  of  the 
Commonwealth,  a  good  and  legal  delivery  ?"    In  a  supple- 
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mentary  letter,  under  date  of  August  16,  1904,  you  state 
that  you  desire  my  opinion  as  to  the  validity  of  the  contract 
between  the  Commonwealth  and  Mr.  Cotton.  Your  letter 
propounds  these  additional  questions: 

"If  you  hold  that  the  warrant  was  improperly  delivered 
to  Mr.  Cotton,  can  a  duplicate  warrant  be  issued  without 
first  recovering  the  warrant  now  in  the  hands  of  Mr.  Cot- 
ton, or  securing  an  order  of  court  canceling  it?  In  other 
words,  is  there  any  authoiity  for  the  issuance  of  a  duplicate 
warrant  when  the  original  is  neither  lost  nor  destroyed  ? 

''If,  oh  the  contrary,  you  hold  that  the  delivery  of  the 
warrant  to  Mr.  Cotton  was  authorized  by  the  contract,  may 
the  Dei  artment  in  its  discretion  issue  a  duplicate  without 
first  recovering  the  warrant  regularly  issued  and  legally 
delivered  ?  In  other  words,  can  the  Department  voluntarily 
divest  an  attorney  of  his  common-law  lien  upon  the  property 
of  his  client  which  comes  into  his  possession  by  reason  of 
his  employment? 

''Can  the  Government  issue  a  duplicate  warrant  without 
becoming  liable  to  the  attorney  for  the  amount  of  his  fee?" 

And  says,  in  conclusion,  that  you  desire  "an  opinion  cov- 
ering every  legal  question  necessarily  involved." 

Assuming  for  the  present  that  the  contract,  apart  from 
any  statutory  prohibition,  would  be  a  valid  one  between  the 
parties,  it  is  clear  that  by  its  terms  it  constitutes  Mr.  Cot- 
ton the  agent  and  attorney  of  the  Commonwealth  of  Massa- 
chusetts, conferring  upon  him  an  authority  which  would 
authorize  him  to  receive  the  claim  of  the  State  in  monc}^  or 
in  a  warrant  or  check  for  money.  Such  an  authority  is 
clearly  included  within  the  powers  of  a  duly  constituted 
attorney.  It  is  suggested,  however,  that  the  attorney's 
power  is  limited  by  section  8477  of  the  Revised  Statutes, 
which  provides  that — 

"All  transfers  and  assignments  made  of  any  claim  upon 
the  United  States,  or  of  any  part  or  share  thereof,  or  inter- 
est therein,  whether  absolute  or  conditional,  and  whatever 
miay  be  the  consideration  therefor,  and  all  powers  of  at- 
torney, orders,  or  other  authorities  for  receiving  payment 
of  any  such  claim,  or  of  any  part  or  share  thereof,  shall  be 
absolutely  null  and  void,  unless  they  are  freely  made  and 
executed  in  the  presence  of  at  least  two  attesting  witnesses, 
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after  the  allowance  of  such  a  claim,  the  ascertainment  of  the 
amount  due,  and  the  issuing  of  a  warrant  for  the  payment 
thereof.  Such  transfers,  assignments,  and  powers  of  at- 
torney, must  recite  the  warrant  for  payment,  and  must  be 
acknowledged  by  the  person  making  them,  before  an  officer 
having  authority  to  take  acknowledgments  of  deeds,  and 
shall  be  certified  by  the  officer;  and  it  must  appear  by  the 
certificate  that  the  officer,  at  the  time  of  the  acknowledg- 
ment, read  and  fully  explained  the  transfer,  assignment,  or 
warrant  of  attorne}"  to  the  person  acknowledging  the  same." 

Without  deciding  that  a  contract  for  the  collection  of  a 
claim  against  the  United  States — which  provides  that  com- 
pensation of  the  attorney  shall  be  "10  per  cent  of  the  entire 
sum  collected,  payable  only  out  of  any  sums  that  may  be 
collected  hereunder" — is  a  tmnsfer  or  assignment  of  any 
part  or  share  of  the  claim,  certainly  this  contract,  in  which 
it  is  agreed  that  Mr.  Cotton  should  present,  prosecute  and 
recover  the  claim  as  the  agent  and  attorne}^  of  the  Com- 
monwealth of  Massachusetts,  is,  as  Mr.  Cotton  contends, 
"a  power  of  attorney,  order,  or  other  authority  for  receiv- 
ing payment."  If  this  be  true,  it  is  pronounced  b}"  the 
statute  under  discussion  to  be  ''absolutely  null  and  void," 
unless  authenticated  in  a  manner  not  followed  in  this  case. 

It  is  suggested  that  an  exception  to  the  rule  established 
by  section  3477  was  made  by  the  later  act  of  July  27,  1861, 
under  w^hich  this  claim  arises,  which  directs  the  Secretary 
of  the  Treasury  to  pay  to  tlie  governor  of  any  State  ''  or  to 
his  duly  authorized  agents"  the  amount  of  the  claim;  but 
in  my  opinion  the  act  of  18t>l  ought  not  to  receive  such  an 
interpretation.  Agents  duly  authorized  are  such  as  are 
authorized  in  conformity  with  the  provisions  of  existing 
law.  There  is  no  occasion  to  resort  to  the  theoiy  of  a  repeal 
pro  tauto  by  implication  of  section  3477.  By  a  reasonable 
interpretation  the  two  enactments  are  consistent  with  each 
other.  CV)urts  do  not  favor  the  repeal  of  a  statute  by  impli- 
cation, but  give  to  each  act  its  full  efl'ect  wherever  it  is 
possible  to  do  so  without  unwarrantable  perversion  of  the 
language. 

Section  3477  has  be^n  interpreted  b}^  the  Supreme  Court 
in  several  cases.  It  has  been  settled  that  an  assignment  by 
operation  of  law  of  a  claim  against  the  United  States  is  not 
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prohibited  by  it  {Erwin  v.  United  States,  97  U,  S.,  392; 
Goodman  v.  Nihlacl^  102  U.  S.,  556;  Price  v.  Fcrrrest,  173 
U.  S.,  410),  and  that  where  the  United  States  makes  pay- 
ment under  an  unrevoked  assignment  or  power  of  attorney 
void  under  this  statute,  the  United  States  can  not  recover 
back  the  money  thus  paid,  nor  can  the  claimant  recover 
again  money  paid  to  the  attorney  and  retained  by  him 
(McKnight  V.  TJ,  S.,  98  U.  S.,  179;  Baih>y  v.  XL  S,,  109 
U.  S.,  432;  Freedmaji^H  Savimjand  Tru^t  Co.  v.  Shi^pherd^  127 
U.  S.,  494).  And  in  these  cases  the  court  declared  that  the 
statute  was  designed  solely  for  the  protection  of  the  United 
States.  But  your  request  for  opinion  does  not  present  any 
such  questions  as  were  determined  by  the  court  in  the  cases 
cited.  The  character  of  the  statute  is  well  described  by 
Mr.  Justice  Strong  in  Spofford  v.  Kirk  (97  U.  S.,  484),  who 
says  (p.  488): 

"It  would  seem  to  be  impossible  to  use  language  more 
comprehensive  than  this.  It  embraces  alike  legal  and 
equitable  assignments.  It  includes  powers  of  attorney, 
orders,  or  other  authorities  for  receiving  payment  of  any 
such  claim,  or  any  part  or  share  thereof.  It  strikes  at 
every  derivative  interest,  in  whatever  form  acquired,  and 
incapacitates  every  claimant  upon  the  government  from 
creating  an  interest  in  the  claim  in  any  other  than  himself." 

You  state  in  your  letter  of  July  18  that  by  the  delivery 
of  the  warrant  to  the  attorney  he  is  protected  against  clients 
who  are  impecunious  or  who  are  exempt  by  law  from  civil 
suits,  and  Mr.  Cotton  claims  to  hold  the  warrant  under  a 
lien  for  his  fees.  The  motive  for  delivering  the  warrant  to 
the  attorney  and  the  cifectof  such  a  delivery,  if  Mr.  Cotton's 
claim  be  well  founded,  is  to  create  an  interest  in  the  claim 
and  is  in  the  teeth  of  the  statute  as  interpreted  by  Mr. 
Justice  Strong. 

I  am  therefore  clearly  of  the  opinion  that  the  practice  of 
delivering  warrants  to  attorneys,  except  under  the  safe- 
guards established  by  section  3477,  is  not  warranted  by  law. 
If  it  be  true  that  the  delivery  to  the  attorney"  of  a  warrant 
payable  to  the  claimant  confers  upon  the  attorney  the  right 
to  hold  the  warrant  under  a  lien  for  his  fees,  the  transaction 
does  not  protect  both  the  claimant  and  the  attorney.  It 
protects  the  attorney  to  the  extent  of  a  practical  assurance 
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of  his  fee,  but  it  affords  no  protection  whatever  to  the  client 
who  is  unable  to  obtain  the  amount  of  his  claim  without  first 
paying  the  fees  which  may  be  in  good  faith  disputed.  There 
can  be  no  more  signal  illustitition  of  the  importance  to  the 
Government  of  following  exactly  the  provisions  of  the  stat- 
ute than  is  furnished  by  the  facts  of  the  case  submitted  by 
you.  Among  its  other  purposes,  the  statute  was  designed 
to  relieve  the  Government  from  conflicting  claims  arising 
out  of  the  employment  of  an  agent  or  attorney.  As  a  result 
of  a  departure  from  its  strict  provisions,  a  situation  has  been 
created,  where  the  governor  of  one  of  the  States  demands  the 
payment  of  a  warrant  for  the  payment  of  the  sum  appropri- 
ated by  Congress  for  the  State,  while  Mr.  Cotton,  with  a 
warrant  for  the  payment  in  his  hands,  claims  that  the  Trea^*- 
ury  Department  shall  not  comply  with  the  demand  of  the 
governor. 

Mr.  Cotton  claims  that  his  fees,  amounting  to  $161,000, 
have  been  fairly  earned  and  ought  to  be  paid  by  the  State. 
The  State,  upon  grounds  not  submitted  to  me,  appears  to  deny 
the  right  of  Mr.  Cotton.  As  a  result  of  these  conditions, 
many  questions  arise  which  are  propounded  to  me  by  your 
letters,  to  wit:  Whether  the  contract  between  the  Common- 
wealth of  Massachusetts  and  Mr.  Cotton  is  valid;  whether 
a  duplicate  warrant  may  be  issued  to  the  Commonwealth  of 
Massachusetts  without  an  order  of  the  court  canceling  the 
warrant  now  in  the  hands  of  Mr.  Cotton;  and  whether  the 
Treasury  Department  can  issue  a  duplicate  warrant,  in  its 
discretion,  and  thus  voluntarily  divest  Mr.  Cotton  of  his 
lien  without  becoming  responsible  to  him  for  the  amount 
of  his  fee.  These  questions  not  only  relate  to  the  adminis- 
tration of  the  Treasury  Department,  but  affect  as  well  the 
private  rights  of  the  contending  parties,  not  submitted  to 
me  by  them,  on  which  J  have  and  can  have  no  full  informa- 
tion or  jurisdiction  to  determine  authoritatively  as  regards 
the  parties.  Under  ordinary  circumstances  these  consider- 
tions  would  cause  this  Department  to  hesitate  to  render  an 
opinion  upon  the  questions  submitted  by  you,  other  than 
that  of  the  legality  of  the  practice  of  issuing  warrants  where 
the  conditions  prescribed  by  section  3477  have  not  been  com- 
plie^d  with.  But  the  conditions  have  become  intolerable  to 
the  parties  and  embarrassing  to  the  Treasury  Department. 

Mr,  Cotton  has  the  warrant,  payable  to  the  order  of  the 
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governor,  in  his  hands  and  declines  to  deliver  it  to  the  payee 
unless  his  fees  are  concurrently  assured  to  him.  The  State 
declines  to  do  this  and  demands  that,  without  reference  to 
the  warrant  already  issued  to  Mr.  Cotton,  the  amount  of  the 
appropriation  should  be  paid  to  the  governor.  In  the 
meantime,  the  money  lies  idle  in  the  Treasury  Department 
and  no  prospects  of  a  settlement  of  the  controversy  between 
the  parties  is  in  sight.  For  these  reasons,  although  the 
answers  given  touch  upon  the  rights  of  private  persons  over 
which  this  Department  has  no  jurisdiction,  it  would  seem  to 
be  proper  for  me,  so  far  as  1  can,  to  answer  the  other 
questions  propounded,  as  questions  of  law  arising  in  the 
administration  of  your  Department. 

1.  There  are  no  facts  submitted  to  me  from  which  1  can 
form  or  express  any  opinion  as  to  the  validity  of  the 
contract  between  the  Commonwealth  of  Massacliusetts  and 
Mr.  Cotton. 

2.  The  written  instrument  purporting  to  be  a  contract 
between  the  Commonwealth  of  Massachusetts  and  Mr.  Cot- 
ton is  the  only  authority  appearing  under  which  Mr.  Cotton 
may  receive  payment  of  the  claim  or  a  delivery  of  a  war- 
rant for  payment.  You  may,  for  the  protection  of  the  Gov- 
ernment, hold  this  authority  ''absolutely  null  and  void," 
recall  your  action  in  issuing  the  warrant  delivered  to  Mr. 
Cotton,  and  take  measures,  by  new  warrants  or  otherwise, 
to  see  that  the  appropriation  made  b}^  Congress  for  the  Com- 
monwealth of  Massachusetts  is  paid  to  it. 

3.  In  taking  such  action,  in  my  opinion,  the  Government 
does  not  become  liable  to  the  attorney  for  the  amount  of  his 
fee. 

I  beg  to  suggest  the  desirability  of  notifying  Mr.  Cotton 
a  reasonable  time  in  advance  of  action.  If  he  shall  be 
advised  that  any  proceedings  can  be  initiated  by  him  for  the 
purpose  of  contesting  his  rights  in  the  premises,  ample 
opportunity  will  be  afforded  him.  On  the  other  hand,  if  he 
shall  prefer  to  bring  an  action,  for  the  recover}^  of  his  fees, 
against  the  Commonwealth  of  Massachusetts,  it  is  a  satisfac- 
tion to  know  that  the  State  is  responsible  financiall}-  and  has 
established  a  tribunal  in  which  those  having  claims  against 
it  may  recover  them. 

I  do  not  wish  to  be  understood  as  expressing  the  opinion 
that  Mr.  Cotton  is  not  entitled  to  recover  his  fee  against 
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the  Commonwealth  of  Massachusetts  to  the  extent  agreed 
upon  by  any  contract  which  that  State  has  lawfully  entered 
into  with  him. 

Respectfully, 

W.  H.  MOODY. 
The  Secretary  of  the  Treasury. 


LOTTERY— GUESSING  CONTESTS. 

The  scheme  of  the  World's  Fair  Contest  Company,  under  which  a  large 
number  of  cash  prizes  are  offereii  to  the  persons  submitting  the  nearest 
estimates  of  the  total  number  of  paid  admissions  to  the  World's  Fair  at 
St.  Louis,  Mo.,  from  its  opening  to  its  close,  a  charge  being  made  for  the 
privilege  of  submitting  each  estimate;  and  the  scheme  of  the  National 
Contest  Company,  which  proposes  to  distribute  a  large  number  of  cash 
prizes  to  the  persons  who  can  estimate  nearest  to  the  popular  vote  cast 
for  tlie  winning  candidate  for  the  Presidency  of  the  United  States  in 
1904,  a  charge  being  made  for  each  guess,  are  in  effect  lotteries  under 
the  guise  of  ''guessing  contests,"  and  the  Postmast^r-Greneral  is 
authorized,  under  sections  3929  and  4041,  Revised  Statutes,  to  deny  the 
use  of  the  mails  in  furtherance  of  those  schemes. 

To  bring  such  schemes  within  the  inhibition  of  the  statutes,  it  is  not 
necessary  that  the  distribution  of  the  prizes  should  be  dependent 
wholly  upon  chance,  but  it  is  suflicient  if  the  scheme  is  not  a  **  legiti- 
mate business  enterprise"  and  the  distribution  is  dependent  largely 
upon  chance. 

Opinion  of  October  31,  1890  (19  Opin.,  679);  of  September  4,  1900  23 
Opin.,  207),  and  of  August  19,  1901  (23  Opin.,  492),  disregarded. 

Department  of  Justice, 

November  28,  190k,, 

Sir:  I  have  the  honor  to  acknowlege  the  receipt  on  the 
17th  instant  of  your  letter,  dated  November  2,  relative  to 
so-called  '^ guessing  contests,"  and  asking  an  expression  of 
my  opinion  as  to  whether  you  have  authority  to  exclude 
from  the  mails  advertisements  and  literature  relating  to  the 
World's  Fair  Contest  Company,  of  St.  Louis,  Mo.,  and  the 
National  Contest  Company,  which  you  refer  to  as  typical 
examples  of  ''guessing  contests." 

The  scheme  of  the  World's  Fair  Contest  Company,  as 
stated  by  you,  is  as  follows: 

"It  offers  $85,500,  divided  into  1,180  prizes,  to  the  per- 
sons submitting  the  nearest  estimates  of  the  total  number 
of  paid  admissions  to  the  World's  Fair  at  St.  Louis,  Mo., 
from  its  opening  to  its  close.     For  the  privilege  of  submit- 


Digitized  by  LjOOQ IC 


The  Postmaster'  General.  287 

ting  an  estimate  in  this  enterprise  25  cents  is  charged,  or  for 
^1  five  estimates  may  be  submitted.  This  scheme  has  been 
syndicated;  that  is  to  say,  a  very  large  number  of  maga- 
zines and  other  publications  are  advertising  it,  and  giving  to 
their  subscribers  the  privilege  of  submitting  guesses." 

The  National  Contest  Company,  according  to  the  adver- 
tisement accompanying  your  letter,  proposes  to  di&tribute 
3,415  cash  prizes,  aggregating  $100,000,  to  ''3,415  men, 
women,  or  children  who  can  estimate  nearest  to  the  popular 
vote  castfor  the  winning  candidate  for  the  Presidency  of  the 
United  States  for  1904,"  the  largest  prize  amounting  to 
$25,000,  and  the  smallest  to  $5.  A  charge  of  25  cents  is 
made  for  the  privilege  of  one  guess,  or  $1  for  five  guesses. 

I  assume  for  the  purposes  of  this  opinion  that  the  mails 
are  still  being  used  to  bring  these  contests  to  a  close. 

The  question  is  whether  these  schemes  are  within  the 
language  of  sections  3929  and  4041  of  the  Revised  Statutes, 
which  in  effect:  authorize  you  to  den}^  the  use  of  the  mails 
to  any  ''lottery,  gift  enterprise,  or  scheme  for  the  distribu- 
tion of  money,  or  of  any  real  or  personal  property,  by  lot, 
chance,  or  drawing  of  any  kind." 

Similar  schemes  for  tlie  distribution  of  prizes  have  been 
considered  by  my  predecessors,  and  the  conclusion  reached 
that  inasmuch  as  "calculation,  foresight,  knowledge,  in- 
quiry, and  information"  enabled  the  participants  to  approxi- 
mate the  correct  result,  the  use  of  the  mails  in  promoting 
such  enterprises  was  not  a  violation  of  the  law  in  question. 
(19  Opin.,  679;  23  Opin.,  207,  492.) 

The  conclusion  reached  in  these  opinions  rested  upon  the 
theory  that  since  the  distribution  of  prizes  under  the  schemes 
considered  was  not  dependent  wholly  upon  chance,  such 
schemes  were  not  within  the  law.  Since  these  opinions 
were  written,  sections  3929  and  4041  have  been  construed 
by  the  Supreme  Court  of  the  United  Staters  in  Puhlic  Clear- 
ing  Houfte  v.  Coyne  (194  U.  S.,  497);  and  since  the  decision 
in  the  Coyne  case  the  court  of  appi^als  of  New  York  in  a 
unanimoas  decision  (August  5,  1904)  in  the  case  of  I\(qjJe 
V.  Lavin^  has  ruled  that  a  guessing  contest,  identical  in 
principle  to  those  under  consideration,  is  within  the  New 
York  statute,  which,  as  the  court  remarked,  is  ver}-  similar 
to  the  Federal  statute. 
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In  the  Coyne  case  the  court  said: 

"  We  do  not  consider  it  necessary  to  enter  into  the  details 

of  the  plan,  which  is  a  somewhat  complicated  one,  and  the 

success  of  which  obviously  depended  upon  constantly  and 

rapidly  increasing  the  number  of  subscribers  or  cooperators. 

The  only  money  paid  in  was  a  small  enrollment  fee  of  $3 

and  a  monthly  payment  of  $1  for  five  years.    The  return  to 

the  subscribing  member,  which  is  called  a  realization,  is  not 

only  uncertain  in  its  amount,  but  depends  largely  upon  the 

number  of  new  members  each  subscriber  is  able  to  secure, 

as  well  as  the  number  of  members  which  his  cooperators  are 

able  to  secure.    The  return  to  members  who  have  been  able 

to  secure  a  large  number  of  other  members,  and  to  pay  their 

own  monthly  dues,  may  be  very  large  in  comparison  with 

the  amount  paid  in,  but  the  amount  of  such  return  depends 

so  largely,  and  indeed  almost  wholly,  upon  conditions  which 

the  member  is  unable  to  control,  that  we  think  it  fulfills  all 

the  conditions  of  a  distribution  of  monej'  by  chance. 
«  «  *  «  * 

"The  scheme  lacks  the  elements  of  a  legitimate  business 
enterprise,  and  we  think  there  was  no  error  in  holding  it  to 
be  a  lottery  within  the  meaning  of  the  statute  "  (pp.  513, 515). 

It  will  be  observed  that  the  court  in  this  case  proceeded 
upon  the  broad  ground  that  it  was  not  necessary,  to  bring 
a  scheme  within  the  inhibitions  of  the  statute,  that  the  dis- 
tribution of  prizes  shquld  be  dependent  wholly  upon  chance, 
but  that  if  the  scheme  w^as  not  a  "legitimate  business  en- 
terprise" and  the  distribution  was  dependent  largely  upon 
chance,  the  statute  was  violated. 

The  ruling  in  the  New  York  case  as  stated  in  the  syllabus 
is  as  follows:  "Under  Penal  Code,  sections  323,  327,  defin- 
ing a  lottery  as  a  scheme  for  the  distribution  of  property 
by  chance  among  persons  who  have  paid  a  valuable  consid- 
eration for  the  chance,  and  making  advertising  a  lottery  a 
misdemeanor,  a  scheme  for  the  distribution  of  money  and 
cigars  among  purchasers  of  certain  brands  of  cigars,  who 
will  estimate  most  closely  the  number  of  cigars  of  all  brands 
on  which  taxes  would  be  collected  by  the  Government  dur- 
ing a  named  month  is  a  lottery,  though  the  distribution 
does  not  depend  exclusively  on  chance,  and  the  advertising 
of  the  same  is  a  misdemeanor." 
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The  court  said: 

"  *  Pure  chance'  is  defined  by  Black  in  his  Law  Dictionary 
to  be  'the  entire  absence  of  all  means  of  calculating  results,' 
and  if,  to  constitute  a  lottery,  it  is  necessary  that  the  distri- 
bution should  be  purely  by  chance,  without  any  other  ele- 
ment affecting  the  result,  as  has  been  held  in  a  number  of 
jurisdictions  *  *  *  then  it  may  be  conceded  that  the 
scheme  before  us  is  not  a  lottery.  Our  statute,  however, 
does  not  provide  that  the  distribution  must  be  by  pure 
chance,  or  by  chance  exclusively,  but  by  chance. 

*  *  »  «  * 

*'  If  we  examine  the  plan  of  distribution  advertised,  the 
number  and  character  of  the  persons  who  were  invited  to 
compete  for  the  distribution,  as  well  as  the  event  by  which 
the  distribution  was  to  be  determined,  we  think  it  perfectly 
clear  that  the  dominating  and  controlling  factor  in  the 
award  of  the  prizes  is  chatice.  *  *  *  The  scheme  con- 
templates over  35,000  competitors.  From  the  table  given 
in  the  advertisement  it  appears  that  the  quantity  of  cigars 
stamped  varies  from  month  to  month  in  the  same  year  as 
greatly  as  40,000,000,  and  between  a  month  of  one  year  and 
the  corresponding  month  of  the  next  year  as  greatly  as 
90,000,000,  and  that  the  number  stamped  in  the  month 
inmiediately  previous  to  that  for  which  an  estimate  is  called 
was  562,000,000.  It  would  seem  perfectly  clear  that  if 
several  experts  should  agree  in  estimating  the  output  within 
5,000,000,  or  1  per  cent  of  the  number  actually  stamped, 
it  would  show  a  remarkable  accuracy  in  their  methods  of 
calculation.  Yet  with  35,000  competitors  the  probabilities 
are  overwhelming  that  the  first  prize  will  be  won  by  a  very 
much  closer  approximation.  If  the  difference  between  the 
estimate  which  won  the  first  prize  and  that  which  secured 
the  second  prize  should  be  only  10,000,  or  even  cmly  100,000, 
would  anyone  deny  that  the  result  occurred  through  '  pure 
chance'  as  defined,  and  that  it  did  not  proceed  from  the  pos- 
session of  superior  information  or  the  exercise  of  greater 
judgment  or  skill?  *  *  *  We  think  the  distribution  in 
this  case  is  controlled  by  chance  within  the  meaning  of  the 
statute,  and  that,  therefore,  it  is  illegal.  The  scheme  cer- 
tainly falls  far  within  the  requisites  of  a  lottery  as  defined 
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by  the  Supreme  Court  of  the  United  States  in  the  Pitblic 
Clearing  House  case  under  a  statute  very  similar  to  our 
own." 

In  the  World's  Fair  contest  1,180  prizes,  aggregating 
$85,500,  are  to  be  distributed  to  the  contestants  submitting 
the  nearest  estimates  to  the  total  number  of  paid  admissions 
to  the  fair.  Since  25  cents  is  charged  for  each  guess,  at 
least  342,000  guesses  must  be  submitted  before  the  company 
can  recoup  itself  for  the  ?^85,500  distributed  in  prizes. 
Owing  to  the  wide  publicity  given  the  scheme  the  actual 
number  of  participants  will  probably  reach  a  million. 

Conceding  that  the  estimates  in  such  a  contest  will  be  to 
some  extent  affected  by  intelligent  calculation,  the  conclusion 
Ls,  nevertheless,  irresistible  that  it  is  largely  a  matter  of 
chance  which  competitor  will  submit  the  nearest  correct 
estimate.  The  estimates  can  not  be  predicated  upon  natural 
and  fixed  laws,  since  the  total  number  of  admissions  may  be 
affected  by  many  conditions  over  which  the  participants  in 
this  scheme  have  no  control  and  can  not  possibly  foresee. 

Should  several  foreign  powers  become  involved  in  war, 
their  withdrawal  from  participation  in  the  fair  would  mate- 
rially affect  the  attendance.  A  great  conflagration  in  St. 
Louis  similar  to  that  in  Baltimore  during  the  progress  of 
the  fair  miglit  destroy  the  exposition  buildings,  which,  of 
course,  would  bring  the  exposition  to  an  abrupt  close.  The 
number  of  paid  admissions  to  the  Pan-American  Exposition 
at  Buffalo  was  the  subject  of  a ''guessing  contest."  The 
assassination  of  President  Mc  Kin  ley  while  he  was  in  attend- 
ance at  the  exposition,  which  shocked  humanity,  plunged 
the  nation  into  grief,  and  l)rought  the  exposition  to  a  stand- 
still, is  fresh  in  our  minds.  The  effect  of  this  calamity  upon 
the  exposition  attendance  was  so  great  that  Congress  was 
asked  by  the  management  for  an  appropriation  to  meet  the 
claims  against  the  Exposition  Company,  and  $500,000  was 
appropriated  for  that  purpose.  Other  illustrations  might 
be  given  of  conditions  which  would  seriously  affect  the 
attendance  at  St.  Louis. 

And  even  assuming  that  normal  conditions  will  prevail 
during  the  entire  period  of  the  Fair,  it  must  of  necessity  be 
largely  a  matter  of  speculation  how  many  will  attend.  It 
must  be  very  largel}^  a  matter  of  chance  whether  a  contest- 
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ant  estimates  within  1  or  within  50,000  of  the  number  of  paid 
admissions,  and  as  stated  by  the  court  in  the  New  York  case, 
'Mf  the  difference  between  the  estimate  which  won  the  first 
prize  and  that  which  secured  the  second  prize  should  be  only 
10,000  or  even. 100,000,  would  anyone  deny  that  the  result 
occurred  through  'pure  chance,'  as  defined,  and  that  it  did 
not  proceed  from  the  possession  of  superior  information  or 
the  exercise  of  greater  judgment  or  skill  ? " 

The  reasoning  relative  to  the  World's  Fair  contest  is 
equally  applicable  to  the  plan  of  the  National  Contest  Com- 
pany. 

Thousands  of  dollars  changed  hands  as  a  result  of  wagers 
concerning  the  vote  which  would  be  cast  for  the  candidates 
of  the  two  great  political  parties.  Those  best  qualified  to 
predict  the  result  and  to  estimate  the  number  of  votes 
either  candidate  would  receive,  in  man}'  instances  did  not 
approximate  the  result  in  a  given  State  within  100,000.  It 
is  probably  safe  to  assert  that  there  were  few  estimates 
submitted,  that  were  the  result  of  careful  forethought  and 
based  upon  knowledge  of  conditions,  that  approximated 
the  total  vote  of  the  winning  candidate  within  100,000.  It 
is  clear,  therefore,  that  it  was  largely  a  matter  of  chance 
whether  one  estimate  would  more  nearly  approximate  the 
result  than  another.  Neither  of  these  contests  is  a  ''legiti- 
mate business  enterprise."  In  each  thousands  invest  small 
sums  in  the  hope  and  expectation  that  luck  will  enable 
them  to  win  large  returns.  A  comparatively  small  per- 
centage of  the  participants  will  realize  their  expectations, 
and  thousands  will  get  nothing.  The}'  are  in  effect  lotteries 
under  the  guise  of  •^  guessing  contests." 

In  view  of  the  construction  given  the  law  by  the  Supreme 
Court  of  the  United  States  in  the  Coyne  case,  and  the  deci- 
sion of  the  court  of  last  resort  of  New  York  in  the  Lavin 
case,  I  am  constrained  to  disregard  the  rulings  of  this  De- 
partment previously  referred  to,  and  to  advise  that  you  are 
authorized  to  deny  the  use  of  the  mails  in  furtherance  of 
the  two  schemes  mentioned  in  your  letter. 

Respectfullv, 

W.  H.  MOODY. 
The  Postmaster-General. 
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GUAM  AND  TUTUILA— MILITARY  GOVERNORS— COMMIS- 
SIONS. 

The  Secretary  of  the  Navy  may  issue  commissions  to  the  naval  officers 
serving  as  military  governors  of  the  islands  of  Guam  and  Tutuila. 

Department  of  Justice, 

Decemher  17,  190i. 

Sir:  I  have  your  letter  of  the  10th  instant,  stating  that 
"for  administrative  reasons  the  issuance  of  commissions 
to  the  military  governors  of  Guam  and  Tutuila  appears 
desirable,  if  in  view  of  the  history  and  status  of  these  islands 
such  action  may  properly  be  taken,"  and  requesting  my 
opinion  as  to  whether  commissions  may  issue  to  the  naval 
officers  serving  as  governors  of  those  islands. 

The  form  of  commission  you  inclose,  and  which  it  is  pro- 
posed to  issue,  reads  as  follows: 

"*     *    *    That  reposing  special  trust  and  confidence  in 

the  fidelity  and  abilities  of I  do  appoint  him  governor 

of and  do  authorize  and  empower  him  to  execute  and 

fulfill  the  duties  of  that  office  according  to  law  and  to  have 
and  to  hold  the  said  office,  with  all  the  powers  and  privileges 

thereunto  of  right  appertaining,  unto  him,  the  said , 

during  the  pleasure  of  the  President  of  the  United  States 
for  the  time  being.     *    *    * 


"By  the  President: 

ki . 

'^ Secretary  of  State?^ 

The  political  status  of  these  islands  is  anomalous.  Neither 
the  Constitution  nor  the  laws  of  the  United  States  have 
been  extended  to  them,  and  the  only  administrative  authority 
existing  in  them  is  that  derived  mediately  or  immediately 
from  the  President  as  Commander  in  Chief  of  the  Army  and 
Navy  of  the  United  States. 

On  December  23,  1898,  the  President  placed  the  island  of 
Guam  under  the  control  of  the  Department  of  the  Navy, 
with  direction  that  the  Secretary  "will  take  such  steps  as 
may  be  necessary  to  establish  the  authority  of  the  United 
States  and  to  give  it  the  necessary  protection  and  govern- 
ment;" and  in  pursuance  of  the  authority'  thus  conferred, 
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the  then  Secretarj'  appointed  a  naval  officer  as  '*  naval  gov- 
ernor of  the  island  of  Guam,  this  duty  being  in  addition  to 
your  (his)  duty  as  commander  of  a  division  of  the  Asiatic 
fleet." 

And  on  February  19,  1900,  the  President  likewise  turned 
over  to  your  Department  the  control  of  the  Island  of 
Tutuila  and  the  other  islands  of  the  Samoan  Group  belong- 
ing to  the  United  States,  for  the  purposes  of  a  naval  station. 
A  naval  officer  was  detailed  by  the  Secretary  to  assume 
command  of  such  station,  the  order  concluding  as  follows: 

"Your  position  as  commandant  will  invest  you  with 
authority  over  the  islands  in  the  group  within  the  limits  of 
the  station." 

In  the  one  case,  therefore,  a  naval  governor  was  appointed^ 
and  in  the  other  the  commandant  was  invested  with  guber- 
natorial functions  over  the  islands  in  the  group  embraced 
within  the  limits  of  the  station. 

I  think  there  can  be  no  question  as  to  the  regularity  of 
the  appointment.  (See  9  Opin.,  463.)  Can  the  President, 
then,  commission  as  governors  those  officers  whom^  he, 
through  his  Secretary  of  the  Navy,  has  already  appointed 
as  such? 

While  it  was  said  in  Marhury  v.  Madisoix  (1  Cranch,  137) 
that  *'  the  acts  of  appointing  to  office,  and  the  commission- 
ing the  person  appointed,  can  scarcely  be  considered  as  one 
and  the  same,"  it  is  obvious,  in  the  present  case,  that  the 
power  of  commissioning  is  one  necessarily  incidental  to  the 
right  of  appointment.  A  commission  in  either  of  thete 
cases  is  no  more  than  evidence,  in  another  form,  of  the 
original  appointment  {Marhury  v.  Madison^  mipra)^  and  if, 
as  indicated,  the  officers  have  in  fact  been  appointed  as,  and 
are  exercising  the  functions  of  governoi-s,  I  can  see  no  legal 
objection  to  issuing  them  commissions  as  such.  (See  24 
Opin.,  697). 

Your  question  is,  therefore,  answered  in  the  affirmative. 
Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  the  Navy. 
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OFFICERS  OF  THE  NAVY— TITLES  OF   RETIRED  STAFF 
BUREAU  CHIEFS. 

The  evident  meaning  of  the  opinion  of  March  4,  1904  (25  Opin.,  122)  is 
that  the  legal  title  of  the  head  of  a  staff  bureau  is  carried  on  into  his 
retirement  when  that  step  occurs  or  the  right  to  be  retired  accrues, 
while  he  is  at  the  head  of  the  staff  bureau. 

When  the  retirement  of  an  officer  occurs  during  service  as  the  hear!  of 
one  of  the  staff  bureaus,  the  retired  officer  is  entitled  under  the  law  to 
be  borne  upon  the  Navy  Register  as  a  retired  oflBcer  under  that  title 
permanently. 

A  pay  director  of  the  Navy  who  by  appointment  has  become  a  Paymaster- 
General,  and  who  while  holding  that  office  reaches  the  retiring  age, 
has  the  right  to  bear  the  title  of  Paymaster-General  not  only  after  he 
has  reached  the  retiring  age  but  is  still  performing  the  duties  of  that 
office,  and  not  only  after  he  is  actually  retired  and  detached  from  the 
office  and  before  his  term  of  appointment  as  Paymaster-General  has 
expired,  but  also  after  the  latter  date,  and  permanently,  upon  the 
retired  list. 

Department  op  Justice, 

Deceinher  W,  IdOI^,. 

Sir:  In  your  letter  of  November  21,  to  which  your  refer- 
ence of  December  3  relates,  you  refer  to  an  opinion  of 
March  4  last,  approved  by  ui}'  predecessor,  relative  to  the 
titles  of  officers  of  the  Navy.  You  bring  to  my  attention 
that  portion  of  the  opinion  which  holds  that  the  titles  of 
staff  bureau  chiefs  are  positively  fixed  by  law  and  are  unaf- 
fected by  later  legislation,  and  that  under  the  laws  applicable, 
construed  in  connection  with  the  retirement  statutes  and 
the  usage  in  the  Navy,  the  titles  of  staff  bureau  chiefs  carry 
over  from  the  active  to  the  retired  list. 

Since  this  opinion  was  rendered,  the  question  has  arisen 
whether  the  title  of  Paymaster-General  is  to  be  retained  per- 
manentl}^  in  retirement,  or  should  only  l)e  borne  during  the 
remainder  of  the  term  of  four  years  for  which  that  officer 
is  appointed.  The  present  instance  relates  to  an  officer  who, 
during  such  term  as  Paymaster-General,  reached  the  retir- 
ing age  and  was  retired.  The  particular  incumbent  of  the 
office,  A.  S.  Kenny,  was  appointed  Paymaster-General 
December  13,  1899,  was  retired  January  15,  1903,  was 
detached  from  service  as  Chief  of  Bureau  July  1,  1903,  and 
his  term  of  appointment  expired  December  13,  1903. 

I  may  say  at  the  outset  that  the  laws  to  which  the  opinion 
of  March  4  specially   referred  are  section  1471,  Revised 
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Statutes,  and  the  Navy  Personnel  act  of  1899,  and  that  the 
evident  meaning  of  that  opinion  is  that  the  legal  title  of  the 
head  of  a  staff  bureau  is  carried  on  into  his  retirement  when 
that  step  oceura  or  the  right  to  be  retired  accrues  while  he 
is  at  the  head  of  the  staff  bureau. 

1  proceed  now  to  state  the  reasons  why  the  opinion  in 
question  means  what  I  have  just  stated  and  manifestly 
should  bear  that  construction. 

The  retirement  statutes  (sees.  144^-1465, 1481,  1482,  R.  S.) 
and  the  Navy  Pei'sonncl  act  (30  8tat.,  1004)  indicate  in  gen- 
eral the  principle  that  creditable  retirement  carries  an 
advance  in  rank  and  pay  (allowing  for  the  difference  between 
the  active  and  inactive  status),  and  that  officers  bear  with 
them  into  retirement  the  honors  and  distinctions  obtained 
in  service.  It  seems  certain  that  military  usage  universally 
recognizes  that  the  highest  legal  rank  which  an  officer  attains 
marks  the  tide  accorded  to  him  in  practice  for  all  purposes 
of  courtesy  and  etiquette. 

The  confusion  or  ambiguity  on  this  subject  relative  to  staff 
rank  and  title  is  referable,  I  think,  to  the  fact  that  while 
lineal  grade,  rank,  and  title  are  definitely  fixed,  the  staff 
positions,  bearing  designations  which  indicate  appropriately 
the  nature  of  those  branches  of  the  service,  are  yet  fixed  in 
respect  to  rank  or  gi-ade  by  relation  to  the  line,  and  so  in 
these  particulars,  and  consequently  in  regard  to  titles,  doubt 
and  uncertainty  have  resulted.  Nevertheless  the  post  of 
Paymaster-General  is  an  office  known  immemorially  in  the 
military  service,  with  as  definite,  if  not  as  teclinical,  status  as 
regards  rank,  grade,  and  title  as  any  office  of  the  line. 
"Pa3'master-General  of  the  Forces"  is  a  historical  phrase 
applying  either  to  land  or  sea  forces,  not  restricted  to  a  par- 
ticular force  in  the  field  or  at  sea,  and  not  to  be  narrowed 
to  the  conception  of  a  mere  detail  for  administration  so  as 
to  strip  the  name  of  a  certain  independent  rank  and  dignity 
as  a  definite  office. 

Section  1457,  Revised  Statutes,  which  occurs  in  a  chapter 
of  the  law  relating  to  retired  officers  of  the  Nav\"  in  gen- 
eral, although,  perhaps,  especially  contemplating  the  line, 
provides  that  officers  retired  from  active  service  shall  be 
placed  on  the  retired  list  of  officers  of  the  grades  to  which 
they  belonged,  respectively,  at  the  time  of  their  retirement, 
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and  continue  to  be  borne  on  the  Navy  Register.  Grade 
here  appears  to  mean  rank  in  the  line  or  by  relation  to  the 
line — using  rank  and  grade  interchangeably,  as  those  words 
sometimes  are  used,  and  not  as  indicating  an  officer's  number 
in  a  particular  grade. 

Section  1471  speaks  of  the  headship  of  a  bureau  as  a 
"  position,"  section  1472  as  an  office^  section  1473  again  as  a 
position,  and  the  Navy  Regulations,  incorporating  the 
statutes  and  adding  to  them  administrative  details,  use  both 
terms.  And  the  opinion  of  Attorney-General  Griggs,  pbst^ 
speaks  of  a  staff  office  as  a  position  or  place. 

1  think,  however,  that  grade  may  include  such  staff  offices, 
and  may  mean  in  an  untechnical  sense  and  by  a  certain 
equity  the  highest  post  to  the  rank  and  title  of  which  an 
officer  has  attained  upon  his  retirement,  and  that  section 
1457  fairly  includes  the  office  or  position  of  paymaster- 
general.  By  sections  1481  and  1482  the  retirement  of  staff 
officers  is  particularly  provided  for.  Under  the  scheme  at 
that  time  of  relative  rank  (sees.  1474-1480,  inclusive) — now 
absolute  rank  (sec.  7,  Navy  Personnel  act) — and  the  survival 
then  of  the  office  of  commodore,  long  service  and  faithful 
service  in  the  staff  corps  gave  the  right  of  retirement  with 
that  relative  rank.  The  Navy  Personnel  act  has  now  sub- 
stituted (section  7)  the  rank  of  rear-admiral  in  such  case 
(22  Opin.,  433). 

The  main  point  decided  in  the  opinion  of  March  4  is  that, 
notwithstanding  the  proviso  to  section  7  of  the  Personnel 
act,  when  the  office  of  chief  of  bureau  is  filled  by  an  officer 
below  the  rank  of  rear-admiral,  said  officer  shall,  while 
holding  said  office,  have  the  rank  of  rear-admiral,  but  that 
nevertheless  the  head  of  an  existing  staff  bureau  is  not 
thereby  authorized  to  bear  the  Htleoi  rear-admiral,  because 
of  the  plain  distinctions  in  the  law  between  rank,  gmde, 
and  title,  wliich  are  different  aspects  or  attributes  of  office, 
and  because  another  paragraph  of  section  7  of  the  Personnel 
act  provided  that  that  act  should  not  be  construed  as  chang- 
ing the  titles  of  officers  in  the  staff  corps  of  the  Navy. 

Section  1471,  Revised  Statutes,  provides  that  the  chief  of 
the  Bureau  of  Provisions  and  Clothing  (now  Supplies  and 
Accounts),  among  others,  shall  have  the  relative  rank  of 
commodore  w^hile  holding  said  position  (which  rank  is  now 
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abolished  in  the  active  list,  sec.  7  of  the  Navy  Personnel 
act  ut.  sup.\  and  shall  have  the  title  of  Paymaster-General. 

Bureau  service  is  ordinarily  temporary  and  is  matter  of 
definite  term  under  the  law  or  of  special  detail.  The  chief 
of  a  bureau  is  appointed  for  a  term  of  four  years  (sec.  421, 
Rev.  Stat).  Of  course  it  is  not  to  be  doubted  that  the 
advanced  rank  and  pay  attached  to  service  as  a  staff  bureau 
chief  ceases  when  the  term  of  service  is  over  and  other 
active  service  resumed.  The  former  relative  rank  pro 
tentpore^  the  present  actual  rank,  are  only  ^'  while  holding 
said  position,"  and  no  doubt  a  corollary  to  be  drawn  from 
this  is  that  the  title  falls  also  if  and  when  an  officer  returns 
from  active  service  in  the  bureau  to  active  service  in  his 
corps.  But  I  have  no  doubt  whatever,  in  view  of  the 
authorities  which  1  have  cited,  and  the  various  considerations 
affecting  the  subject  which  I  have  indicated,  that  when 
retirement  occurs  during  service  as  the  head  of  one  of  the 
staff  bureaus,  the  titles  for  the  chiefs  of  which  are  provided 
for  in  section  1471,  the  retired  officer  is  entitled  under  the 
law  to  be  borne  upon  the  Navy  Register  as  a  retired  officer 
under  that  title  permanently. 

As  I  understand  the  matter,  the  situation  is  precisely  the 
same  in  the  line.  An  officer  serving  as  chief  of  a  bureau, 
who  is  a  rear-admiral  in  fact,  or  is  in  the  next  lower  grade, 
viz,  captain,  if  he  were  retired  during  his  incumbency  of 
the  bureau  headship,  would  be  retired  with  the  rank,  pay, 
and  title  of  rear-admiral.  On  the  other  hand,  if  being  a 
captain  temporarily  entitled  to  the  rank,  pay,  and  title  of 
rear-admiral,  because  he  is  serving  as  bureau  chief,  he 
leaves  that  service  and  returns  to  duty  outside  the  Depart- 
ment either  ashore  or  at  sea,  he  falls  back  in  the  matter  of 
rank,  pay,  and  title  alike  to  the  office  of  captain. 

I  say  title  in  speaking  of  this  hypothetical  case,  since  I 
understand  that  under  Navy  usage  the  temporary  title  of 
rear-admiral  follows  the  temporary  rank  and  pay  in  the 
case  of  a  line  officer  because,  unlike  the  staff  officer,  he  is  at 
all  times  in  the  military  and  command  branch  of  the  serv- 
ice, to  which  alone  the  ancient  title  of  admiral  appertains. 

It  has  been  suggested  that  this  view  presents  a  dilemma 
in  this,  that  if  a  bureau  chief  when  retiring  from  office  is 
authorized  to  bear  the  title  of  Paymaster-General,  why  then 
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are  not  all  chiefs  of  staff  bureaus  who  have  so  retired  simi- 
larly entitled,  even  if  their  service  was  not  creditable?  To 
this  there  are  two  answers — if,  indeed,  the  objection  requires 
serious  notice.  In  the  first  place,  there  is  a  difference 
between  retiring  from  the  oflace  and  retirement  in  the  sense 
of  the  law.  All  staff  bureau  chiefs  who  are  entitled  to 
retirement  under  the  statutes  when  serving  as  Paymaster- 
General,  Surgeon-General,  etc.,  have  the  right  to  bear  the 
appropriate  title  followed  by  the  word  "retired."  But  of 
course  this  is  not  so  when  the  service  as  bureau  chief  is 
followed,  not  by  retirement  but  by  return  to  other  active 
duty.  As  to  the  case  of  staff  bureau'  officers  w^hose  service 
has  not  been  creditable,  and  who  have  been  guilty  of  mis- 
conduct or  malfeasance  in  office,  the  law  and  practice  pro- 
vide for  that  case.  Such  an  officer  would  be  relieved  of  his 
duties,  or,  depending  upon  the  seriousness  of  the  offense, 
would  be  court-martialed.  And  section  1446,  Revised  Stat- 
utes, provides  that  no  officer  of  the  Navy  shall  be  placed  on 
the  retired  list  because  of  misconduct,  but  he  shall  be  brought 
to  trial  b}^  court-martial  for  such  misconduct.  In  the  pres- 
ent case,  of  course,  no  such  question  arises,  because  the 
record  of  service  is  highly  meritorious  and  honorable. 

I  have  no  hesitation,  therefore,  in  advising  you  that  in 
such  case  a  pay  director  who  has  become  Pa3'master-Gen- 
eral  has  the  right  to  bear  the  title  of  the  latter  rank  not 
only  after  he  has  reached  the  retiring  age  but  is  still  per- 
forming the  duties  of  Paymaster-General,  and  not  only  after 
he  is  actually  retired  and  detached  from  the  office  and  before 
his  four-years'  term  of  appointment  as  Paymaster  General 
has  expired,  but  also  after  the  latter  date,  and  permanently, 
upon  the  retired  list. 


Very  respectfully. 


HENRY  M.  HOYT, 

SoUcitor-  Geiunral, 


Approved: 

W.  H.  MOODY. 
The  Seckktary  of  the  Navy. 
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PAY  OF  RETIRED  ARMY  OFFICERS. 

Officers  of  the  Army,  retired  under  the  act  of  April  23,  1904  (33  StAt, 
264),  who  were  duly  nominated  for  promotion  by  the  President  for 
this  purpose  and  confirmed  by  the  Senate  on  December  16,  1904,  "to 
date  from  April  23,  1904,"  are  entitleil,  respectively,  to  the  pay  of 
the  higher  grade  to  which  they  have  been  promoted,  from  the  date 
of  the  act,  viz,  April  23,  1904. 

The  general  rule  is  that  laws  speak  from  the  date  of  their  enactment, 
and  where  something  remains  to  be  done,  not  inconsistent  with  a 
relation  back  when  it  is  done,  the  general  rule  may  be  applied. 

Department  of  Justice, 

Decemher  '22,  lOOi. 

Sir:  I  have  received  your  reference  and  adoption  of  the 
Paymaster-Gene ral's  question  of  December  17,  viz:  Whether 
officers  of  the  Army,  retired  under  the  act  of  April  23, 
1904  (33  Stat.,  259,  264),  who  were  duly  designated  and 
nominated  for  promotion  by  the  President  for  this  purpose 
and  were  confirmed  by  the  Senate  on  December  16,  ^'to 
date  from  April  23,  1904,"  are  entitled  to  the  pay  of  the 
higher  grades  to  which  they  have  been  respectively  nomi- 
nated and  confirmed  from  the  date  of  said  act,  or  from  the 
date  of  acceptance  of  appointment  after  designation  and 
notification,  or  from  the  date  of  confirmation,  or  from  the 
date  of  acceptance  of  the  appointment  after  confirmation. 

This  question  affects  immediately  the  pay  of  numerous 
officers,  and  is  therefore  important;  the  Comptroller  of  the 
Trea.sury  requests  or  concurs  in  the  reference  of  the  ques- 
tion to  me,  and  it  is  proper,  therefore,  that  I  should  respond. 
(22  Opin.,  581;  23  Opin.,  468;  25  Opin.,  270.) 

The  law  is  the  current  army  appropriation  act,  cited 
above.  It  provides  for  the  pay  of  officers  on  the  retired  list, 
and  for  officers  who  may  be  placed  thereon  during  the  cur- 
rent year,  and  then  proceeds: 

•^That  any  officer  of  the  Arm}'  below  the  grade  of  briga- 
dier-general who  served  with  credit  as  an  officer  or  as  an 
enlisted  man  in  the  Regular  or  Volunteer  forces  during  the 
Civil  war  prior  to  April  ninth,  eighteen  hundred  and  sixty- 
five,  otherwise  than  as  a  cadet,  and  whose  name  is  borne  on 
the  official  register  of  the  Army,  and  who  has  heretofore 
been,  or  may  hereafter  be,  retired  on  account  of  wounds  or 
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disability  incident  to  the  service,  or  on  account  of  age  or 
after  forty  years'  service,  may,  in  the  discretion  of  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate, 
be  placed  on  the  retired  list  of  the  Army  with  the  rank  and 
retired  pay  of  one  grade  above  that  actually  held  by  him  at 
the  time  of  retirement:  Provided^  That  this  act  shall  not' 
apply  to  any  officer  who  has  received  an  advance  of  grade 
since  the  date  of  his  retirement  or  who  has  been  restored  to 
the  Army  and  placed  on  the  retired  list  by  virtue  of  the 
provisions  of  a  special  act  of  Congress;     ♦    ♦    ♦  " 

While  the  statute  contains  nothing  within  itself  to  indi- 
cate a  retroactive  effect,  and  confers  no  specific  authority 
upon  the  President  and  Senate  to  give  it  such  effect,  never- 
theless it  speaks  a  present  intention  of  Congress  to  confer 
rank  and  emolument  for  meritorious  service  upon  those  then 
entitled  to  the  reward  because  of  such  prior  Civil  war  serv- 
ice, and  leaves  to  the  discretion  of  the  President  the  determi- 
nation and  designation  of  those  who  should  be  so  advanced 
for  retirement.  The  statute  does  not  indicate  any  postpone- 
ment of  the  reward  beyond  its  date.  The  general  rule  is 
that  laws  speak  from  the  date  of  their  enactment,  and  where, 
as  here,  something  remains  to  be  done,  not  inconsistent, 
however,  with  a  relation  back  when  it  is  done,  I  think  that 
rule  may  be  applied. 

In  a  case  coming  before  the  Comptroller  of  the  Treasury 
for  decision  (Digest  2nd  Comp.  Dec,  Vol.  3,  230),  in  which 
there  was  no  requirement  of  concurrence  by  the  Senate,  and 
therefore  only  the  indication  and  force  of  the  Executive 
intention  to  give  a  retrospectiv^e  right,  it  was  held  that  the 
title  to  the  advanced  rank  and  pay  related  back  to  the  date 
fixed  by  the  President,  and  the  retroactive  result  was  legal. 

Considering  the  nature  of  the  case  as  manifestly  bespeak- 
ing a  liberal  intent  on  the  part  of  Congress,  and  as  including 
only  those  who  were  clearly  entitled  to  the  benefits  of  this 
liberality  at  the  date  of  the  enactment  of  the  law,  depending 
on  the  exercise  of  the  President's  discretion,  I  find  nothing 
in  the  langfuage  of  the  act  or  in  an}^  principle  of  law  applic- 
able to  its  construction  which  necessarily  forbids  the  view 
that  the  discretion  reposed  in  the  President,  followed  by  the 
concurrence  of  the  Senate,  may  not  legitimately  confer  pro- 
motions for  this  retirement  purpose  as  of  the  date  of  the  act. 
The  nominations  were  made  by  the  President  to  date  from 
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April  23,  1904,  and  the  Senate  confirmed  with  the  rank  of 
the  office  in  various  cases  '*  from  April  23, 1004. "  Referring, 
then,  to  the  special  group  of  such  officers  who  have  already 
been  designated,  nominated,  and  confirmed  as  stated,  who 
have  either  already  accepted  their  appointments  before  con- 
firmation, or  have  accepted  the  same  since  that  action,  or 
presently  shall  do  so,  I  have  the  honor  to  advise  you  that 
they  are  entitled,  respectively,  to  the  pay  of  the  higher 
grade  to  which  they  have  been  promoted  from  the  date  of 
the  act,  viz,  April  23,  1904. 

That  the  amount  appropriated  may  not  exactly  cover  the 
sum  needed  for  the  current  year,  or  annually  thereafter,  for 
all  possible  cases  in  which  the  Executive  discretion  might  be 
favorably  exercised,  or  even  for  those  cases  in  which  so  far  it 
has  been  favorably  exercised,  is  not  conclusive  against  the 
construction  of  the  law  now  announced.  For  obvious  reasons 
resting  in  the  number  of  oflicers  concerned  and  the  successive 
dates  when  the  Executive  authority  might  be  exerted,  it  is 
not  to  be  supposed  that  Congress  would  undertake  to  work 
out  precisely  the  amount  required  to  meet  the  necessities  on 
any  theory  of  the  law,  either  the  one  now  adopted  which 
fixes  the  beginning  of  the  right  as  of  the  date  of  the  act,  or 
one  which  would  postpone  enjoyment  to  this  or  that  of  the 
later  dates  indicated  in  your  question. 
Very  respectfully, 

W.  H.  MOODY. 

The  Secretary  of  War. 


ATTORNEY-GENERAL—OPINIONS— DETAIL  OF  REGISTRY 
CLERK  TO  THE  WHITE  HOUSE. 

The  authority  conferred  upon  the  Comptroller  of  the  Treasury  by  sec- 
tion 8  of  the  act  of  July  31,  1894  (28  Stat.,  208),  to  decide  questions 
involving  payments  to  be  made  from  the  Treasury  is  complete;  but 
that  act  does  not  establish  a  rule  which  is  universal  and  without 
exception.  Congress  did  not,  by  that  enactment,  intend  to  shorten 
the  reach  of  sections  354  and  356,  Revised  Statute.s,  or  to  rei)eal  pro 
tardo  those  sections. 

Where  a  question  is  presented  to  the  Attorney-General  in  accordance 
with  law  for  decision,  and  he  is  of  opinion  that  the  nature  of  the 
question  is  general  and  important  in  other  respects  than  dinbursement, 
and  therefore  conceives  that  it  is  proper  for  him  to  deliver  his  opin- 
ion, it  is  final  and  authoritative  under  the  law,  and  should  be  so 
treated  by  the  accounting  officers  of  the  Treasury,  even  though  the 
question  involves  a  payment  to  be  made  from  the  Treasury. 
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When  the  Comptroller  of  the  Treasury  waives  his  right  to  determine  a 
matter  involving  disbursements  within  the  scope  of  his  authority 
under  the  law,  and  requests  or  suggests  a  ruling  by  the  Attorney-Gen- 
eral, the  Attorney-Generars  opinion  should  be  controlling  upon  the 
accounting  officers  of  the  Treasury,  and  should  be  followed  by  them 
unless  contrary  to  some  authoritative  judicial  decision. 

The  Postmaster-General  hi;d  no  authority  to  detail  a  registry  clerk  from 
the  Washington  post-office  on  detached  service  at  the  White  House; 
and  the  accounting  otficers  of  the  Treasury  having  refused  to  allow 
credits  to  the  i)ostnia8ter  for  salary  paid  such  clerk  for  the  period 
covered  by  the  detail,  that  officer  must  be  remitted  to  Congress  for  an 
appropriation  for  his  relief. 

Department  of  Justice, 

Decemher  £'J,  J904„ 

Sir:  Your  letter  of  December  15  informs  me  that,  at  the 
request  of  the  Secretary  to  the  President,  your  predecessor 
detailed  for  duty  at  the  White  House,  in  April  last,  a  clerk 
in  the  registry  division  of  the  Washington  post-office;  that 
this  detail  continued  until  October,  during  which  period  the 
clerk  was  paid  his  regular  salary  by  the  postmaster  under 
direction  of  the  Postmaster-General,  and  that  in  the  settle- 
ment of  the  Postmaster's  account  for  the  last  quarterly 
period  the  accounting  officers  of  the  Treasury  have  refused 
to  allow  credit  for  the  payments  to  the  clerk  for  the  period 
covered  by  the  detail. 

The  Comptroller  of  the  Treasury  has  advised  you  that  he 
is  unable  to  find  any  authority  in  law  which  legalizes  or 
justifies  the  detail  of  a  clerk  from  one  Executive  Depart- 
ment to  another;  but  he  has  suggested  that  the  question  be 
referred  to  me  for  an  official  opinion,  and  accordingly  you 
request  my  opinion  on  the  subject. 

In  the  letter  of  the  Comptroller  to  you  he  cites  section 
16G,  Revised  Statutes,  w^hich  allows  the  head  of  a  Depart- 
ment to  detail  the  clerks  therein  among  the  various  bureaus 
and  offices  of  the  Department  as  he  may  find  necessary  and 
proper  to  do;  from  which  the  Comptroller  draws  the  con- 
clusion that  this  grant  of  authority  negatives  the  idea  that 
any  such  power  exists  independent  of  statutory  grant  to 
detail  to  other  branches  of  the  pu})lic  service,  and  in  this 
connection  he  cites  section  8678,  Revised  Statutes,  and  sec- 
tion 4  of  the  act  of  August  5,  18S2  (22  Stat,  219,  255), 
which  generally  restrict  the  employment  and  payment  of 
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clerks  for  services  not  rendered  for  the  purposes  for  which 
an  appropriation  is  made  and  from  which  pa^^meiit  is 
claimed.  I  may  add  that  the  act  of  March  15,  1898  (30 
Stat.,  277,  317),  even  forbids  (sec.  9)  the  detail  of  clerks  or 
other  employees  from  any  l)ranch  of  the  postal  service  to 
any  of  the  offices  or  bureaus  of  the  Post-Office  Department 
at  Washington. 

The  Comptroller,  commenting  upon  his  suggestion  that 
the  inquiry  be  referred  to  mo,  says  that  my  opinion  would 
no  doubt  be  persuasive  to  the  accounting  officers,  and  would 
be  followed  by  them  unless  found  to  be  contrary  to  the 
decision  of  a  court  of  competent  jurisdiction. 

The  authority  of  the  Comptroller  to  decide  a  question 
involving  a  payment  to  be  made  from  the  Treasur}',  so  as 
to  govern  the  auditing  officers  and  himself  in  passing  upon 
accounts,  is  complete  (act  of  July  31,  1894,  see.  8;  28  Stat., 
162,  208).  Accordingly,  in  various  instances  my  predeces- 
sors have  declined  to  give  an  opinion  upon  a  question  of  this 
nature  (21  Opin.,  178;  id.,  530;  22  Opin.,  581;  23  Opin.,  468; 
24  Opin.,  653).  On  the  other  hand,  although  a  disburse- 
ment maj'  be  involved,  when  the  question  is  of  general  and 
great  importance,  and  especially  when  the  Comptroller,  in 
advance  of  decision  by  himself,  requests  that  the  matter  be 
referred  to  the  Attorney-General,  and  states  that  the  opin- 
ion of  the  Attorney-General  will  be  followed  by  him,  then 
it  is  the  view  of  this  Department  that  the  question  may 
properly  be  answered  by  the  Attorney-General  (21  Opin., 
181;  id.,  224;  id.,  402).  Of  course  the  opinion  of  the  Attor- 
ney-General, when  rendered  in  a  proper  case — as  must  be 
the  presumption  always  from  the  fact  that  it  is  rendered— 
must  be  controlling  and  conclusive,  establishing  a  rule  for 
the  guidance  of  other  officers  of  the  Government,  and  must 
not  be  treated  as  nugatory  and  ineffective  (20  Opin.,  648; 
citing  5  Opin.,  97;  6  Opin.,  334;  7  Opin.,  699;  9  Opin.,  37). 

I  am  unable,  however,  to  agree  to  the  proposition  that 
theact  of  1894  establishes  a  rule  which  is  universal  and  with- 
out exception  under  all  circumstances.  While  I  do  not  chal- 
lenge the  authority  of  the  Comptroller  under  that  law  to 
determine  conclusively  the  question  of  the  legality  of  a  pay- 
ment out  of  the  public  Treasury,  I  am  nevertheless  of  the 
opinion  that  Congress  intended  to  confine  the  power  of  the 
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Comptroller  within  a  relatively  narrow  range,  and  did  not 
mean  thereby  to  curtail  the  occasions  for  the  rendering  of 
opinions  by  the  Attorney -General  or  to  diminish  their  scope 
and  weight.  I  do  not  believe  that  Congress  by  that  enact- 
ment intended  to  shorten  the  reach  of  sections  354  and  356, 
Revised  Statutes,  as  construed  to  give  to  opinions  of  the 
Attorney-General  controlling  authority  (5  Opin.,  97;  6 
Opin.,  334;  7  Opin.,  699;  9  Opin.,  37;  20  Opin.,  648),  or  to 
repeal  pro  tanto  those  laws. 

If  a  question  is  presented  to  the  Attorney-General  in 
accordance  with  law — that  is,  if  it  is  submitted  by  the  Presi- 
dent or  the  head  of  a  Department — if  it  is  a  question  of  law 
and  actually  arises  in  the  administration  of  a  Department, 
and  the  Attorney -General  is  of  opinion  that  the  nature  of 
the  question  is  general  and  important  in  other  directions 
than  disbursement,  and  therefore  conceives  that  it  is  proper 
for  him  to  deliver  his  opinion,  I  think  it  is  final  and  authori- 
tative under  the  law,  and  should  be  so  treated  by  the 
accounting  officers,  even  if  the  question  involves  a  payment 
to  be  made. 

There  is,  of  course,  in  this  matter  a  large  element  of -pro- 
priety and  etiquette  which  has  led  Attorneys-General  (as 
noted)  to  decline  to  pass  upon  many  questions,  however 
important  in  their  essential  and  abstract  bearings,  because 
payments  are  also  involved.  But  certainly,  without  touch- 
ing upon  the  question  whether  a  Comptroller  of  the  Treas- 
ury may  delegate  his  authority — for  that  matter  is  not  really 
involved  here — when  the  Comptroller  waives  his  right  to 
determine  a  matter  involving  disbursement  within  the 
scope  of  his  authority  under  the  law,  and  requests  or  sug- 
gests a  ruling  by  the  Attorney -General,  1  entertain  no  doubt 
whatever  that  the  Attorney-Geneml's  opinion  should  not 
only  be  justly  persuasive  to  the  accounting  officers,  but 
should  be  controlling  and  should  be  followed  by  them  unless 
contrary  to  some  authoritative  judicial  decision  which  puts 
the  matter  at  rest.  It  is  always  to  be  assumed  that  an 
Attorney-General  would  not  overlook  or  ignore  such  a 
^decision  in  announcing  his  own  conclusion. 

Taking  up,  now,  on  the  merits  the  important  question 
presented  in  your  letter,  I  am  of  opinion  that  the  Comp- 
troller is  right  in  the  views  which  he  suggest*?  r?ither  than 
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lays  down,  and  that  there  is  no  authorit}^  in  the  law  for  the 
detail  of  the  clerk  in  question  to  the  White  House  service. 
However  natural  and  legitimate  such  calls  by  the  Executive 
and  ready  response  to  them  may  be,  and  however  true  it  is 
that  thereby  important  public  business  is  perfonned  and 
expedited,  (juite  apart  from  just  considerations  of  the  per- 
sonal convenience  of  the  President,  nevertheless,  in  view  of 
the  statutes  cited  and  without  express  authority  in  law, 
which  is  not  to  be  found,  such  detail  is  unauthorized  and  the 
items  in  question  in  the  postmaster's  account  must  therefore 
be  disallowed. 

But  the  nature  of  the  inquiry  demands  exhaustive  treat- 
ment. I  proceed,  therefore,  to  a  fuller  consideration  of  the 
law. 

Section  166  Revised  Statutes,  as  amended  by  section  3  of 
the  act  of  May  28,  1896  (29  Stat.,  140,  179),  provides: 

"Each  head  of  a  Department  may,  from  time  to  time, 
alter  the  distribution  among  the  various  bureaus  and  offices 
of  his  Department,  of  the  clerks  and  other  employees  allowed 
by  law,  except  such  clerks  or  employees  as  may  be  re- 
quired by  law  to  be  exclusive^  engaged  upon  some  specific 
work,  as  he  may  find  it  necessary  and  proper  to  do,  but 
all  details  hereunder  shall  be  made  by  written  order  of  the 
head  of  the  Department,  and  in  no  case  be  for  a  period  of 
time  exceeding  one  hundred  and  twenty  days:  Provided^ 
That  details  so  made  ma}^  on  expiration,  be  renewed  from 
time  to  time  by  written  order  of  the  head  of  the  Department, 
in  each  particular  case,  for  periods  of  not  exceeding  one 
hundred  and  twenty  days.  All  details  heretofore  made  are 
hereby  revoked,  but  may  be  renewed  as  provided  herein." 

This  specific  authority  to  distribute  and  detail  clerks  and 
other  employees  is  restricted,  as  will  be  observed,  to  the 
Department  in  which  they  are  regularly  employed.  I  am 
unable  to  discover  any  other  express  authority  for  such 
service  details. 

On  the  other  hand,  section  3678,  Revised  Statutes,  la3'^s 
down  a  fundamental  rule  in  the  public  service,  namely,  ''AH 
sums  appropriated  for  the  various  branches  of  expenditures 
in  the  public  service  shall  be  applied  solely  to  the  objects 
for  which  thej'  are  respectively  made,  and  for  no  others," 
13243— VOL  25—04 20 
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Section  3682  provides: 

*'No  moneys  appropriated  for  contingent,  incidental,  or 
miscellaneous  purposes  shall  be  expended  or  paid  for  official 
or  clerical  compensation.'- 

Section  4  of  the  act  of  August  5, 1882  (22  Stat.,  219, 255), 
forbids  the  employment  of  any  clerk,  among  other  officers 
and  employees,  in  any  of  the  Executive  Departments  or 
offices  thereof  at  the  seat  of  government  except  at  such 
rates  and  in  such  numbers  as  may  be  specifically  appropriated 
for  by  Congress,  "and  no  *  *  *  clerk  *  *  *  or 
other  employee  shall  hereafter  be  employed  at  the  seat  of 
government  in  any  Executive  Department  or  subordinate 
bureau  or  office  thereof,  or  be  paid  from  any  appropriation 
made  for  contingent  expenses,  or  for  anj^  specific  or  general 
purpose,  unless  such  employment  is  authorized  and  pay- 
ment therefor  specifically  provided  in  the  law  granting  the 
appropriation,  and  then  only  for  services  actually  rendered 
in  connection  with  and  for  the  puiposes  of  the  appropriation 
from  which  payment  is  made    *     *     *" 

This  statute  repeals  section  172  of  the  Revised  Statutes, 
which  contained  an  exception  from  the  prohibition  against 
payment  of  clerical  and  other  services  out  of  contingent 
funds,  in  case  the  employment  was  authorized  by  law,  or  is 
necessary  to  carrying  into  eflfect-some  object  for  which 
specific  appropriation  was  made. 

The  act  of  1882  saved  section  166,  now  amended  {ut  supra); 
but  it  seems  clear  that  Congress  by  those  various  laws  has 
strictl}^  limited  the  power  and  discretion  of  a  head  of  Depart- 
ment in  this  matter  of  employment  and  detail,  to  cases  fall- 
ing within  amended  section  166.  It  necessarily  follows  that 
the  Postmaster-General  was  without  authority  to  detail  the 
registry  clerk  from  the  Washington  post-office  to  the  White 
House. 

But  the  detail  was  on  the  request  or  direction  of  the  Presi- 
dent, based,  of  course,  upon  the  natural  assumption  that  the 
particular  exigency  or  demand  of  the  public  service  found 
a  corresponding  authority  in  law. 

In  general,  it  may  be  stated  that,  while  outside  of  the 
express  constitutional  gmnts  of  power  to  the  Chief  Execu- 
tive there  are  large  and  necessary  inherent  powers  in  the 
President  essential  to  his  function  as  the  executive  head  of  a 
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civilized  government,  and  always  contemplated,  some  of 
them  accurately  defined  in  the  natural  evolution  of  usage 
and  legal  decision,  as  under  the  war  power  and  in  all  for- 
eign relations,  and  others  whichare  not  susceptible  of  precise 
anticipation  and  delimitation,  nevertheless,  it  is  the  .custom- 
ary rule  that  the  President's  authority  in  appointment  to 
offices  not  falling  within  the  enumeration  of  the  Constitu- 
tion and  "  which  shall  be  established  by  law,"  and  all  employ- 
ment and  detail  by  him  in  various  branches  of  the  service, 
rest  upon  enactments  of  Congress.  Thus,  to  illustrate  from 
recent  laws,  the  President  is  authorized  to  appoint  judges  of 
the  courts  of  the  United  States  when  new  judgeships  are 
created,  although,  notwithstanding  the  language  of  such  acts, 
those  particular  offices,  with  many  others,  plainly  fall  within 
the  reasonable  limits  of  his  power  under  the  Constitution,  the 
power  of  Congress  to  vest  appointment  in  other  authorities 
than  the  President  being  confined  to  inferior  offices. 

The  President  also,  by  recent  statutes  not  necessary  to  cite 
in  detail,  might  appoint  officers  of  the  Regular  to  the  Vol- 
unteer Army;  may  appoint  cadets  to  the  Military  and  Naval 
academies;  may  appoint  various  officers  of  the  Army  and 
Navy;  may  appoint  or  designate  various  officers  of  the 
Army  and  Navy  on  the  retired  list;  may  promote  notwith- 
standing physical  disqualification  incurred  in  the  line  of 
duty;  may  restore  to  the  active  list;  may  transfer  on  the 
retired  list,  and  may  detail  a  retired  officer  on  detached 
service,  as  for  instance  to  be  adjutant-general  of  the  Dis- 
trict Militia.  In  all  such  cases  the  authority  of  the  Presi- 
dent is  traceable  to  direct  and  positive  grants  of  power  by 
statute. 

Further,  in  annual  appropriation  acts  (e.  g.,  act  of  March 
18,  1904,  33  Stat.,  85,  97),  under  the  heading  ''  Executive," 
an  appropriation  is  made  for  the  compensation  of  various 
officers,  clerks,  and  employees  in  the  office  of  the  President 
of  the  United  States,  and  for  contingent  expenses  of  the 
executive  office,  in  which  is  an  exact  specification  of  items 
which  may  be  expended  in  the  discretion  of  the  President. 

In  consideration,  therefore,  of  this  review  of  the  law  and 
of  the  various  prohibitions  on  details  for  service  and  on  the 
use  of  contingent  fimds  for  the  payment  of  compensation 
to  clerks  and  employees,  I  am  constrained  to  conclude  that 
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there  is  no  authority  in  existing  law  for  the  employment  of 
the  clerk  in  question  on  detached  service  at  the  White 
House,  and  therefore  the  subject  must  be  remitted  to  Con- 
gress for  due  appropriation  for  the  relief  of  the  postmaster. 
Ver}^  respectfully, 

W.  H.  MOODY. 
The  Postmaster- General. 


DELAWARE  INDIAN  CLAIMS— ATTORNEYS'  FEES. 

The  attorneys  for  the  Delaware  tribe  of  Indians  mentioned  in  the  reso- 
lution passed  by  the  Delaware  Indians  in  council  on  October  13, 1904, 
are  entitled  to  be  paid,  as  therein  directed,  out  of  the  $150,000  appro- 
priated by  the  act  of  Congress  of  April  21,  1904  (33  Stat,  222),  for  all 
services  rendered  by  them  in  behalf  of  said  Indians. 
The. "writing"  executed  by  the  "business  committee"  of  the  tril)e  on 
October  13,  1904,  declaring  the  $150,000  to  be  in  full  settlement  of  all 
claims  and  demands  of  the  Delaware  Indians  against  the  LTnited 
States,  and  authorizing  the  dismissal  qf  all  pending  actions,  conforms 
to  the  requirement  of  the  act  of  Congress  of  April  21, 1904,  and  should 
receive  the  approval  of  the  President;  and  the  Secretary  of  the  Treasury 
may  disburse  the  fund  in  accordance  with  the  terms  of  the  resolution 
of  the  Indian  council. 
The  proceedings  of  the  Delaware  Indian  council  held  on  October  13, 
1904,  were  regular,  and  the  motions  were  carried  by  a  sufficient  num- 
ber of  voters,  though  less  than  a  majority  of  those  present. 
A  legislature  is  presumed  to  know  decisions  of  the  courts  construing  its 
language,  so  that  if  the  tribunals  have  given  a  certain  construction 
and  the  legislature,  in  a  new  law  uses  the  same  or  prat^tically  the  same 
language,  without  negativing  the  construction  adopted  by  the  courts, 
it  wuU  be  presumed  that  the  legislature  means  what  the  courts  have 
said. 

Department  of  Justice, 

Decemher  31,  1901^. 
Sir:  I  have  received  j^our  letter  of  the  1st  instant,  sub- 
mitting the  record  of  proceedings  of  the  council  held  by 
the  Delaware  Indians  at  Dewey,  Ind.  T.,  on  October  12  and 
13  last,  in  order  to  pass  upon  the  matter  of  accepting  or 
rejecting  the  sum  of  $150,000  appropriated  by  the  act  of 
Congress  of  April  21,  1904  (33  Stat.,  222).  You  ask  my 
opinion  upon  various  (questions  of  law  involved  in  the  exe- 
cution of  said  act,  which  are  reducible  to  these  two:  First, 
whether  the  attorneys  mentioned  in  the  resolution  of  the 
council  are  entitled  to  be  paid,  as  therein  directed,  out  of  th^ 
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$150,000  appropriated  by  the  act  aforesaid;  and,  second, 
whether  the  requirements  of  that  act  have  been  fully  met, 
so  that  the  President  may  properly  give  his  approval  to  the 
''writing"  executed  by  the  tribal  authorities,  and  the  Secre- 
tary of  the  Treasury  proceed  to  disburse  the  fund  in  accord- 
ance with  the  terms  of  the  resolution. 

The  attorneys  allowed  various  sums  by  the  resolution  did 
not  have  contracts  approved  by  you  in  accordance  with  sec- 
tions 2103,  2104,  2105,  and  2106  of  the  Revised  Statutes, 
and  the  question  arises  whether  these  sections  of  the  Re- 
vised Statutes  apply  to  this  matter,  in  view  of  the  language 
of  the  appropriation  act  authorizing  the  Secretary  of  the 
Treasury  to  pay  to  the  Delaware  Indians,  "as  said  tribe 
shall  in  council  direct,"  the  $150,000,  in  full  settlement  of 
all  claims,  etc. 

I  find  that  the  Comptroller  of  the  Treasury  and  one  of 
the  courts  have  passed  upon  the  same  question  and  held  that 
the  intent  of  Congress  in  making  such  an  appropriation  is 
to  pay  without  regard  to  the  requirements  of  sections  2103, 
etc.  (9th  Comptroller's  Decisions,  264;  United  States  v. 
Crawford^  47  Fed.  Rep.,  561.) 

The  language  of  appropriation  in  these,  cases  was  not 
identical  but  similar.  In  the  case  passed  on  by  the  Comp- 
troller the  language  was: 

"That  this  appropriation  shall  be  paid  only  after  said 
Indians  shall,  by  proper  council  proceedings,  have  accepted 
the  provisions  hereof,  arid  declared  the  manner  in  which  they 
wish  the  money  disbursed." 

It  is  a  general  rule  of  interpretation  that  the  legislature 
is  presumed  to  know  decisions  of  the  courts  construing  its 
language,  so  that  if  the  tribunals  have  given  a  certain  con- 
struction and  the  legislature  in  a  new  law  uses  the  same  or 
practically  the  same  language,  without  negativing  the  con- 
struction adopted  by  the  courts,  it  will  be  presumed  that 
the  legislature  means  what  the  courts  have  said. 

I  am  of  the  opinion,  therefore,  that  the  first  question  is 
to  be  answered  in  the  affirmative. 

The  latter  part  of  the  appropriation  section  is  as  follows: 

"That  said  sum  shall  be  paid  only  after  the  tribal  authori- 
ties, thereunto  duly  and  specifically  authorized  by  the  tribe, 
shall  have  signed  a  writing  stating  that  such  payment  is  in 
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full  of  all  claims  and  demands  of  every  name  and  nature  of 
said  Delaware  Indians  against  the  United  States,  which 
writing  shall  be  subject  to  the  approval  of  the  President 
of  the  United  States  and  shall  have  provided  for  the  dis- 
continuance of  all  actions  pending  in  all  courts  wherein 
said  Delaware  Indians  are  plaintiff  and  the  United  States 
defendants." 

On  October  13,  1904,  the  Delaware  Indians  in  council 
adopted  the  following  resolution: 

'''Be  it  resolved^  hy  the  Delaioare  tribe  of  Indians  residing 
in  the  Cherokee  Nation  in  general  council  assembled^  this  13th 
day  of  October^  A.  D.  1901^^  That  we,  the  Delaware  tribe 
of  Indians,  in  pursuance  of  an  act  of  Congress  approved 
the  21st  day  of  April,  A.  D.  1904, 

"  Do  hereby  accept  and  receive  from  the  United  States 
the  sum  of  one  hundred  and  fifty  thousand  ($160,000.00) 
dollars  in  full  settlement  and  discharge  of  all  claims,  debts 
and  demands  which  the  said  Delaware  tribe  of  Indians  have 
against  the  United  States;  and 

"Do  hereby  duly  and  specifically  authorize  George  Bul- 
lette,  John  Sarcoxie,  John  Young,  and  John  Secondyne,  as 
the  business  committee  of  the  tribe,  to  sign  a  writing  stating 
that  the  payment  of  said  sum  by  the  United  States  is  in  full 
of  all  claims  and  demands  of  every  name  and  nature  of  said 
Delaware  Indians  against  the  United  States,  and  authorizing 
and  requesting  the  Attorney-General  of  the.  United  States 
and  our  attorneys  in  fact,  Messrs.  Richard  C.  Adams,  John 
Bullette,  and  Walter  S.  Logan,  or  either  of  them,  by  proper 
motion  or  stipulation  to  cause  to  be  dismissed  all  actions  or 
suits  pending  in  any  courts  wherein  said  Delaware  Indians 
are  plaintiff,  and  the  United  States  are  defendants,  we  the 
said  Delaware  Indians  hereby  expressly  consenting  to  such 
dismissal  of  said  suits  or  actions;  and  we 

"Do  hereby  authorize  and  empower  the  United  States 
Indian  agent,  for  the  Union  Agency,  to  make  a  roll  of  the 
Delaware  Indians  residing  in  the  Cherokee  Nation,  with  aid 
and  assistance  of  the  various  Departments  of  the  Govern- 
ment, and  to  pay  to  the  Delaware  Indians  per  capita  the 
full  amount  of  the  money  appropriated  by  the  act  of  Con- 
gress aforesaid,  provided  that  the  Delaware  business  com- 
mittee of  the  Delaware  council  shall  have  a  right  to  inspect 
said  roll  before  payment  is  made,  and 
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^'  Provided  further  ^  That  the  proper  officer  of  the  United 
States  Government,  before  such  per  capita  payment  is 
made,  is  hereby  authorized  to  deduct  from  the  aforesaid 
sum  of  one  hundred  and  fifty  thousand  (150,000)  dollars, 
and  disburse  to  the  persons  hereinafter  named,  the  follow- 
ing sums,  which  are  hereby  appropriated  for  the  payment 
of  attorneys'  fees: 

"  Walter  S.  Logan,  of  New  York |16, 000. 00 

"Marion  Butler  and  J.  M.  Vale,  Washington, 

D.  C 10,000.00 

*'J.  K.  Jones,  Hope,  Ark 1,500.00 

"  S.  J.  Crawford,  Baxter  Springs,  Kans 1, 000.  00 

' '  John  BuUette,  Claremore,  Ind.  T 8, 500.  00 

"  Ralston  &  Siddons,  Washington,  D.  C 1, 200.  00 

"Total _ 37,200.00 

^^  Provided  furtlier^  That  the  proper  officer  of  the  United 
States  Government  shall,  before  making  payment  of  said 
sums,  require  the  attorneys  to  sign  a  writing  stating  that 
the  payment  of  said  sums  by  the  said  officer  is  in  full  of 
all  claims  and  demands  of  every  name  and  nature  of  said 
attorneys  against  the  Delaware  tribe  of  Indians,  of  their 
attorneys  in  fact,  and  representatives. 

"And  the  said  attorneys  shall  sign  a  receipt  stating  that 
they  accept  and  receive  from  the  Treasury  of  the  United 
States  the  sum  set  opposite  their  names  in  full  settlement 
and  discharge  of  all  claims,  debts,  and  demands  of  any 
nature  that  they  have  against  the  Delaware  tribe  of  Indians 
or  their  representatives  and  attorneys  in  fact." 

In  pursuance  of  this  resolution,  the  "  business  committee" 
of  the  tribe  executed,  on  October  13,  1904,  the  following 
"writing:" 

"We,  the  business  committee  of  the  Delaware  tribe  of 
Indians  residing  in  the  Cherokee  Nation,  by  due  and  spe- 
cific authorization  of  said  tribe  in  general  council  assembled 
do  hereby  state  that  the  payment  of  the  one  hundred  and 
fifty  thousand  (150,000)  dollars  by  the  Secretary  of  the 
Treasury  to  said  Delaware  tribe  of  Indians  in  pursuance  of 
an  act  of  Congress  approved  April  21,  1904,  is  in  full  of  all 
claims  and  demands  of  every  name  and  nature  of  said  Dela- 
ware Indians  against  the  United  States,  and  do  hereby 
authorize  and  request  the  Attorney-General  of  the  United 
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States  and  the  attorneys  in  fact  of  said  tribe,  Messrs. 
Richard  C.  Adams,  John  Bullette,  and  Walter  S.  Logan,  or 
either  of  them,  by  proper  motion  or  stipulation  to  cause  to 
be  dismissed  all  actions  or  suits  pending  in  any  court 
wherein  said  Delaware  Indians  are  plaintiffs  and  the  United 
States  are  defendants. 

''Signed  this  thirteenth  day  of  October,  1904. 

"George  Bullette, 
"tToHN  Young, 
"John  Sarcoxie, 
"John  H.  Secondynb, 
''Bv^iju'ss  Committee  of  the  Delaware  Indiana?'* 

In  my  opinion  this  "writing"  conforms  to  the  require- 
ments of  the  law  and  should  receive  the  approval  of  the 
President,  and  the  Secretary  of  the  Treasury  may  proceed 
to  disburse  the  fund  in  accordance  with  the  terms  of  the 
resolution. 

The  proceedings  of  the  council  were  regular,  and  the 
motions  were  carried  by  a  sufficient  number  of  voters, 
though  less  than  a  majority  of  those  present.  (See  State  v. 
Vaiwedal^  131  Ind.,  388;  Attorney -General  v.  Shepard^  62 
N.  H.,  383;  Mount  v.  Parket^,  32  N.  J.  Law,  341.) 

Respectfullv, 

W.  H.  MOODY. 
The  Secretary  of  the  Interior. 


DECEASED    RETIRED    ARMY   OFFICERS— NOMINATION    FOR 
advancement— APPROVAL  OF  SENATE. 

The  President  may  send  to  the  Senate  for  approval  of  his  action  the 
names  of  ofticers  on  the  retired  list  of  the  Army  nominated  by  him  for 
advancement  under  the  act  of  April  23,  1904  (33  Stat.,  264),  after  the 
adjournment  of  tlie  la.^t  session  of  Congress,  but  who  died  before  the 
convening  of  the  present  session;  and,  upon  approval  by  the  Senate, 
the  personal  representatives  of  the  deceased  officers  will  be  entitled 
to  receive  the  advanced  pay  due  such  officers  without  further  action 
by  Congress. 

Where,  however,  a  person  is  appointed  to  office  either  during  a  session 
or  in  a  recess  of  the  Senate,  and  dies  before  confirmation,  his  personal 
representatives  nmst  be  remitted  to  Congress  for  the  payment  of  salary 
earned  by  such  officer. 
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The  opinion  of  July  11, 1904  (ante,  p.  185),  holding  that  an  advancement 
under  the  act  of  April  23,  1904,  of  an  officer  on  the  retired  list  of  the 
Army  does  not  cr^te  or  constitute  an  office  and  is  not  accomplished 
by  an  exercise  of  the  appointing  power,  confirmed. 

Department  of  Justice, 

January  4-^  1905, 

Sir:  Tour  letter  of  December  24,  1904,  relating  to  the 
nomination  of  surviving  officers  on  the  retired  list  of  the 
Army  who  were  considered  to  bo  entitled  to  advancement  in 
grade  under  the  provisions  of  the  act  of  April  23,  1904  (33 
Stat.,  259,  264),  states  that  in  accordance  with  my  opinion  of 
July  11,  last  (ante,  p.  185),  holding  that  such  advancement 
on  the  retired  list  does  not  create  or  constitute  an  office  and 
is  not  accomplished  by  an  exercise  of  the  appointing  power, 
these  officers  were  nominated  not  for  appointment  or  pro- 
motion, but  ''to  be  placed  on  the  retired  list,''  etc.,  and  the 
nominations  as  thus  made  were  confirmed  by  the  Senate. 
Accordingly,  you  state,  commissions  will  not  be  issued  to 
officers  thus  advanced,  but  a  general  order  publicly  announces 
the  fact  of  advancement. 

It  seems,  however,  that  after  the  adjournment  of  the  last 
session  of  Congress,  and  before  my  opinion  of  July  11  was 
rendered,  recess  commissions  were  issued  to  all  the  officers 
referred  to,  and  to  six  other  retired  officers,  who  accepted 
the  appointment,  assumed  to  be  appropriate  and  to  be  con- 
veyed by  the  commissions,  but  who  died  before  the  present 
session  of  Congress  assembled.  These  recess  commissions 
were  issued  upon  the  theory  that  the  advancement  authorized 
by  the  act  of  April  23  was  an  advancement  to  new  offices  on 
the  retired  list  and  that  an  exercise  of  the  appointing  power 
VX18  necessary  for  its  accomplishment. 

The  query  which  now  arises  is.  What  action,  if  any,  shall 
be  taken  in  the  cases  of  the  six  retired  officers  in  question; 
shall  nominations  be  sent  to  the  Senate,  as  in  the  cases  of  the 
surviving  retired  officers,  or  shall  the  legal  representatives 
of  the. deceased  officers  be  remitted  to  Congress  for  relief? 

The  view  which  1  entertained  in  my  opinion  cited  was 
that  in  the  scheme  of  the  act  of  April  23,  providing  a  pecul- 
iar method  for  accomplishing  a  familiar  thing  in  legislation, 
viz,  conferring  advanced  rank  and  pay  for  meritorious  serv- 
ice upon  retirement,  or  after  retirement,  the  function  of  the 
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President  was  merely  to  determine  what  Congress  would 
ordinarily  determine  in  a  single  case,  butco'^ld  not  conven- 
iently determine  in  so  large  a  class  and  r.L.:-:,er  of  cases 
prima  facie  within  the  liberal  intention  of  che  statute — that 
is,  what  particular  retired  officers  with  a  record  of  creditable 
Civil-war  service  were  in  fact  entitled  to  the  honor  and 
reward.  This  function  appeared  to  me  to  be  the  selection  or 
designation  out  of  a  class  already  holding  offices,  for  a  cer- 
tain additional  dignity  and  emolument,  rather  than  appoird- 
iiient.  ^ 

The  nature  of  the  subject  being  an  additional  right  and 
honor  in  retirement,  the  reasonable  conception  that,  unless 
some  positive  law  forbids  (as  does  not  seem  to  be  the  case 
here),  the  advanced  rank  for  pay  purposes  may  be  accom- 
panied, as  a  sort  of  brevet  in  retirement,  by  the  higher  title 
for  all  the  usual  conventional  purposes  of  courtesy,  without 
requiring  the  conception  of  a  new  and  different  office,  f oitify 
that  conclusion.  Undoubtedly,  as  a  rule,  rank,  pay,  and 
title  comprise  all  the  familiar  incidents  and  attributes  of 
office,  and  it  might  be  urged  that  the  requirement  of  con- 
currence by  the  Senate  completes  so  close  an  assimilation  to 
a  distinct  office  as  to  carry  the  case  into  that  category,  that 
is,  appointment  to  office  rather  than  designation  for  reward 
and  honor.  But  confirmation  by  the  Senate  in  this  situa- 
tion is,  after  all,  simply  part  of  the  method  of  selection 
adopted  by  Congress,  and  operates  as  an  approval  of  the 
exercise  of  the  President's  discretion.  The  question  is  not 
free  from  doubt.  It  might  also  be  said,  that  the  opinion  of 
the  Supreme  Court  on  which  my  opinion  of  July  11  was 
founded  (  Woody.  United  States^  107  U.  S.,  414),  approving 
the  views  of  the  Court  of  Claims  ( Wood  v.  United  States^ 
15  Ct.  Cls.,  151,  160),  related  to  an  officer  advanced  in  rank 
upon  retirement,  which  was  held  not  to  confer  upon  him  the 
higher  office,  and  not  to  officers  similarly  advanced  ajier 
retirement.  But  1  am  not  disposed  to  consider  this  distinc- 
tion vital,  and  presumably  some  at  least  of  the  officers  who 
may  benefit  by  the  act  of  April  23, 1904,  are  not  yet  retired 
and  will  be  retired  thereunder.  Nor  is  the  fact  controlling 
that  by  virtue  of  this  statute  (see  proviso^  33  Stat.,  264) 
retired  officers  (in  general)  may  be  assigned  with  their  con- 
sent to  active  or  detached  service  in  various  capacities. 
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In  any  case  "officera  on  the  retired  list  of  the  Army 
compose  part  of  the  Army  of  the  United  States  "  (  Wood  v. 
United  States,  15  Ct.  Cls.,  160;  sec.  1094,  Rev.  Stat.),  and 
under  previous  laws  as  well  as  the  law  of  1904  they  may  be 
employed,  detailed,  or  assigned  to  various  duties — to  active 
duty  in  time  of  war  other  than  in  the  command  of  troops  (act 
of  March  2,  1899,  30  Stat.,  977, 979),  and  for  other  military 
duty  (sees.  1259, 1260,  Rev.  Stat. ;  act  of  November  3, 1893, 
28  Stat.,  7;  act  of  August  6, 1894,  28  Stat.,  233;  act  of  June 
3,  1896,  29  Stat.,  202;  act  of  February  26,  1901,  31  Stat., 
810),  while  retired  officers  may  also  hold  certain  civil  offices 
(act  of  March  3,  1883,  22  Stat.,  567;  act  of  March  3,  1891, 
26  Stat. ,  862,  872).  The  general  rule  undoubtedly  is  that  the 
status  of  retired  officers  who  are  withdrawn  from  command 
and  the  line  of  promotion  rests  fundamentally  on  the  office 
and  rank  held  at  the  date  of  retirement  (sees.  1254,  1255, 
Rev.  Stat.),  or  at  the  time  when  the  honorable  disability 
giving  the  retirement  right  was  incurred  (act  of  March  3, 
1875,  18  Stat.,  512),  and  I  perceive  no  just  ground  for 
thinking  that  this  rule  is  changed  by  the  act  of  1904,  which 
merely  adds  to  the  office  actually  held,  in  the  case  of  certain 
officers  retired  or  to  be  retired,  an  additional  compensation 
and  a  new  mark  or  degree  of  honorable  distinction. 

When  Congress  is  not  merely  conferring  advanced  rank 
either  directly  in  the  statute,  or  through  the  discretion  of 
the  President  as  here,  but  is  creating  distinct  offices,  the 
statutes  are  specific  and  clear  to  that  effect;  thus  the  Presi- 
dent may  be  authorized  to  appoint  on  the  retired  list  one 
not  in  the  service,  and  in  such  case  there  would  seem  to  be 
an  office  and  an  exercise  of  the  appointing  power,  becausiB  it 
would  not  constitute  a  transfer  to  the  retired  list  from  the 
active  list  or  promotion  or  advancement  on  the  retired  list 
of  one  who  was  already  in  the  service,  either  active  or  re- 
tired. (Act  of  March  20,  1902,  32  Stat.,  1278.)  In  this  in- 
stance the  President  was  empowered  so  to  appoint,  as  a  sole 
act,  without  the  requirement  of  concurrence  by  the  Senate. 
And  the  President  may  be  authorized  to  7wm  Inate  to  the  Sim- 
ate  one  on  the  retired  list  to  an  advanced  office  and  rank  on 
that  list.  (Act  of  March  11,  1902,  32  Stat,  63.)  And  the 
President  may  be  authorized,  hy  and  with  the  advice  and 
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consent  of  the  Senate^  to  appoint  one  on  the  retired  list  to 
the  next  grade  on  that  list  ''with  the  rank  of  said  office." 
(Act  of  February  10,  1903,  32  Stat.,  821.) 

These  statutes  relate  to  officers  of  the  Navy,  but  an  exami- 
nation would  undoubtedly  show  similar  enactments  relative 
to  the  Army,  the  nature  and  bearings  of  the  case  as  to  the 
authority  conferred  upon  the  President,  and  the  status  of 
the  retired  list  appearing  to  be  fundamentally  the  same  in 
the  Army  and  Navy.  As  an  illustration  I  may  cite  the  act 
of  February  12,  1903  (32  Stat.,  824),  by  which  the  President 
was  authorized  to  nominate  and  b}'^  and  with  the  advice  and 
consent  of  the  Senate  appoint  one,  not  then  but  late  an  offi- 
cer of  the  Armj^,  an  officer  therein,  ''and  when  so  appointed 
he  shall  be  placed  upon  the  list  of  retired  officers,"  etc. 

In  the  present  case,  however,  there  is  rank  and  pay  with- 
out the  corresponding  office,  just  as  there  is  sometimes 
an  "office"  without  the  corresponding  attributes  of  rank 
(strictl}'^  considered)  and  pay.  The  President  is  authorized 
by  various  statutes,  in  his  discretion  or  with  the  concurrence 
of  the  Senate,  to  confer  brevet  rank  and  issue  brevet  com- 
missions (sec.  1209,  Rev.  Stat.,  act  of  February  27,  1890, 
26  Stat.,  13;  act  of  February  16,  1897,  29  Stat,  530),  and 
yet  by  section  3  of  the  act  of  Februarv^  27,  1890,  just  cited, 
it  is  provided  that  brevet  I'ank  shall  be  considered  strictly 
honorary.  Such  matters  of  brevet,  title,  and  uniform,  for 
purposes  of  etiquette  and  address  and  on  occasions  of  cere- 
mon}'^,  constitute  privileges  rather  than  definite  rights  (see 
sec.  1226,  Rev.  Stat,  and  act  of  February  4,  1897,  29  Stat, 
511).  But  it  seems  that  except  for  the  technical  characteris- 
tics of  an  office  as  involving  a  new  grant  and  a  distinct  right 
and  requiring  the  exercise  of  the  appointing  power,  the  law 
has  adequately  provided  for  the  situation  now  presented  in 
every  aspect.  Not  only  does  the  statute  prescribe  that  these 
officers  shall  be  placed  on  the  retired  list  with  the  rank  and 
retired  pay  of  one  grade  above  that  actually  held  at  retire- 
ment, but  while  section  1256,  Rev.  Stat.,  merely  authorizes 
retired  officers  to  wear  the  uniform  of  the  rank  on  which 
they  were  retired,  section  1226  permits  officers  serving  as 
volunteers  during  the  rebellion  to  bear  the  official  title  and 
upon  ceremonial  occasions  to  wear  the  uniform  of  the  high- 
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est  grade  they  have  held  by  brevet  or  other  commission  in 
that  service,  and  the  act  of  February  4,  1897  (29  Stat,  511), 
extends  these  privileges  to  officers  of  the  Regular  Army 
during  the  rebellion;  while  section  1226  provides  that  the 
highest  volunteer  rank  held  by  officers  of  the  Regular  Army 
shall  be  entered  with  their  names  upon  the  Army  Register. 
Those  statutes  relate,  it  is  true,  to  officers  duly  mustered  out 
of  the  volunteer  service  and  resigned  or  honorably  discharged 
from  the  regular  service;  but  since  the  President  may  in  his 
sole  discretion  (act  of  February  16, 1897,  29  Stat.,  530)  con- 
fer a  Regular  Army  brevet  of  the  highest  volunteer  I'ank 
held  or  brevet  received  upon  all  Regular  Army  officers,  active 
or  retired,  who  served  in  the  volunteer  forces  during  the 
rebellion,  and  since  the  restriction  as  to  uniform  and  title,  of 
section  1212,  Revised  Statutes,  relates  onl}"  to  officers  on  duty 
and  to  addresses  in  orders  and  official  communications,  it 
seems  that  for  all  informal  and  conventional  purposes,  and 
presumabh^  for  many,  if  not  all,  of  the  officers  concerned, 
existing  law  provides  a  method  of  securing  the  advanced  title 
as  well  as  conferring  the  advanc^ed  rank  for  pay  purposes. 

I  have  dwelt  on  the  considerations  involved  in  my  former 
opinion  partly  because  the  main  question  therein  decided  is 
confessedly  not  easy  of  settlement,  and  partly  because  just 
reasons  of  pride  in  railitar}^  achievement  and  its  recognition 
by  Congress  render  the  subject  more  important  in  its  col- 
lateral bearings  of  title,  proper  address,  etc. ,  than  a  simple 
and  non-military  analysis  might  reveal.  Although  3^ou  have 
not  intimated  that  you  entertain  any  doubt  of  the  correct- 
ness of  ni}^  former  conclusion  or  desire  a  reconsideration  of 
the  question,  this  review  will  show  you  that  my  conclusion 
on  the  main  point  is  confirmed.  If  in  your  administrative 
judgment  you  deem  thqse  collateral  matters  of  material 
consequence  and  not  satisfactorily  settled  by  law  as  the 
statutes  stand,  it  would  be  appropriate,  I  supjwse,  to  remit 
the  subject  to  Congress,  to  whom  the  claim  for  a  new  and 
distinct  office,  embracing  the  higher  title  and  any  other 
privileges  not  now  clearly  conferred,  upon  behalf  of  distin- 
guished officers,  would  doubtless  strongly  appeal. 

To  return  now  to  your  immediate  and-particular  questions 
from  this  long  digression — if  this  were  the  case  of  an  actual 
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office  in  which  a  vacancy  had  occurred  during  a  recess  of 
the  Senate,  a  commission  granted  would  be  valid  until  the 
expiration  of  the  next  session  of  the  Senate,  so  as  to  carry 
the  right  of  compensation  either  to  a  surviving  incumbent 
or  to  his  personal  representatives  in  case  of  his  death.  (Con- 
stitution, Art.  II,  sec.  2,  cl.  3;  United  States  \,  Kirhpatrick^ 
9  Wheat.,  720.)  The  practice  of  the  accounting  and  dis- 
bursing officers  of  the  Government  follows  this  rule  so  as 
to  approve  payment  to  an  incumbent  in  person  (3  Comp. 
Dec,  39;  5  id.,  785).  But  no  authority  is  found  for  the 
view  that  in  case  of  death  the  personal  representatives  may 
be  paid  without  further  Congressional  action. 

In  case  the  vacancy  existed  while  the  Senate  was  in  ses- 
sion, and  the  Senate's  concurrence  was  requisite  for  the  par- 
ticular office,  and  the  appointment  was  made  during  the 
recess  of  the  Senate,  then  the  salary  can  not  be  paid  until 
the  Senate  has  confirmed  (sec.  1761,  Rev.  Stat.);  and  it  ap- 
pears to  be  an  inevitable  consequence  of  this  prohibition 
that  in  case  of  the  death  of  an  incumbent  before  the  next 
session  of  Congress  assembles  and  the  Senate  has  confirmed, 
the  amount  of  his  compensation,  even  regarding  him  as 
holding  an  office  de  facto  and  as  entitled  to  a  quantum  rtier- 
uit,,  can  not  be  paid  to  his  personal  representatives,  but  the 
claim  must  be  referred  to  Congress  for  allowance  and  ap- 
propriation, or  suit  may  be  brought  in  the  Court  of  Claims. 
In  this  inquiry  I  am  unable  to  find  any  specific  and  clear 
authority,  which  is  perhaps  due  to  the  fact  that  the  precise 
situation  has  seldom  or  never  arisen.  But  I  am  convinced 
that  the  logic  of  the  matter  requires  the  view  and  conclusion 
which  I  have  expressed;  that  is  to  say,  it  would  seem  to 
be  the  necessary  rule  respecting  appointment  to  office,  either 
during  a  session  or  in  a  recess,  that  where  an  officer  dies 
the  heirs  and  personal  representatives  must  be  remitted  to 
Congress  for  relief. 

Accordingly,  if  the  act  of  1904  had  created  offices,  inas- 
much as  the  vacancies  in  that  case  would  have  existed  as 
original  vacancies  while  the  Senate  was  in  session,  then  it 
would  appear  to  be  irregular  and  inappropriate  to  send  the 
names  of  appointees  who  had  died  to  the  Senate  for  con- 
firmation, because  it  is,  of  course,  incongruous  and  contrary 
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to  natural  practice  to  nominate  deceased  persons  to  the  Sen- 
ate, and  the  amount  of  the  advanced  pay  could  not  be  paid 
to  the  representatives  of  deceased  appointees,  who  would 
necessarily  be  referred  to  Congress  for  relief.  But  in  the 
view  1  take  of  the  case,  distinct  offices  and  the  appointing 
power  not  being  involved,  it  is  to  be  considered  that  the 
situation  presents  a  right  and  qualification  in  all  these  officers 
long  existing  and  not  requiring  any  further  quality  or  act 
on  their  part  to  give  vitality,  which  was  fully  recognized 
and  endowed  by  Congress  with  the  advance  privileges  at 
the  date  of  the  enactment  of  1904;  so  that  in  the  practical 
aspect,  at  least,  it  would  be  supererogation  to  refer  to  Con- 
gress again  the  question  of  the  title  of  any  of  such  officers, 
living  or  dead,  to  the  advanced  pay  and  the  new  honor.  As 
I  have  said  before,  the  concurrence  of  the  Senate  is  to  be 
viewed  merely  as  an  approval  of  the  action  of  the  President 
previously  taken,  or  a  condition  upon  which  his  exercise  of 
discretion  relating  back  to  the  date  of  the  act  acquires  full 
validity.  Such  considerations  make  the  application  of  this 
theory  as  natural  and  legitimate  in  the  case  of  the  deceased 
officers  as  of  those  who  are  living;  and  inasmuch  as  the  act 
carries  an  appropriation,  which  presumably  was  intended  to 
cover  all  possible  designations  thereunder  which  the  Presi- 
dent might  make,  the  funds  have  already  been  provided  to 
cover  the  claims  of  the  deceased  officers  as  well  as  the 
survivors. 

In  other  words,  although  these  six  officers  have  died,  their 
eligibility  under  the  law  has  long  existed,  and  the  new  statu- 
tory right  based  thereon  accrued  and  was  fixed  or  vested  as 
soon  as  the  President's  discretion  was  exercised  in  their 
favor.  Certainly,  acceptance  of  the  recess  appointment  or 
designation  completed  the  grant,  if  it  is  to  be  regarded  as 
inchoate  up  to  that  point.  The  Senate's  concurrence,  if 
given,  is  to  be  viewed  as  the  performance  of  a  .condition 
subsequent  or  an  approval  not  dependent  upon  the  life  of  a 
beneficiary,  and  as  ratifying  after  the  fact  and  after  death 
the  executive  action  previously  taken.  The  reasons  on  the 
side  of  the  meritorious  elements  for  this  view  are  strong. 
There  can  be  no  doubt  that  Congress  would  recognize  the 
valid  claims  of  the  families  and  personal  representatives  to 
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the  increased  pay  and  to  the  enhanced  record  as  an  honor- 
able memorial.  This  result  would  be  attained  without  the 
delay  and  circumlocution  which  further  legislation  would 
require,  and  I  am  unaware  of  technical  objections  which 
should  be  controlling.  The  Senate  will  be  called  upon,  not 
to  confirm  nominations  in  the  strict  sense,  but  to  approve 
designations  which,  under  the  conception  which  I  have  of 
the  case,  may  as  appropriately  be  approved  and  ratified  in 
the  case  of  deceased  officers  as  of  living  officers,  so  as  to 
carry  the  increase  of  emoluments  to  the  personal  represen- 
tatives of  the  former  without  further  legislation.  The 
opinion  to  the  same  effect  of  my  predecessor,  Mr.  Griggs 
(23  Opin.,  418),  while  relating  to  an  earlier  and  different 
situation  and  to  officers  no  longer  in  the  service,  and  not  to 
officers  who  had  died,  constitutes  a  persuasive  precedent. 

Consequently,  I  have  the  honor  to  answer  your  inquiry 
by  stating  that  "  nominations "  such  as  were  sent  to  the 
Senate  in  the  case  of  the  surviving  retired  officers  should  be 
sent  to  the  Senate  in  the  cases  of  these  deceased  officers. 
Very  respectfully, 

W.  H.  MOODY. 

The  Secretary  of  War. 


CHOCTAW  AND  CHICKASAW  NATIONS— SECRETARY  OF  THE 
interior— warrant  for  ATTORNEYS'  FEES. 

The  Secretary  of  the  Interior  is  without  authoiity  either  to  uefuse  to 
issue  warrants  to  Messrs.  Mansfield,  McMurray,  and  Cornish  for  the 
amount  fixed  by  the  Choctaw  and  Chickasaw  citizenship  court  as 
compensation  for  services  rendered  the  Choctaw  and  Chickasaw  na- 
tions in  preventing  allotment  or  disposition  of  their  tribal  property 
to  "  court  claimants"  whose  claims  were  submitted  to  the  citizenship 
court  for  determination,  or  to  delay  the  issuance  of  such  warrants 
upon  the  ground  that  the  amount  is  excessive,  or  that  proposed  leg- 
islation may  give  the  right  of  appeal  in  some  of  the  cases  determined 
by  that  court. 

Department  of  Justice, 

Jim  nary  5,  1906. 
Sir:  I  have  received  your  letter  of  the  3()th  ultimo,  in 
which  3'ou  ask  my  opinion  upon  the  question  whether  or 
not  you  have  authority,  under  the  act  of  March  3,  1903 
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(32  Stat.,  982,  995),  providing  for  the  payment  of  compen- 
sation to  certain  attorneys  of  the  Choctaw  and  Chickasaw 
nations,  to  refuse  to  issue  warants  to  said  attorneys,  Messrs. 
Mansfield,  McMurray,  and  Cornish,  for  the  amount  fixed 
by  the  Choctaw  and  Chickasaw  citizenship  court  in  pur- 
suance of  said  act,  on  the  ground  that  3'ou  deem  that 
amount  excessive,  or  because  the  Choctaw  and  Chickasaw 
nations  or  the  United  States  were  not  given  an  opportunity 
to  be  heard  upon  the  petition  of  said  attorne^^s  asking  the 
court  to  fix  the  amount  of  their  fee,  or  for  any  other  reason, 
or  wliether  you  may  delay  the  issuance  of  such  warmnts 
upon  the  ground  that  proposed  legislation  may  give  the 
right  of  appeal  in  some  of  the  cases  determined  by  said  citi- 
zenship court. 

The  provision  of  the  act  of  March  3,  referred  to,  is  as 
follows: 

'^ Provided^  That  upon  the  final  determination  of  cas  s 
within  the  jurisdiction  of  said  citizenship  court  said  court 
may  fix  reasonable  compensation  to  the  attorneys  employed 
by  contract  dated  Januaiy  seventeenth,  nineteen  hundred 
and  one,  with  the  Choctaw  and  Chickasaw  nations,  and  such 
determinations  shall  be  made  irrespective  of  the  rate  fixed 
in  said  contract  between  said  attorne^^s  and  said  nations,  or 
either  of  them,  unless  the  same  shall  have  received  the 
approval  of  the  Secretary  of  the  Interior.  And  upon  the 
final  determination  of  said  cases  by  said  citizenship  court 
the  Treasurer  of  the  United  States  is  hereby  directed  to  pay 
to  said  attorneys  on  the  warrant  or  warrants  drawn  by  the 
Secretary  of  the  Interior  the  amount  of  such  compensation 
out  of  any  funds  in  the  Treasury  belonging  to  said  nations. 
And  the  existence  of  the  Choctaw  and  Chickasaw  citizenship 
court  is  hereby  extended  until  December  thirty-first,  nine- 
teen hundred  and  four." 

The  contract  of  January  17,  1901,  referred  to,  provided 
that  Messrs.  Mansfield,  McMurray,  and  Cornish  should  rep- 
resent the  Choctaw  and  Chickasaw  nations  in  preventing 
allotment  or  disposition  of  tribal  property  to  that  class  of 
citizenship  claimants  known  as  *' court  claimants,"  being 
that  class  of  applicants  whose  claims  were  afterwards  sub- 
mitted to  the  Choctaw  and  Chickasaw  citizenship  court, 
13243— VOL  25—04 21 
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created  by  section  33  of  the  act  of  July  1,  1902  (32  Stat., 
641,  MS).  In  said  contract  the  value  of  each  such  claim  was 
fixed  at  $4,800,  and  it  was  stipulated  that  the  attorneys 
should  receive  a  compensation  equivalent  to  9  per  cent 
of  the  total  amount  saved  to  the  tribes  by  the  exclusion  of 
any  of  such  claimants  from  a  share  in  the  allotment  or  dis- 
tribution of  the  tribal  property. 

This  contract  you  refused,  on  February  20,  1903,  to 
approve,  except  with  certain  conditions  and  modifications, 
which  were  not  accepted  by  Messrs.  Mansfield,  McMurray, 
and  Cornish.  Said  attorneys  accordingly  applied,  in  due 
time,  to  the  Choctaw  and  Chickasaw  citizenship  court  to  fix 
their  compensation  in  accordance  with  the  act  of  March  3, 

1903,  sujyi^a^  and  said  court,  by   decree  of  December  10, 

1904,  fixed  said  compensation  at  the  sum  of  $750,000.  The 
attorneys  have  now  presented  to  you  a  request  for  the  issue 
of  warrants  for  that  amount  in  their  favor. 

It  is  clear  that,  if  all  the  requirements  of  the  act  of  March 
3,  1903,  for  the  fixing  of  compensation,  have  been  met,  the 
duty  imposed  upon  3^ou  to  draw  warrants  is  purely  minis- 
terial and  you  have  no  discretion  in  the  matter.  See  Kendall 
V.  United  States^  12  Peters,  page  524,  and  authorities 
collected  in  19  American  and  English  Encyclopedia  of  Law 
(2d  ed.),  page  786. 

The  act  requires  the  citizenship  court  to  fix  a  ''reasonable" 
compensation,  and  you  wish  to  know  whether  you  may 
refiLse  to  issue  a  warrant  if,  in  your  judgment,  the  amount 
fixed  is  grossly  unreasonable. 

At  the  time  the  act  of  March  3  was  passed,  the  attorneys 
for  the  Indians  were  acting  under  the  contract  of  January 
17,  1901.  The  rate  of  compensation  fixed  by  this  contract 
was  subject  to  your  approval.  The  act  provided  that,  unless 
you  approved  that  rate,  the  compensation  should  no  longer 
be  dependent  upon  the  stipulation  of  the  contract  (and  con- 
sequently upon  3'oui*  approval),  but  that  it  should  be  fixed 
at  a  reasonable  amount  by  the  citizenship  court.  The 
intention  of  Congress  is  plain,  to  take  away  from  the 
Secretary  of  the  Interior  his  power  to  pass  upon  the  reason- 
ableness of  the  compensation,  in  case  he  declines  to  approve 
the  conti'act  of  January   17,  and  to  impose  upon  a  new 
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tribunal,  the  citizenship  court,  the  duty  of  determining 
what,  in  its  judgment,  is  a  reasonable  compensation. 

As  to  the  absence  of  a  representative  of  the  Indian  nations 
or  of  the  United  States  at  the  hearing  of  the  attorneys'  peti- 
tion by  said  court,  it  appears  from  the  stenographic  report 
of  the  proceedings  at  said  hearing  that  the  principal  chief 
of  the  Choctaw  Nation  and  the  governor  of  the  Chickasaw 
Nation,  being  aware  of  the  duty  imposed  upon  the  citizen- 
ship court  by  the  act  of  March  3,  1903,  addressed  letters  to 
said  court  a  short  time  before  the  hearing,  in  which  they 
urged  the  court  to  fix  the  attorneys'  compensation  in  accord- 
ance with  the  rate  stipulated  in  the  contract  of  January  17, 
1901.  The  amount  of  compensation  allowed  by  the  court 
was  much  smaller  than  it  would  have  been  if  computed  at 
the  contract  i-ate.  It  also  appears  that  Chief  Judge  Adams, 
of  the  citizenship  court,  made  a  trip  to  Washington,  before 
the  hearing,  for  the  purpose  of  consulting  with  your  Depart- 
ment upon  the  matter  in  question,  and  that  he  requested 
that  some  person  be  sent  by  the  Department  to  represent 
the  Indians  at  the  hearing. 

In  any  event,  I  can  not  think  that  the  ex  parte  character 
of  the  proceedings  before  the  citizenship  court  so  vitiates 
the  finding  of  that  court  as  to  justify  you  in  refusing  to 
issue  warrants  in  accordance  therewith. 

The  question  as  to  your  authority  to  delay  the  issuance 
of  warrants  on  the  ground  that  proposed  legislation  may 
give  the  right  of  appeal  in  some  of  the  cases  determined  by 
the  citizenship  court,  is  prompted  by  the  fact  that  a  bill 
(H.  R.  16182)  has  been  introduced  in  Congress  providing  for 
the  appeal  of  one  case  from  the  citizenship  court  to  the 
Supreme  Court  of  the  United  States. 

The  act  of  March  3  provides  that  the  compensation  of  the 
attorneys  shall  be  fixed  by  the  citizenship  court  and  paid 
by  the  Treasurer  of  the  United  States  ''upon  the  final  deter- 
mination of  cases  within  the  jurisdiction  of  said  citizenship 
court"  "by  said  citizenship  court."  The  time  thus  set  by 
the  act  has  arrived.  There  is  nothing  in  the  act  to  indicate 
that  the  attorneys'  fee  to  be  fixed  by  the  citizenship  court 
must  be  contingent  upon  the  ultimate  success  of  their  eflforts 
or  proportioned  to  the  amount  actually  saved  to  the  Choc- 
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taws  and  Chickasaws.  The  provisions  of  the  contract  of 
January  17, 1901,  upon  this  subject,  are  void,  because  unap- 
proved, and  the  act  expressly  provides  that  compensation 
shall  be  fixed  irrespective  of  the  contract  rate. 

In  view  of  the  foregfoing,  1  am  of  opinion  that  you  are 
without  authority  either  to  refuse  to  issue  warrants  to 
Messrs.  Mansfield,  McMurray,  and  Cornish  for  the  amount 
fixed  by  the  citizenship  court  as  their  compensation,  or  to 
dela}^  the  issuancre  of  such  warrants  upon  the  ground  that 
proposed  l<^gislation  may  give  the  right  of  appeal  in  some 
of  the  cases  determined  by  said  citizenship  court. 
Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  the  Interior. 


CANAL  ZONE— PANAMA  AND  COLON— EXPORTS. 

The  effect  of  the  order  of  the  President  of  December  3,  1904,  is  to  pre- 
vent the  direct  shipment  of  goods,  wares,  and  merchandise  into  the 
Canal  Zone  of  Panama;  and  distilled  spirits  withdrawn  for  shipment 
to  Panama  or  Colon,  although  ultimately  to  go  to  the  Canal  Zone,  are 
withdrawn  for  shipment  to  a  foreign  country  within  the  letter  and 
spirit  of  the  statutes. 

Department  of  Justice, 

January  5,  1905. 
Sir:  I  have  your  letter  of  the  12th  ultimo,  requesting  my 
opinion  upon  the  question — 

'Svhether  the  Canal  Zone,  under  the  treaty  of  the  United 
States  with  Panama,  is  to  be  regarded  as  foreign  territory 
so  far  as  the  internal-revenue  laws  of  the  United  States  are 
concerned,  so  that  distilled  spirits  coming  under  these  laws, 
if  shipped  by  merchants  from  any  port  in  the  United  States 
to  Colon,  Panama,  for  a  destination  in  the  Canal  Zone  may 
be  shipped  in  bond  without  payment  of  tax  under  the  laws 
and  regulations  relating  to  transportation  and  exportation 
of  distilled  spirits;  or  second,  whether  that  Canal  Zone  is  a 
possession  of  the  United  States  to  such  an  extent  as  that  if 
packages  of  distilled  spirits  are  shipped  to  Colon,  Panama, 
for  a  destination  in  the  Zone,  from  any  port  in  the  U  nited 
States,  they  must  be  tiist  tax  paid,  under  the  internal-reve- 
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nue  laws,  and  then  upon  their  arrival  at  their  destination  l)e 
subject  to  no  further  duty  or  tax  under  the  laws  of  the  Re- 
public of  Panama." 

Section  1  of  Executive  Order  of  December  3, 1904,  signed 
by  the  Secretary  of  War,  is  as  follows: 

''By  direction  of  the  President,  it  is  ordered  that,  sub- 
ject to  the  action  of  the  Fifty -eighth  Congress  as  contem- 
plated by  the  at^t  of  Congress  approved  April  28,  1904: 

"Section  1.  No  importation  of  goods,  wares,  and  mer- 
chandise shall  be  entered  at  A  neon  or  Cristobal,  the  ter- 
minal ports  of  the  canal,  except  such  goods,  wares,  and 
merchandise  as  are  described  in  Article  XIII  of  the  treaty 
between  the  Republic  of  Panama  and  the  United  States,  the 
ratifications  of  which  were  exchanged  on  the  26th  day  of 
February,  1904,  and  except  goods,  wares,  and  merchandise 
in  transit  across  the  isthmus  for  a  destination  without  the 
limits  of  said  isthmus,  and  except  coal  and  crude  mineral 
oil  for  fuel  purposes  to  be  sold  at  A  neon  or  Cristobal  to  sea- 
going vessels;  said  coal  and  oil  to  be  admitted  to  those  ports 
free  of  duties  for  said  purposes: 

^"^ Provided^  however ^T\i2it  this  order  shall  be  inoperative, 
first,  unless  the  Republic  of  Panama  shall  reduce  the  ad 
valorem  duty  on  imported  articles  described  in  class  2  of 
the  act  of  the  national  convention  of  Panama,  passed  July 
5,  1904,  and  taking  effect  October  12,  1904,  from  fifteen 
per  centum  to  ten  per  centum  and  shall  not  increase  the 
rates  of  duty  on  the  imported  articles  described  in  the  other 
schedules  of  said  act  except  on  all  forms  of  imported  wines, 
liquors,  alcohol,  and  opium,  on  which  the  Republic  ma}'  fix 
higher  rates;  second,  unless  article  38  of  the  constitution 
of  the  Republic  of  Panama  as  modified  by  article  146  thereof 
shall  remain  in  full  force  and  unchanged  so  far  as  the  impor- 
tation and  sale  of  all  kinds  of  merchandise  are  concerned; 
third,  unless  the  consular  fees  and  charges  of  the  Republic 
of  Panama  in  respect  to  entr}^  of  all  vessels  and  importations 
into  said  ports  of  Panama  and  Colon  shall  be  reduced  to 
sixty  per  cent  of  the  rates  now  in  force;  and,  fourth,  unless 
goods  imported  into  the  ports  of  Panama  and  Colon  con- 
signed to  or  destined  for  any  part  of  the  Canal  Zone  shall 
not  be  subjected  in  the  Republic  of  Panama  to  any  other 
direct  or  indirect  impost  or  tax  whatever." 
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Article  XIII  of  the  treaty  contemplates  only  such  mate- 
rials and  supplies  as  are  intended  for  the  construction  and 
operation  of  the  canal. 

The  effect  of  the  order  above  quoted,  therefore,  is  to 
prevent  direct  shipments  into  the  Zone;  and  any  goods  con- 
signed to  Panama  or  Colon,  although  ultimately  to  go  to 
the  Zone,  are  shipped  to  a  foreign  country,  at  the  ports  of 
which  they  must  be  entered  and  where  they  would  pay  duty. 

This  being  so,  I  am  of  opinion  that  distilled  spirits  with- 
di-awn  for  shipment  to  Panama  or  Colon  would  be  with- 
drawn for  shipment  to  a  place  without  the  jurisdiction  of 
the  United  States,  within  the  letter  and  spirit  of  the  statutes. 
Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  the  Treasury. 


EXECUTIVE  department— OFFICIAL  RECORDS— TESTI- 
MONY. 

The  head  of  an  Executive  Department  is  not  l^ally  bound,  in  obedience 
to  a  subpoena  of  a  court,  to  appear  in  a  suit  between  private  parties 
and  testify  to  facts  which  have  come  to  his  knowledge  officially;  but 
he  may  appear  and  give  such  testimony  as  he  shall  deem  proper. 

The  head  of  an  Executive  Department  may  properly  decline  to  furnish 
official  records  of  his  Department,  or  copies  thereof,  or  to  give  testi- 
mony in  a  cause  pending  in  court  between  private  parties,  respecting 
facts  which  have  come  to  his  knowledge  officially,  whenever  in  his 
judgment  the  production  of  such  papers  or  the  giving  of  such  testi- 
mony might  prove  prejudicial,  for  any  reason,  to  the  Government  or 
to  the  public  interest. 

The  head  of  an  Executive  Department  may  legally  prohibit  the  chief  of 
a  bureau  from  producing  in  court  any  official  records  of  the  Depart- 
ment, or  certified  copies  thereof,  in  obedience  to  a  subpoena  duces 
tecuTriy  and  from  making  or  certifying  copies  of  such  official  records. 

The  records  of  Executive  Departments  are  quasi-confidential  in  their 
nature,  and  must  be  classed  as  privileged  communications  whose  pro- 
duction can  not  be  compelled  by  a  court  without  express  authority  of 
law. 

Department  of  Justice, 

January  9^  1906, 
Sir:  Your  letter  of  January  5  advises  me  that  in  a  certain 

action  pending  in  the  courts  of  the  State  of  New  York  a 

commission  has  been  issued  for  the  purpose  of  taking  your 
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testimony  and  that  of  C!ommissioner-General  of  Immigra- 
tion, and  that  the  Commissioner-General  has  been  summoned 
to  produce  in  court  certified  copies  of  certain  papers  on  file 
in  the  appointment  division  of  your  Department,  for  use  in 
said  case.  Whereupon  you  request  my  opinion  upon  the 
following  questions: 

1.  Is  the  Secretary  of  Commerce  and  Labor  legally  bound 
to  obey  a  subpoena  of  a  court  to  appear  and  testify  ? 

2.  To  what  extent  and  upon  what  grounds  may  the  Sec- 
retary decline  to  furnish  official  records  of  the  Department, 
or  copies  thereof,  or  to  give  testimony  in  a  cause  pending  in 
court? 

3.  May  the  Secretary  legally .  prohibit  the  chief  of  a 
bureau  of  the  Department  from  producing  in  court  official 
records,  or  certified  copies  thereof,  in  obedience  to  a  sub- 
pcena  duces  tecum^  and  from  making  or  certifying  copies  of 
such  official  records? 

Although  I  find  nothing  in  the  law  or  decisions  of  the 
courts  regarding  the  duty  of  the  head  of  an  Executive 
Department  to  obey  the  subpoena  of  a  court  requiring  him 
to  appear  as  a  witness,  an  examination  of  the  authorities 
makes  it  clear  that  in  the  event  of  his  so  appearing  he  may 
properly  refuse  to  testify  or  furnish  official  records,  if,  in  his 
judgment,  to  do  otherwise  would  be  prejudicial  to  the  inter- 
ests of  the  Government  or  of  the  public. 

The  case  of  Marbiiry  v.  Madison  (1  Cr.,  137)  furnishes  a 
precedent  for  the  appearance  in  court  as  a  witness  of  the 
head  of  an  Executive  Department.  There  Attorney-Genei'al 
Lincoln,  having  been  summoned,  objected  to  giving  testi- 
mony as  to  certain  facts  which  came  officially  to  his  knowl- 
edge while  acting  as  Secretary  of  State,  stating,  among  other 
reasons  for  such  objections,  that  while  he  respected  the 
jurisdiction  of  the  court,  he  felt  bound  to  maintain  the  rights 
of  the  Executive;  that ''  it  was  going  a  great  way  to  say  that 
every  Secretary  of  State  should  at  all  times  be  liable  to  be 
called  upon  to  appear  as  a  witness  in  a  court  of  justice,  and 
testify  to  facts  which  came  to  his  knowledge  officially."  The 
court  said  in  reply  that  they  had  no  doubt  the  Attorney- 
General  should  answer  the  question  whether  certain  docu- 
ments had  been  in  his  office  as  Secretary  of  State,  that  fact 
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not  being  of  a  confidential  nature,  but  that  he  was  not  bound 
to  disclose  what  had  become  of  the  papers. 

In  an  opinion  of  Attorney-General  Devens  (15  Opin., 
378)  it  was  held,  where  a  United  States  district  attorney  had 
been  subpoenaed  to  appear  as  a  witness  in  a  suit  between 
private  parties  and  to  bring  with  him  certain  correspond- 
ence between  himself  and  the  Commissioner  of  Internal 
Revenue,  that  such  ofiicial  correspondence  must  be  deemed 
to  belong  to  that  class  of  communications  which,  on  consid- 
ei*ations  of  public  polic\%  are  regarded  as  privileged.  Citing 
various  English  cases  upon  the  rule  exempting  official  papers 
from  being  used  in  evidence,  the  opinion  concludes: 

*'  While  I  entertain  no  doubt  that  the  letters  and  telegrams 
which  passed  between  the  Commissioner  of  Internal  Rev- 
enue and  the  United  States  attorney,  regard  being  had  to 
their  subject-matter,  fairly  come  under  the  protection  of 
the  principle  above  adverted  to,  it  seems  to  me  that  it  would 
be  proper  for  the  latter  officer  to  appear  before  the  court 
in  obedience  to  the  subpoena,  and  to  there  object  to  produce 
the  papers  called  for  on  the  ground  that  Iheir  production 
would  be  prejudicial  to  the  public  interests,  if,  in  his  judg- 
ment or  in  that  of  the  Commissioner,  such  would  be  the 
case.  It  may  reasonably  be  presumed  that  the  court,  on  the 
objection  being  made,  will  be  governed  by  the  prevailing 
rule  of  law,  according  to  which  the  production  of  the  papers 
would  seem  not  to  be  compellable." 

I  ma}'^  refer  also  to  another  opinion  of  Attorney-General 
Devens  (16  Opin.,  24),  in  which  he  held  that  in  a  suit  insti- 
tuted for  the  recover}'  of  certain  internal-revenue  taxes  the 
court  had  no  authority  to  compel  the  production  of  the  re- 
ports and  documents  on  file  in  the  Treasury  Department 
upon  which  the  Commissioner  had  acted  in  making  the  as- 
sessments, for  the  reason,  among  others,  that  the  papers 
were  of  a  private  and  confidential  character  between  officers 
of  the  Government. 

By  section  161,  Revised  Statutes,  each  head  of  an  Execu- 
tive Department  is  authorized  "to  prescribe  regulations, 
not  inconsistent  with  law,  for  the  government  of  his  Depart- 
ment, the  conduct  of  its  officers  and  clerks,  *  *  *  and 
the  custod}^  use,  and  preservation  of  the  records,  papers, 
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and  property  appertaining  to  it."  It  thus  appears  that  the 
head  of  a  Department  has  full  charge  and  control  of  all  the 
records  and  papers  belonging  to  the  Department.  His 
authority  to  prescribe  whatever  rules  and  regulations  he 
may  deem  proper  regarding  their  use  and  custody  is  unlim- 
ited, so  long  as  ''not  inconsistent  with  law."  Such  broad 
discretion  would  necessarily  include  the  right  to  determine 
whether  certain  documents  should  or  should  not  be  taken 
from  the  files  of  the  Department  for  any  purpose  except 
for  use  in  connection  with  departmental  business,  and  in 
accordance  with  his  determination  so  to  instruct  the  chiefs 
of  bureaus  or  other  officers  concerned. 

This  power  is  recognized  by  section  1076,  Revised  Stat- 
utes, which  authorizes  the  Court  of  Claims  to  call  upon  the 
Departments  for  any  information  or  papers  it  may  deem 
necessary,  but  provides  that  '*  the  head  of  any  Department 
may  refuse  and  omit  to  comply  with  an}^  call  for  information 
or  papers  when,  in  his  opinion,  such  compliance  would  be 
injurious  to  the  public  interest." 

That  the  head  of  a  Department  may  legall}^  prohibit  an 
officer  from  producing  in  court  or  elsewhere  official  records 
was  authoritatively  decided  in  Bonke  v.  Comingore  (177 
U.  S.,  459).  In  that  case  a  United  States  collector  of  inter- 
nal revenue  had  been  adjudged  in  contempt  because  he 
refused  to  obey  an  order  of  the  court  requiring  him  to  file 
with  his  deposition  copies  of  certain  official  reports^^in  his 
custody,  basing  his  refusal  upon  a  Treasury  "regulation 
which  forbade  the  use  of  such  records  except  for  purposes 
relating  to  the  collection  of  revenue.  The  Supreme  Court 
held  that  the  regulations  were  such  as  the  Secretary  of  the 
Treasury  could  legall}'^  prescribe  and  that  the  court  was 
without  jurisdiction  to  compel  the  collector  to  violate  them, 
saying  (p.  469): 

''Reasons  of  public  policy  may  well  have  suggested  the 
necessity,  in  the  interest  of  the  Government,  of  not  allow- 
ing access  to  the  records  in  the  offices  of  collectors  of  inter- 
nal revenue,  except  as  might  be  directed  by  the  Secretary 
of  the  Treasury.  *  *  *  At  any  rate,  the  Secretary 
deemed  the  regulation  in  question  a  wise  and  proper  one, 
and  we  can  not  perceive  that  his  action  was  beyond  the 
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authority  conferred  upon  him  by  Congress  *  *  *  In 
our  opinion,  the  Secretary,  under  the  regulations  as  to  the 
custody,  use  and  preservation  of  the  records,  papers  and 
property  appertaining  to  the  business  of  his  Department, 
may  take  from  a  subordinate  *  *  *  all  discretion  as 
to  permitting  the  records  in  his  custody  to  be  used  for 
any  other  purpose  than  the  collection  of  the  revenue,  and 
reserve  for  his  own  determination  all  matters  of  that 
character." 

Recurring  to  your  first  question,  it  should  be  noted  that 
on  the  trial  of  Aaron  Burr^  Chief  Justice  Marshall  sus- 
tained an  application  for  a  subp<£7m  duces  tecum  directed 
against  the  President,  drawing  a  distinction  between  the 
President  and  the  King  of  England,  and  holding  that  all 
officers  of  the  United  States,  including  the  Chief  Executive, 
are  subordinate  to  the  law. 

''If  in  any  court  of  the  United  States  it  has  ever  been 
decided  that  a  subpoena  can  not  issue  to  the  President,  that 
decision  is  unknown  to  this  court."  (Trial  of  Aaron  Burr, 
by  Robertson,  p.  181.) 

It  seems  that  the  subp(Ena  was  to  produce  a  certain  letter 
written  to  the  President.  When  the  process  was  received, 
the  President  wrote  to  the  district  attorney,  stating  that  he 
could  not  conceive  how  the  court  should  order  him  to  attend 
the  trial  by  subpoena.  The  letter  in  question  was,  however, 
transmitted  to  the  district  attorney,  who  was  authorized  by 
the  President  to  withhold  such  portions  as  he  should  in  his 
discretion  deem  immaterial.  Upon  a  cop}^  of  part  of  the 
letter  being  produced  in  court.  Burr  moved  for  compulsory 
process  to  compel  the  production  of  the  original  letter,  but 
at  that  point  the  court  hesitated,  and  no  further  steps  were 
taken  toward  enforcing  the  doctrine  laid  down  by  Chief 
Justice  Marshall. 

The  BufT  case  was  cited  by  counsel  on  both  sides  in 
MissisHipjn  v.  Johnson  (4  Wall. ,  475),  which  was  a  suit  for 
injunction  to  restrain  the  President  from  carrying  into 
eifect  certain  acts  of  Congress.  The  court  limited  its 
inquiry  to  the  single  point  involved  and  expressed  no 
opinion  on  the  broader  questions. 

From  the  above  it  seems  clear  that  while  a  subpoena  may 
be  directed  against  the  President  to  produce  a  paper,  or 
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for  some  other  purpose,  in  case  of  his  refusal  to  obey  the 
subpcena,  the  courts  would  be  without  power  to  enforce 
process,     (cf.  KendaU  v.  United  States^  12  Pet.,  624.) 

In  view  of  the  foregoing,  I  have  the  honor  to  advise  you, 
regarding  your  first  question,  that  in  the  absence  of  specific 
authority  on  the  subject,  I  am  inclined  to  think  that  you  are 
not  legally  bound  to  appear  and  testify  in  obedience  to  a 
subpcena  of  a  court.  This  question,  however,  does  not 
actually  arise  upon  the  facts  which  you  submit,  and  is  there- 
fore at  present  hypothetical.  Yet  it  is  to  be  remembered 
that  Attorney-General  Lincoln  saw  fit  to  respond  to  a  sub- 
poena to  testify  as  a  witness  by  appearance  in  court  for  that 
purpose.  I  would  suggest  that  in  this  instance,  inasmuch 
as  it  is  purposed  to  take  the  testimony  by  commission,  and 
you  are  thus  not  required  to  appear  in  court,  but  before  a 
referee  or  commissioner,  an  arrangement  might  readil}'  be 
made  which  would  better  comport  with  the  dignity  of  your 
office,  as  the  head  of  an  Executive  Department  of  the  Gov- 
ernment, whereby  such  testimony  as  you  should  deem  proper 
and  advisable  to  give  could  be  taken  at  the  Department  of 
Commerce  and  Labor. 

As  to  your  second  question,  1  am  of  opinion  that  under 
the  authorities  cited  above  you  may  properly  decline  to  fur- 
nish official  records  of  the  Department,  or  copies  thereof, 
or  to  give  testimony  in  a  cause  pending  in  court,  whenever 
in  your  judgment  the  production  of  such  papers  or  the  giving 
of  such  testimony  might  prove  prejudicial  for  any  reason 
to  the  Government  or  to  the  public  interest.  The  records 
of  your  Department  are  executive  documents  acquired  by 
the  Government  for  the  purpose  of  administering  its  own 
affairs;  they  are  to  a  certain  extent  (pmsi  confidential  in 
their  nature,  and  must  therefore  be  classed  as  privileged 
communications  whose  production  can  not  be  compelled  by 
a  court  without  the  express  authority  of  a  law  of  the  United 
States. 

For  the  same  reason  and  upon  the  same  authorities  I  have 
the  honor  to  answer  your  third  question  in  the  affirmative. 
Very  respectfully, 

W.  H.  MOODY. 

The  Secretary  of  Commerce  and  Labor. 
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INTERSTATE  COMMERCE  COMMISSION— TERM  OF  OFFICE. 

A  member  of  the  Interstate  Commerce  (Minmispion  whose  terra  of  office, 
as  fixed  by  law,  has  expired,  can  not  thereafter  lawfully  continue  to 
act  as  such  Commissioner  and  perform  the  duties  of  that  ofiice. 

Department  of  Justice, 

Janvxiry  11^  1905. 

Sir:  Upon  the  request  of  the  Interstate  Commerce  Com- 
mission, you  ask  me  whether  Mr.  James  I).  Yeomans,  whose 
term  of  office  as  an  Interstate  Comn:erce  Commissioner  ex- 
pired on  the  7th  instant,  can  now  lawfully  act  as  Commis- 
sioner and  continue  to  perform  the  duties  of  the  office. 

Section  11  of  the  original  act  to  regulate  commerce  (Feb- 
ruary 4,  1887,  24  Stat.,  379,  383)  provides: 

"That  a  commission  is  hereby  created  and  established  to 
be  known  as  the  Interstate  Commerce  Commission,  which 
shall  be  composed  of  five  Commissioners,  who  shall  be  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate." 

The  term  of  the  original  appointees  was  two,  three,  four, 
five,  and  six  years,  respectively,  "but  their  successors  shall 
be  appointed  for  terms  of  six  years."     *    *     * 

Mr.  Yeomans  was  originally  appointed  in  1894,  and  was 
reappointed  on  January  7,  1899,  for  six  years. 

Thus,  the  question  submitted  arises  because  the  statute 
creating  the  Commission  does  not  provide  that  a  Commis- 
sioner shall  hold  over  after  the  expiration  of  his  term  and 
until  the  appointment  and  qualification  of  his  successor. 

In  a  leading  opinion  on  the  subject  (14  Opin.,  259, 262-264) 
my  predecessor,  Mr.  Williams,  reviews  the  common-law 
rule  and  doctrine  of  the  State  courts,  and  disapproves  the 
opinion  of  Attorney-General  Butler  (2  Opin.,  714)  holding 
that  on  the  ground  of  public  necessity  certain  officers  of  the 
United  States  must  be  considered  in  contemplation  of  law 
as  holding  their  offices  until  their  successors  shall  be  duly 
appointed  and  (lualitied.  Mr.  Williams  thus  concludes 
(p.  203): 

''Upon  the  whole,  I  think  that,  as  regards  offices  estab- 
lished under  the  (xovernment  of  the  United  States,  the  right 
of  the  incumbent  of  an  office  to  continue  therein  after  the 
expiration  of  his  term,  until  the  appointment  of  his  succes- 
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sor,  depends  altogether  on  whether  Congress  has  provided 
that  he  may  so  continue;  and  that  where  the  legislature  has 
not  authorized  the  officer  to  hold  over,  his  incumbency 
ceases  at  the  end  of  his  term." 

That  opinion  was  cited  and  approved  by  Attorney-General 
Brewster  in  17  Opin.,  648. 

This  view  is  in  accordance  with  the  opinion  of  the  Supreme 
Court  in  United  States  v.  EckfordPs  ExeaxtorsiX  How.,  260), 
which  is  cited  by  Mr.  Williams  and  Mr.  Brewster,  and  with 
the  decision  in  Badger  v.  Bolles  (03  U.  S.,  599,  601),  where 
the  court  said: 

"  By  the  common  law,  as  well  as  by  the  statutes  of  the 
United  States,  and  the  laws  of  most  of  the  States,  when  the 
term  of  office  to  which  one  is  elected  or  appointed  expires, 
his  power  to  perform  its  duties  ceases.  ♦  ♦  *  This  is 
the  geneml  rule." 

There  are  decisions  to  the  contrary,  adopting  the  theory 
followed  by  Mr.  Butler,  but  the  great  weight  of  authority 
is  in  favor  of  the  view  above  set  forth. 

I  have  the  honor,  therefore,  to  advise  you  that  Mr.  Yeo- 
mans  can  not  now,  under  his  present  commission,  lawfully 
act  as  Commissioner  and  continue  to  perform  the  duties  of 
the  office. 

Very  respectfully, 

W.  H.  MOODY. 

The  President. 


NAVAL  ACADEMY— MIDSHIPMEN— NOMINATIONS. 

• 

A  Congressional  district  is  not  entitled  to  have  more  than  two  midship- 
men at  the  Naval  Academy  at  any  one  time;  and  a  Representative 
in  Congress  can  nominate  a  midshipman  for  appointment  to  that 
Academy  only  when  there  is  none  or  but  one  from  his  district. 

Department  of  Justice, 

January  13,  1905. 
Sir:  I  have  the  honor  to  respond  to  the  request  in  your 
note  of  December  31,  1904,  for  an  opinion  as  to  the  proper 
construction  of  the  following  provision  of  the  act  of  March 
3,  1903,  making  appropriation  for  the  naval  service  (32 
Stat,  1177,  1197),  viz: 

^*  There  shall  be  allowed  at  the  Naval  Academy  two  mid- 
shipmen for  each  Senator,  Representative,  and  Delegate  in 
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Congress,  two  for  the  District  of  Columbia,  and  five  each 
year  at  large:  Provided^  That  the  additional  Congressional 
appointments  authorized  by  this  act  shall  be  made  at  such 
times  as  may  be  determined  by  the  Secretary  of  the  Navy, 
who  shall  equitably  distribute  the  increase  among  the  sev- 
eral States,  districts,  and  Territories,  so  that  ultimately,  if 
practicable,  each  Senator,  Representative,  and  Delegate 
may  recommend  for  appointment  during  each  Congress 
one  midshipman:  Provided  furt Iter ^Thsit  members  of  the 
Fifty-seventh  Congi-ess  who  will  not  be  members  of  the 
Fifty-eighth  Congress,  and  in  whose  districts  or  States 
appointments  have  not  been  made  or  vacancies  filled  in  the 
Fifty-seventh  Congress,  may  immediately  upon  the  passage 
of  this  act  make  the  additional  appointments  herein  provided 
for." 

It  appears  that  under  this  provision,  upon  the  nomination 
of  Hon.  A.  A.  Blakeney,  Representative  in  Congress  from 
the  Second  Congressional  district  of  Maryland,  in  the  Fifty- 
seventh  Congress,  Midshipman  Wilbur  J.  Eccleston  was, 
on  June  25,  1903,  appointed » to  the  Naval  Academy,  and 
Midshipman  Fi-ank  Slingluff  was,  on  June  11, 1904,  appointed 
to  the  Naval  Academy  on  the  nomination  of  Hon.  F.  C. 
Talbott,  Representative  in  the  Fifty-eighth  Congress  from 
the  same  district. 

Mr.  Talbott  claims  that,  as  there  is  but  one  midshipman 
in  the  Naval  Academy  upon  his  nomination,  he  is,  under  the 
provision  above  quoted,  entitled  to  nominate  another  mid- 
shipman during  the  Fifty-ninth  Congress,  proceeding  upon 
the  idea  that  the  provision  above  quoted  allots  to  each  Sen- 
ator, Representative,  and  Delegate  two  such  nominations. 

The  question  which  you  submit  is  this: 

"Whether  in  cases  where  a  midshipman  was  appointed 
upon  the  nomination  of  a  member  of  the  Fifty-seventh  Con- 
gress under  authority  of  the  act  of  March  3,  1903,  above 
quoted,  the  member  who  succeeds  such  member  of  the  Fifty- 
seventh  Congress  may  nominate  one  midshipman  during 
each  Congress  thereafter  while  he  continues  to  represent 
that  Congressional  district." 

I  am  of  opinion  that  the  purpose  and  meaning  of  that  por- 
tion of  this  enactment  which  comes  before  the  proviso  are 
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to  fix  the  number  of  midshipmen  at  the  Naval  Academy  by 
making  that  number  correspond  with  the  number  of  Sen- 
ators, Representatives,  and  Delegates  in  Congress,  and  two 
midshipmen  for  the  District  of  Columbia,  and  Bve  others  at 
large;  and  that  the  purpose  is  not  to  confer  upon  each  Sen- 
ator, Representative,  or  Delegate  the  right  to  nominate  for 
the  Academy  one  midshipman  at  each  Congress,  regardless 
of  the  number  then  at  the  Academy  or  the  number  already 
there  from  the  State,  District,  or  Territory  of  a  Senator, 
Representative,  or  Delegate. 

It  will  be  observed  that  the  portion  of  this  provision 
which  thus  fixes  the  number  of  midshipmen  allowed  at  the 
Academy  has  nothing  whatever  to  do  with  their  apportion- 
ment or  distribution  either  among  the  States  or  Congres- 
sional districts,  or  with  the  right  of  nomination.  Indeed, 
so  far  as  this  portion  is  concerned,  they  might  all  be  taken 
from  one  State,  or  a  small  number  of  States,  and  without 
any  reference  to  Congressmen  or  Congressional  districts. 
It  is  the  subsequent  provision  which  provides  for  their  dis- 
tribution, apportionment,  and  nomination.  That  is,  having 
reference  to  the  number  of  midshipmen  allowed,  and  to  the 
fact  that  their  term  at  the  Academy  is  four  years,  and  the 
term  of  a  Congress  two  years,  the  Secretary  shall,  "  if  prac- 
ticable," so  fix  the  times  of  these  increase  appointments  that 
"ultimately"  each  Senator,  Representative,  and  Delegate 
may,  during  each  Congress,  nominate  one  midshipman  with- 
out increasing  the  number  thus  fixed.  Doubtless  this 
intends,  as  to  Representatives  in  Congress,  the  plan  which 
is  adopted  of  distributing  these  appointments  among  the 
Congressional  districts,  and  now  intends  two  midshipmen 
for  each  district. 

Thus  the  contention  of  Mr.  Talbott,  that  each  Representa- 
tive is  entitled  to  have  at  the  Academy  two  midshipman  of 
his  own  nomination,  when  there  is  already  one  there  upon 
the  nomination  of  his  predecessor,  am  not  be  allowed,  as  it 
would  be  in  contravention  of  one  of  the  main  provisions  and 
purposes  of  this  portion  of  the  act,  and  would  greatly 
increase  the  number  of  midshipmen  beyond  that  fixed  by 
the  law. 

That  this  can  not  be  done  is  apparent  also  from  the  ex- 
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pression  "if  practicable,"  as  used  in  the  act.  This  question 
of  practicability  has  reference  to  the  number  already  fixed, 
for  it  would  he  quite  practicable  for  each  Senator,  Repre- 
sentative, and  Delegate  to  nominate  one,  or  even  more  mid- 
shipmen at  each  Congress,  if  there  were  no  limit  to  the  num- 
ber allowed.  In  other  words,  this  proviso  means  what  it 
would  have  meant  if,  instead  of  the  expression  "if  practica- 
ble," it  had  read,  "when  practicable  without  increasing  the 
number  of  midshipmen  beyond  that  herein  fixed." 

I  am  therefore  of  opinion  that  no  Congressional  district 
is  entitled  to  have  at  the  Naval  Academy,  at  any  one  time, 
more  than  two  midshipmen;  and  that  a  Representative  in 
Congress  can  nominate  a  midshipman  for  appointment  to 
that  Academy  only  when  there  is  none  or  but  one  from  his 
district. 

It  is  difiicult  to  answer  specifically  your  question  in  its 
present  form,  since  it  does  not  state  whether,  in  the  succeed- 
ing Congresses  referred  to,  the  quota  of  two  midshipmen 
for  that  district  is  or  is  not  already  filled.  But  the  neces- 
sary assumption  appears  to  be  that  the  quota  is  filled,  and 
your  question  is  sufficiently  answered,  I  think,  b}^  the 
foregoing. 

Very  respectfully, 

W.  H.  MOODY. 

The  Secretary  of  the  Navy. 


IMMIGRATION— IMPROPER  MANIFEST-REMISSION  OF 
PENALTY. 

Section  15  of  the  act  of  March  3, 1903  (32  Stat,  1217),  and  rule  24  of  the 
Immigration  Rej^ulations  prescribe  a  penalty  of  $10  for  each  alien  on 
board  a  vessel  entering  a  port  of  the  United  States  concerning  whom 
the  master  has  either  not  furnished  a  list  or  manifest  or  has  furnished 
one  which  does  not  contain  the  information  recjuired  by  sections  12, 
13,  and  14  of  that  act,  and  a  collector  of  customs  has  no  authority  to 
impose  a  line  or  to  collect  a  sum  of  less  than  that  amount  for  each  such 
violation  of  the  statute. 

The  proper  method  of  enforcing  collection  of  a  penalty  imi)oeed  for  a 
violation  of  sections  12,  13,  and  14  of  the  act  of  March  3,  1903,  where 
payment  is  refused,  is  by  a  prosecution  for  the  offense  or  an  action  to 
recover  the  penalty. 
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The  Secretary  of  Commerce  and  Labor  has  no  authority  to  remit  or  to 
redace  a  fine  or  penalty  thus  imposed,  such  power  not  having  been 
specifically  conferred  by  Congress. 

Department  of  Justice, 

January  13^  1905. 

Sib:  I  have  the  honor  to  respond  to  the  questions  stated 
in  jour  note  of  November  25,  1904,  arising  upon  the  fol- 
lowing state  of  facts: 

Under  section  15  of  the  act  of  March  3,  1903  (32  Stat, 
1217),  and  Rule  24  of  the  Immigration  Regulations,  the 
collector  of  customs  at  Port  Town^end,  Wash.,  imposed  a 
fine  of  $400  upon  the  S.  S.  Tretnont^  belonging  to  the  Bos- 
ton Steamship  Company,  an  American  line,  operating  be- 
tween ports  on  Puget  Sound,  Washington,  and  ports  in 
Japan,  China,  and  the  Philippines,  because  certain  lists  or 
manifests  of  40  Chinese  passengers  landed  from  that  vessel 
at  Port  Townsend,  on  July  27,  1904,  furnished  by  the  mas- 
ter of  the  Tremont^  failed  to  comply  with  the  requirements 
of  sections  12, 13,  and  14  of  that  act  and  Rule  24.  This  fine 
has  not  been  paid,  and  the  steamship  company  requests  that 
it  be  remitted,  claiming  that  there  was  no  willful  or  inten- 
tional neglect  or  violation  of  the  statutes,  showing  facts  in 
extenuation,  and  professing  its  willingness  and  desire  to 
observe  all  legal  requirements  in  the  future.  It  appears 
that  similar  neglect  on  the  pail  of  transportation  companies 
bringing  immigrants  to  this  country  is  too  frequent,  and 
that  a  more  strict  enforcement  of  the  punitive  provisions 
of  the  act  is  needed  as  an  example. 

The  questions  submitted  are  in  substance — 

1.  Whether  section  15  of  the  act  referred  to  prescribed 
a  penalty  for  failure  to  deliver  the  lists  or  manifests  required 
by  sections  12, 13,  and  14,  or  for  a  failure  to  furnish  in  such 
lists  or  manifests  the  information  required  by  those  sections. 

I  am  of  opinion  that  this  section  prescribed  the  penalty  of 
$10  for  each  alien  on  board  such  vessel,  concerning  whom 
the  master  has  not  furnished  a  list  or  manifest  which  contains 
the  information  required  by  sections  12, 13,  and  14;  that  the 
penalty  is  prescribed,  not  only  for  neglect  to  deliver  the  list 
or  manifest,  but  also  for  failure  to  deliver  one  which  con- 
tains the  information  required  by  these  sections.  Of  course, 
13243— VOL  25--04 22 
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minor  failures  or  deviations  from  strict  requirements  may 
be  overlooked;  but  a  substantial  failure  to  furnish  the  infor- 
mation required  is  as  much  subject  to  the  penalty  as  is  the 
failure  to  deliver  any  manifest  at  all. 

2.  ''Has  the  collector  of  customs  authority  to  fine  or  col- 
lect a  sum  of  less  than  $10  for  each  alien,  concerning  whom 
the  above  information  is  not  contained  in  any  list  or  mani- 
fest?" 

1  am  of  opinion  that  the  penalty  prescribed  in  every  case 
of  failure  within  this  section  is  $10,  and  that  the  section  no 
more  authorizes  the  imposition  or  collection  of  a  smaller 
sum  than  it  does  that  of  a  larger. 

3,  "By  whom,  and  in  what  manner,  may  the  collection  of 
this  sum  of  $10  be  enforced?" 

The  question  supposes  that  the  master  of  the  vessel  refuses 
to  comply  with  the  demand  of  the  collector  of  customs  and 
pay  the  penalty  of  $10  for  each  violation  of  the  statute,  of 
which  the  collector  deems  him  guilty.  In  any  case,  it  is 
quite  possible  that  the  master  may  be  right  in  his  contention 
that  he  has  not  been  guilty  of  an}^  infraction  of  the  law,  and 
this  may  be  the  only  question  in  the  case.  Now,  it  seems 
certain  that  this  statute  has  not  conferred  upon  the  collector 
of  customs  the  judicial  power  to  hear  and  determine  this 
matter,  to  adjudge  the  master  guilty,  and  to  impose  the  pen- 
alty prescribed.  Thus  to  sit  in  judgment,  to  hear  and  deter- 
mine, to  adjudge  a  person  guilty  of  a  violation  of  a  penal 
statute  is  a  high  judicial  function  which  can  never  be  exer- 
cised by  an  executive  oflScer,  unless  it  has  been  expressly 
conferred  upon  him  b}^  some  law.  Had  Congress  intended 
to  confer  this  important  judicial  power  upon  the  collector  of 
customs,  it  is  morally  certain  that  it  would  have  expresed 
such  intention  in  language  fairly  susceptible  of  such  mean- 
ing. As  Congress  has  not  done  so,  it  is  but  fair  to  conclude 
that  in  this  case,  as  in  so  many  others  where  a  fine  or  pen- 
alty is  prescribed,  with  no  specific  mode  for  its  enforce- 
ment, it  intended  to  leave  the  enforcement  and  collection  of 
the  fine  or  penalty  to  the  ordinar}'^  recognized  modes  of 
legal  procedure  in  such  cases,  as  by  a  prosecution  for  the 
ofl'cnse  or  an  action  to  recover  the  penalty.  Jurisdiction  in 
general  in  cases  arising  under  the  immigration  laws  has  been 


Digitized  by  LjOOQ IC 


The  Secretary  of  Covimerce  and  Labor.  339 

conferred  upon  the  circuit  and  district  courts  concurrently. 
(Sec.  29,  act  of  March  3,  1903.) 

Your  next  and  last  question  inquires  as  to  the  power  of 
the  Secretary  of  your  Department  to  remit,  on  (food  cause 
shown,  or  reduce  the  fine  or  penalty  imposed  for  failure  to 
deliver  the  required  lists  or  manifests. 

As  to  the  $4()0  imposed  in  this  case,  it  is  not  a  cjuestion 
of  remission,  but  of  the  reversal  of  the  collector's  ruling, 
made  without  juri<3diction;  but  beyond  this  the  question  is 
of  general  application. 

It  will  be  seen  on  examination  that  the  cases  here  con- 
sidered are  peculiarly  those  which  demand  a  broad  jwwer 
of  review  and  revision.  When  we  consider  the  detailed 
variety,  extent,  and  nature  of  the  information  required  to 
be  furnished  by  the  master  in  these  manifests;  that  it  must 
be  acquired  in  a  foreign  country,  of  persons  ignorant  of  our 
language  and  generally  illiterate,  suspicious  of  the  purposes 
for  which  it  is  required,  and  often  more  disposed  to  conceal 
the  truth  than  to  impart  it;  and  that  information  given  at 
the  port  of  departure  ma}''  be  contradicted  or  varied  at  the 
port  of  arrival— in  short,  all  the  difficulties  of  getting  full 
and  accurate  information  upon  all  of  the  various  points  re- 
quired; and  when  we  consider  also  that  the  penalty  is,  by 
the  statute,  rigorously  and  equally  imposed,  whether  the 
failure  be  technical  or  substantial,  willful  or  accidental,  reck- 
less or  unavoidable,  we  find  a  case  which  calls  loudly  for  a 
power  somewhere  to  mitigate,  when  necessary,  the  rigor  of 
the  law;  and  no  official  seems  so  appropriate  for  this  pur- 
pose as  the  Secretary  of  your  Department.  While  these 
considerations  do  not  operate  to  confer  such  power  of  revi- 
sion, they  are  of  importance  in  considering  whether  Con- 
gressp  recognizing  its  necessity,  did  not  intend  to  confer  the 
power  in  some  of  the  provisions  upon  the  subject. 

Next  to  the  power  to  impose  a  fine  or  penalty  the  power 
of  remission  is  one  of  the  most  important*  functions  and  pre- 
rogatives of  government,  and  can  never  be  exercised  b}^  an 
executive  officer  unless  conferred  by  some  law.  Thus,  in 
the  case  of  T/ie  Margaretta  {9,  Gall.,  517,  518),  Mr.  Justice 
Story  said: 

"  The  power  to  remit  penalties  and  forfeitures  is  one  of 
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the  most  important  and  extensive  powers  which  can  be  exer- 
cised by  the  Government.  It  virtually  affects  the  rights, 
the  revenues,  and  the  prerogatives  of  the  United  States. 
These  can  not  be  waived  or  extinguished  except  in  cases 
and  by  the  powers  provided  by  law.  The  party,  therefore, 
who  sets  up  a  Treasury'  pardon  to  purge  awa^^  a  forfeiture, 
must  show  that  such  pardon  is  within  the  purview  of  the 
powers  confided  to  that  Department." 

And  in  Th^  Gray  Jacket  (5  Wall.,  369)  the  Supreme  Court 
said: 

"The  power  of  the  Secretary  to  remit  forfeitures  and 
penalties  is  defined  and  limited  by  law.  The  jurisdiction  is 
a  special  one  and  he  may  not  transcend  it.  If  he  do,  his 
act  is  void." 

So  that  the  only  question  is,  whether  this  power  of  remis- 
sion has  been  conferred  upon  the  head  of  3'our  Department, 
There  are  cases  where  this  power  is  conferred  specifically, 
but  this  is  not  one  of  them.  The  geneml  provisions  for  the 
remission  of  fines,  penalties,  and  forfeitures  are  found  in 
Revised  Statutes,  sections  5292-5296. 

If  we  assume  that  all  the  powers  to  remit  which  are  con- 
ferred by  those  sections  are,  by  virtue  of  section  9  of  the 
act  creating  the  Department  of  Commerce  and  Labor  (32 
Stat.,  825-829),  conferred  also  upon  the  Secretary  of  that 
Department,  the  question  still  remains  whether  those  sec- 
tions confer  the  power  as  applicable  to  the  case  here  con- 
sidered.    And  1  am  constrained  to  believe  that  they  do  not. 

Without  stopping  to  point  out  the  various  particular  cases 
to  which  this  power  is  there  expressly  made  applicable,  and, 
therefore,  by  implication,  excluding  others,  it  is  sufficient 
to  say  that  these  sections  nowhere  include  or  refer  to  cases 
of  penalty  for  a  violation  of  the  immigration  laws  relating 
to  the  bringing  aliens  to  or  landing  them  in  this  country,  or 
as  to  the  duty  of  the  master  of  the  vessel  in  such  trans- 
portation; nor  can  any  of  the  language  there  used  be  con- 
strued to  apply  to  the  case  of  a  penalt}'  imposed  on  the 
master  of  a  vessel  for  his  failure  to  furnish  to  the  immigra" 
tion  officers  the  information  required  as  to  all  alien  passen- 
gers on  board  his  vessel. 

Substantially  this  has  been  already  held  by  this  Depart- 
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ment.  In  20  Opinions,  705,  my  predecessor,  Mr.  Olney, 
held  that  these  sections  of  the  Revised  Statutes  were  not 
applicable  to  the  case  of  a  line  or  penalty  incurred  for  viola- 
tion of  the  provisions  of  the  alien  imniijrration  law. 

I  am  therefore  of  opinion  that  neither  the  provisions  of 
Title  LX VIII  ol  the  Revised  Statutes,  nor  any  other  pro- 
vision has  conferred  upon  the  Secretary  of  your  Department 
the  power  to  remit  or  change  a  penalty  imposed  under  the 
alien  immigration  act  of  March  3,  1903,  and  therefore  that 
such  power  does  not  exist. 

Since  it  appears  that  the  immigration  officers  have  much 
difficulty  in  compelling  these  lists  or  manifests  with  the 
information  required  by  the  statute,  and  that  violations,  negli- 
gent or  willful,  are  much  too  frequent,  this  case  may  afford  a 
good  occasion  for  the  suggestion  of  such  additional  legisla- 
tion as  your  Department  deems  necessary.  In  my  judgment, 
the  collector  of  customs  might  well  be  invested  with  the 
power  to  try  the  case  of  alleged  violation,  in  a  more  or  less 
summary  way,  and  impose  the  penalty  prescribed,  subject 
always  to  the  right  of  appeal  to  the  Secretaiy. 
Respectfully, 

W.  H.  MOODY. 

The  Secbetart  of  Commerce  and  Labor. 


MILITARY  ACADEMY— APPOINTMENT--CIVIL-SERVICE 
LAW— STATUTORY  CONSTRUCTION. 

The  Superintendent  of  the  United  States  Military  Academy,  in  making 
the  appointments  of  engineer  and  assistant  engineer  authorized  by  the 
act  of  April  28,  1904  (33  Stat.,  445) ,  is  limited  in  his  selection  to  those 
who  have  qualified  under  the  civil-service  law  and  rules. 

When  a  general  law  prescribes  what  persons  may  be  appointed  to  any 
class  or  kind  of  oflSce  or  place,  the  time  or  manner  of  their  appoint- 
ment, the  tenure  of  their  office,  their  qualifications  or  the  test  of  their 
qualifications  and  fitness,  any  appointment  of  the  kind  thereafter 
authorized,  must,  unless  otherwise  provided,  be  made  with  reference 
to  and  in  conformity  with  the  requirements  of  such  general  law. 

In  every  statute  authorizing  or  requiring  a  certain  act,  there  is  implied, 
as  if  there  written,  the  direction  that  such  act  shall  l>e  done  with  refer- 
ence to,  and  in  conformity  with,  existing  laws  on  the  subject. 
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Department  of  Justice, 

January  18^  1905. 

Sir:  I  have  the  honor  to  respond  to  the  request  in  your 
note  of  December  13,  1904,  with  its  inclosures,  for  an  offi- 
cial opinion  upon  the  facts  therein  stated,  namely: 

The  act  of  April  28,  1904  (33  Stat,  441,  445),  making 
appropriations  for  the  support  of  the  Military  Academy, 
for  the  fiscal  year  ending  June  30,  1905,  has  the  following 
provision: 

"  For  pay  of  engineer  of  steam,  electric,  and  refrigerating 
apparatus  for  the  cadets'  mess,  to  be  appointed  by  the 
Superintendent  of  the  United  States  Military  Academy,  one 
thousand  dollars; 

"  For  pay  of  one  assistant  engineer  of  steam,  electric,  and 
refrigerating  apparatus  for  the  cadets'  mess,  to  be  appointed 
by  the  Superintendent  of  the  United  States  Military  Aca<i- 
emy,  six  hundred  dollars." 

Under  this  provision  the  Superintendent  of  the  Military 
Academy  appointed  the  engineer  and  assistant  engineer 
thus  provided  for,  but  did  not  make  the  selection  of  these 
appointees  from  the  list  of  those  eligible  therefor  under 
the  examination  required  by  the  civil-service  act  and  the 
civil -service  rules,  and  the  question  is,  whether  the  pro- 
vision above  quoted  confers  upon  the  Superintendent  of  the 
Academy  the  power  to  select  and  appoint  any  suitable 
person,  or  must  he  make  such  appointments  from  those  found 
eligible  therefor  by  the  Civil  Service  Commission.  The 
specific  question  submitted  is  this: 

"Whether  the  Superintendent  has  the  power,  under  the 
clauses  above  quoted,  from  the  Military  Academ}'  appropri- 
ation act,  to  appoint  to  the  positions  specified  above,  with- 
out being  limited  in  his  selection  to  those  who  have  qualified 
under  the  civil-service  law  and  rules?" 

I  have  attentively  considered  the  contentions  of  the  Super- 
intendent of  the  Academy,  on  the  one  hand,  and  of  the  Civil 
Service  Commission,  on  the  other,  with  reference  to  this 
question;  but  they  need  not  be  repeated  here. 

It  is,  doubtless,  within  the  power  of  Congress  to  require 
that  all  appointments  to  certain  classes,  giwles,  or  kinds  of 
office  or  place  shall  be  made  from  those  persons  whose  fitness 
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for  the  place  and  ability  to  perform  its  duties  have  been  deter- 
mined upon  a  certain  prescribed  examination  or  test.  While 
this  limits  the  range  of  such  appointments,  it  no  more  does 
so  than  does  the  general  requirement — whether  expressed 
in  the  power  of  appointment  or  not — that  appointees  shall 
be  from  those  who  are  suitable  for,  and  competent  to,  per- 
form the  duties  of  the  place.  And  this  has  never  been 
thought  to  imduly  restrict  any  power  of  appointment.  This 
is  just  what  the  civil-service  law  and  rules  do,  besides  pre- 
scribing the  test  by  which  such  suitabilit}^  and  competency 
are  to  be  determined. 

And  I  deem  it  equally  certain  that  when  a  general  law 
prescribes  what  persons  may  be  appointed  to  any  class  or 
kind  of  office  or  place,  the  time  or  manner  of  their  appoint- 
ment, the  tenure  of  their  office,  their  qualifications  or  the 
test  of  their  qualifications  and  fitness,  any  appointment  of 
that  kind  thereafter  authorized,  must,  unless  otherwise  pro- 
vided, be  made  with  reference  to  and  in  conformity  with 
the  requirements  of  such  general  law.  I  think  it  a  mistake 
to  suppose  that,  in  order  to  bring  such  appointments  within 
the  purview  of  the  general  law,  it  would  be  necessary  to 
state  specifically  in  the  act  authorizing  them,  that  they  are 
to  be  made  as  thus  prescribed,  or  as  provided  by  law,  or  that 
such  idea  be  expressed  in  any  form.  On  the  contrary,  I 
think  that  in  order  to  exempt  such  appointments  from  the 
operation  of  the  general  law,  a  specific  exemption  therefrom 
would  be  required. 

Indeed,  as  a  general  rule,  it  may  be  said  that  in  every 
statute  authorizing  or  requiring  a  certain  act,  there  is  implied, 
as  if  there  written,  the  direction  that  such  act  shall  be  done 
with  reference  to  and  in  conformity  with  existing  laws  on 
the  subject,  if  there  are  any.  All  laws  in  pari  inateina 
should  be  construed  together,  and  so  as  to  give  force  and 
effect  to  all  and  to  not  conflict  with  each  other. 

Nor  can  I  agree  with  the  contention  that  the  clauses  above 
quoted  of  the  appropriation  act  either  repeal  by  implication 
or  in  anywise  modify  any  portion  of  the  civil  service  act. 
Indeed,  I  see  nothing  in  the  clauses  quoted  at  all  incompati- 
ble or  inconsistent  with  the  civil-service  act.  Both  may 
stand  and  operate  together.    The  former  gives  to  the  Super- 
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intendent  of  the  Military  Academy  the  power  to  appoint  the 
engineer  and  asssistant  engineer,  and  the  latter  prescribes  a 
class  from  which  such  appointees  must  be  selected. 

Assuming  then  that  these  appointees  would  have  been 
within  the  purview  of  the  civil-service  act  but  for  this  power 
of  appointment  conferred  upon  the  Superintendent,  I  am' of 
opinion  that  they  are  so  still,  and  your  question  is  answered 
in  the  negative. 

Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  War. 


CUSTOMS  LAW— DRAWBACK— IMPORTED  WHEAT. 

Where,  upon  the  exportation  of  a  product  manufactured  in  the  United 
States  from  a  combination  of  domestic  material  and  foreign  material 
which  has  paid  duty,  the  quantity  or  measure  of  the  foreign  material 
actually  present  in  the  completed  article  can  be  identified  to  the  satis- 
faction of  the  customs  officials  by  the  evidence  of  books  of  account,  or 
otherwise,  the  exporter  is  entitled  under  section  30  of  the  tariff  act  of 
July  24,  1897  (30  Stat,  211),  to  drawback  of  the  duties  paid  upon  the 
imported  material  thus  ascertained  to  be  actually  present  in  the  com- 
pleted article. 

The  word  ascertained,  as  used  in  the  proviso  to  said  section  30,  is  obvi- 
ously used  to  describe  knowledge  which  is  obtained  from  evidence, 
and  not  merely  that  which  is  obtained  from  the  exercise  of  the  senses. 

The  word  appear,  as  ui^ed  in  that  section,  does  not  require  that  the 
imported  materials  should  appt^ar  in  the  sense  of  being  seen  in  the 
completed  articles,  but  only  in  the  sense  of  being  proven  to  be  present 
in  the  completed  articles. 

Opinion  of  July  13,  1898  (22  Opin.,  Ill),  affirmed. 

Department  of  Justice, 

Ja Hilary  ^^,  1905. 
Sir:  By  your  letters  of  December  8  and  19,  3"ou  inform 
me  that  a  question  of  law  has  arisen  in  the  administration  of 
your  Department  from  the  following  facts:  Flour  is  some- 
times manufactured  in  this  country  partly  from  domestic 
wheat  and  parth'  from  foreign  wheat  which,  upon  its  impor- 
tation, had  paid  the  duties  prescribed  by  law.  The  amount 
of  imported  wheat  used  in  the  manufacture  of  every  sack  or 
barrel  of  this  flour  is  readily  ascertainable.  The  manufac- 
turers of  the  flour  thu^  made  from  a  mixture  of  imported 
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and  domestic  wheat  propose  to  export  it,  and  claim  that 
upon  its  exportation  they  are  entitled  to  a  drawback  of 
99  per  cent  of  the  duty  paid  upon  the  imported  material 
contained  in  the  exported  product.  Upon  this  statement 
of  facts,  3^ou  ask  my  opinion  whether  the  exporter  may  law- 
fully be  allowed  the  drawback  claimed. 

The  answer  to  your  question  must  be  found  in  section  30 
of  the  tariflf  act  of  July  24,  1897  (30  Stat.,  151,  211),  which 
is  the  law  now  in  existence  relating  to  the  subject.  That 
section  is  as  follows: 

"  Where  imported  materials  on  which  duties  have  been 
paid  are  used  in  the  manufacture  of  articles  manufactured 
or  produced  in  the  United  States,  there  shall  be  allowed  on 
the  exportation  of  such  articles  a  drawback  equal  in  amount 
to  the  duties  paid  on  the  materials  used,  less  one  per  centum 
of  such  duties:  Provided^  That  when  the  articles  exported  are 
made  in  part  from  domestic  materials  the  imported  materials, 
or  the  parts  of  the  articles  made  from  such  materials,  shall 
so  appear  in  the  completed  articles  that  the  quantity  or 
measure  thereof  may  be  ascertained:  And  provided  further^ 
That  the  drawback  on  any  article  allowed  under  existing  law 
shall  be  continued  at  the  i-ate  herein  provided.  That  the 
imported  materials  used  in  the  manufacture  or  production 
of  articles  entitled  to  drawback  of  customs  duties  when 
exported  shall,  in  all  cases  where  drawback  of  duties  paid 
on  such  materials  is  claimed,  be  identified,  the  quantity  of 
such  materials  used  and  the  amount  of  duties  paid  thereon 
shall  be  ascertained,  the  facts  of  the  manufacture  or  produc- 
tion of  such  articles  in  the  United  States  and  their  exporta- 
tion therofrom  shall  be  determined,  and  the  drawback  due 
thereon  shall  be  paid  to  the  manufacturer,  producer,  or 
exporter,  to  the  agent  of  either  or  to  the  person  to  whom 
such  manufacturer,  producer,  exporter,  or  agent  shall  in 
writing  order  such  drawback  paid,  under  such  regulations 
as  the  Secretary  of  the  Treasury  shall  prescribe." 

It  is  obvious  from  the  statement  of  the  case  made  by  you 
that  the  imported  whert  used  in  the  manufacture  of  the 
flour  has  been,  by  the  process  of  manufacture,  so  trans- 
formed and  commingled  with  the  domestic  wheat  used  with 
it  that  its  presence  in  the  flour  can  not  be  ascertained  by 
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chemical  analysis,  nor  by  separation  of  the  constituent  parts, 
nor  by  the  use  of  the  sight  or  any  of  the  senses.  On  the 
contrary,  its  presence  there  can  be  ascertained  only  through 
evidence  which  convinces  the  judgment  of  the  Treasury 
officials  charged  with  the  administration  of  the  law. 

Under  like  circumstances  Attorney-General  Olney,  having 
under  consideration  the  identical  law  now  in  force,  held  that 
a  drawback  could  not  be  allowed.  (21  Opin.,  110.)  The 
case  before  him  was  the  claim  of  the  Kansas  City  Smelting 
and  Refining  Company  for  a  drawback  of  duties  paid  upon 
imported  lead,  which  had  been  commingled  with  domestic 
lead*  in  the  manufacture  of  the  completed  product.  After 
saying  that  "each  molecule  of  domestic  lead  being  precisely 
like  each  molecule  of  foreign  lead  in  this  product,  it  is,  of 
course,  utterly  impossible  to  distinguish  between  them  by 
an  examination  of  the  completed  article,"  he  drew  attention 
to  the  following  proviso: 

''Provided^  That  when  the  articles  exported  are  made  in 
part  from  domestic  materials  the  imported  materials,  or  the 
parts  of  the  articles  made  from  such  materials,  shall  so  ap- 
pear in  the  completed  articles  that  the  quantity  or  measure 
thereof  may  be  ascertained." 

He  then  said: 

"You  assume  that  the  proviso  forbids  the  allowance  of  a 
drawback  except  in  cases  where  the  article  manufactured  or 
produced  can  be  so  separated  chemically  or  mechanically 
into  its  component  materials  that  the  relative  proportions 
of  each  material  may  be  ascertained  without  reference  to 
past  books  of  account.  This  assumption,  in  my  opinion,  is 
entirely  correct.  The  section  is  intended  to  apply  only  to 
cases  where  an  article  is  made  of  two  or  more  different  mate- 
rials. The  possible  existence  in  commerce  of  a  mere  mix- 
ture or  melting  together  of  articles  identically  the  same, 
though  part  domestic  and  part  foreign,  does  not  seem  to 
have  been  contemplated  by  Congress.     It  is  a  casus  om issus.^'^ 

The  principle  upon  which  the  opinion  of  Mr.  Olney  was 
based  clearly  excludes  from  the  privilege  of  the  drawback 
the  case  you  have  stated  to  me.  This  opinion  was  affirmed 
by  Attorney-General  Harmon.     (21  Opin.,  229.) 
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The  same  company,  however,  again  presented  to  the  Sec- 
retary of  the  Treasury  the  same  claim  for  drawback  under 
the  same  circumstances.  The  question  was  again  referred 
to  this  Department,  and  in  an  elabomte  opinion  prepared 
by  Solicitor-General  Richards,  and  approved  by  Attorney- 
General  Griggs  (22  Opin.,  Ill),  Mr.  Olney's  opinion  was 
reversed,  and  it  was  held  that  if  the  imported  contribution 
to  the  completed  article  were  shown  to  exist  in  it  to  the 
satisfaction  of  the  customs  officer,  so  that  the  quantity  or 
measure  thereof  could  be  ascertained,  a  drawback  might  be 
allowed,  even  though,  because  of  the  commingling  of  the 
imported  and  domestic  contributions  to  the  article  intended 
for  export,  the  imported  material  could  not  be  ascertained 
by  analysis  or  by  the  operation  of  the  senses.  It  is  to  be 
noted  that  the  latter  opinion  was  rendered  during  the 
Administration  of  President  McKinley,  who,  as  chairman  of 
the  Committee  on  Ways  and  Means  of  the  House  of  Repre- 
sentatives, had  prepared  this  identical  drawback  law%  which 
first  appeared  in  the  tariff  act  of  1890;  and  in  a  speech  in  the 
House  of  Representatives  explained  its  purpose  and  gave  to 
its  provisions  a  liberal  interpretation. 

"  The  bill,"  said  Mr.  McKinley,  "  proposes  that  the  Amer- 
ican citizen  may  import  any  product  he  desires,  manufacture 
it  into  the  finished  article,  using  in  part,  if  necessary,  in  such 
manufacture  domestic  materials,  and  when  the  completed 
product  is  entered  for  export  refunds  to  him  within  1  per 
cent  of  all  the  duty  he  paid  upon  his  imported  materials. 

"That  is,  we  give  to  the  capital  and  labor  of  this  country 
substantially  free  trade  in  all  foreign  materials  for  use  in  the 
markets  of  the  world.  We  do  not  require  that  the  product 
shall  be  made  wholly  of  the  foreign  material.  Already, 
under  special  provisions  of  laws  and  regulations  of  the 
Treasury  Department,  parts  of  a  finished  product  made  here 
and  attached  to  the  finished  article  does  not  deprive  the 
exporter  of  his  drawback. 

'*  We  have  extended  this  provision  and  in  every  way  pos- 
sible liberalized  it,  so  that  the  domestic  and  foreign  product 
can  be  combined  and  still  allow  to  the  exporter  99  per  cent 
upon  the  duty  he  pays  upon  his  foreign  material  ihtended 
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for  export;  which  is,  in  effect,  what  free  traders  and  our 
political  opponents  are  clamoring  for,  namely,  free  mw  ma- 
terial for  the  foreign  trade.  And  if  you  are  desirous  of 
seeing  what  you  can  do  in  the  way  of  entering  the  foreign 
market,  here  is  the  opportunity^  for  you. 

******* 

"  It  completely^,  if  the  provision  be  adopted,  disposes  of 
what  has  sometimes  seemed  to  be  an  almost  unanswerable 
argument  that  has  been  presented  by  our  friends  on  the 
other  side,  that  if  we  only  had  free  raw  material  we  could 
go  out  and  capture  the  markets  of  the  world.  We  give  them 
now  within  1  per  cent  of  free  raw  material,  and  invite  them 
to  go  out  and  capture  the  markets  of  the  world." 

"Mr.  Springer.  Will  the  gentleman  permit  me  to  ask  if 
that  also  applies  to  wool? 

"Mr.  McKiNLEY.  Yes;  it  applies  to  an^'thing  which  they 
choose  to  import  for  purposes  of  manufacture." 

(Vol.  21,  Congressional  Record,  p.  4248.) 

The  principle  upon  which  the  opinion  of  Mr.  Griggs  was 
based  as  clearly  admits  the  case  stated  by  you  to  the  privi- 
lege of  the  drawback  as  that  of  Mr.  Olney  excludes  it.  The 
two  opinions  are  irreconcilable,  and  the  later  distinctly  over- 
ruled the  earlier.  The  opinion  of  Mr.  Griggs  has  been 
acted  upon  in  administration.  Upon  inquiry  from  you,  I 
have  learned  that,  accepting  the  opinion  of  Mr.  Griggs  as 
stating  the  settled  interpretation  of  the  drawback  law,  draw- 
backs in  large  amounts  have  been  Ascertained  from  books  of 
account  of  the  exporters  and  other  evidence,  and  upon  such 
evidence  have  been  paid  by  the  Treasury  Department  to 
those  claiming  them.  In  the  tobil  drawback,  amounting  to 
over  $5,000,000,  paid  by  the  Treasury  Department  in  the 
year  1903,  a  very  large  proportion  was  paid  upon  the  expor- 
tation of  manufactures  in  which  the  imported  and  domestic 
materials  were  so  blended  that  they  wore  not  apparent  to 
the  sight  or  other  senses,  and  could  only  be  ascertained  by 
the  manufacturer's  record.  The  following  specific  cases  are 
cited  as  instances: 

All  forms  of  manufactured  lead $145, 141. 70 

Manufa(?ture8  from  sugar  and  molasses 800, 002. 36 

Alcoholic  preparations  of  all  kinds 106, 974.  77 

Manufactures  of  iron  and  steel 307. 597, 97 
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It  is  clear,  therefore,  that  a  departure  from  the  principle 
governing  Mr.  Griggs's  opinion  and  a  return  to  that  govern- 
ing Mr.  Olney's  opinion  would  have  grave  consequences  in 
the  administration  of  the  drawback  law  by  requiring  the 
cessation  of  many  drawbacks  now  allowed. 

I  should  hesitate  long  before  rendering  an  opinion  which 
would  have  so  disastrous  an  effect,  and  should  especially 
hesitate  to  overrule  an  opinion  of  one  of  my  predecessors, 
delivered  after  grave  consideration,  itself  overruling  a 
previous  opinion  and  followed  by  administrative  acts  of 
serious  importance.  Nothing  would  justify  such  a  course 
excepta  controlling  judicial  opinion.  No  such  opinion  has 
come  to  my  attention,  but  on  the  contrary,  the  only  deci- 
sion of  the  Supreme  Court  which  has  any  bearing  upon  the 
question  tends  to  sustain  drawbacks  of  this  character. 
{Joseph  Schlitz  Brewing  Cowpany  v.  United  States^  35 
Court  of  Claims  Report,  110;  181  U.  S.,  584.) 

The  claimant  in  that  case  was  engaged  in  the  manufacture 
of  beer  for  export.  In  the  brewing  of  the  beer  imported 
hops  and  barley,  upon  which  duties  had- been  paid,  were 
used  with  other  material  of  domestic  origin,  thus  present- 
ing a  case  of  the  blending  of  imported  and  domestic  materials 
so  that  the  imported  contribution  was  not  apparent  to  the 
sight  or  other  senses  in  the  completed  article.  The  bottles 
in  which  the  exported  beer  was  placed,  and  the  corks  used 
in  them,  were  also  imports  upon  which  duties  had  been  paid. 
The  action  was  brought  for  the  jjurpose  of  recovering  the 
drawback  of  the  duties  paid  upon  the  hops  and  barley  used 
and  of- the  duties  paid  upon  the  bottles  and  corks  used. 
The  Court  of  Claims  rendered  the  judgment  that  the  claim- 
ant could  recover  the  drawback  on  the  barley  and  hops  but 
not  upon  the  bottles  and  corks.  The  claimant  appealed, 
while  the  Government  acquiesced  in  the  judgment  of  the 
court,  allowing  the  drawback  upon  the  hops  and  barle}'. 
The  question,  therefore,  of  the  legality  of  that  drawback 
was  not  directly  before  the  Supreme  Court.  But  the 
opinion  of  the  Supreme  ('ourt. affirming  the  judgment  of 
the  Court  of  Claims  with  respect  to  the  drawback  upon  the 
bottles  and  corks,  on  the  ground  that  they  did  not  enter 
into  and  form  one  of  the  ingredients  of  the  manufactured 
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article,  expressly  says  that  the  drawback  in  the  case  of  the 
hops  and  barle}',  which  did  form  one  of  the  ingredients  of 
the  manufactured  article,  was  "properly  allowed  by  the 
Court  of  Claims."  It  need  not  be  said  that  such  an  expres- 
sion of  opinion,  even  though  unnecessary  to  the  decision  of 
the  case,  ought  to  be  given  great  weight.  I  am  unable  to 
see  any  distinction  between  the  case  of  imported  hops  and 
barley  used  as  an  ingredient  in  beer  manufactured  for 
export  and  imported  wheat  used  as  an  ingredient  of  flour 
manufactured  for  export.  As,  however,  the  question  itself 
was  not  before  the  court  for  decision,  making  it  therefore 
unnecessary  to  state  the  grounds  of  the  opinion  expressed, 
I  venture  to  discuss  the  question  apart  from  the  authorities 
which  1  have  cited.  There  are  two  canons  of  interpretation 
which  are  applicable  to  this  case. 

First.  The  intention  to  grant  a  drawback  must  clearly 
appear  in  the  law  under  which  it  is  claimed.  Drawbacks 
are  privileges,  and  therefore  the  statute  under  which  they 
are  claimed  must  be  strictly  construed  and  all  doubts 
resolved  in  favor  of  the  Government.  { United  States  v. 
Allen.,1%^  U.  S.,499;  and  Caniell  v.  Coym,19^  U.  S.,  418.) 

Second.  The  statute  must  be  so  construed  as  to  give  every 
part  of  it  some  meaning  and  etfect. 

I  enter  upon  the  discussion  of  the  meaning  of  the  law 
having  in  full  view  these  principles  of  interpretation. 

Under  the  main  part  of  section  30,  under  consideration, 
upon  exportation  of  the  product,  a  drawback  is  allowed 
of  the  duties  paid  on  imported  materials  which  "are  used 
in  the  manufacture  of  articles  manufactured  or  produced 
in  the  United  States."  Under  this  provision,  unqualified, 
undoubtedly  drawbacks  would  be  allowable  of  the  duties 
on  all  imported  materials  "used"  in  the  manufacture, even 
though  it  had  not  become  a  component  part  of  the  com- 
pleted product.  There  is  a  distinction  between  the  use  of 
imported  material  in  manufacture  and  its  appearance  as  a 
component  part  of  the  completed  product.  The  one  may 
exist  without  the  other.  This  distinction  has  been  clearly 
recognized  in  the  tariff  laws,  and  appears,  for  instance,  in 
paragraph  74  of  the  act  of  1890  (26  Stat.,  570),  which  is  as 
follows: 
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"All  medicinal  preparations,  including  medicinal  proprie- 
tary preparations,  of  which  alcohol  is  a  component  part,  or 
in  the  preparation  of  which  alcohol  is  used,  not  specially 
provided  for  in  this  act,  fifty  cents  per  pound;" 
in  paragraph  58  of  the  act  of  1894  (28  Stat.,  511),  which  is 
is  as  follows: 

''All  medicinal  preparations,  including  medicinal  coal- 
tar  preparations  and  medicinal  proprietary  preparations,  of 
which  alcohol  is  a  component  part,  or  in  the  preparation 
of  which  alcohol  is  used,  not  specially  provided  for  in  this 
act,  fifty  cents  per  pound." 
and  in  paragraph  67  of  the  act  of  1897,  which  is  as  follows: 

''Medicinal  preparations  containing  alcohol,  or  in  the 
preparation  of  which  alcohol  is  used,  not  specially  provided 
for  in  this  act,  fifty-five  cents  per  pound." 

I  am  informed  that  in  point  of  fact  many  of  the  materials 
sometimes  used  in  the  manufacture  are  consumed  in  whole 
or  in  part  in  the  use,  or  wasted  in  part  in  the  use,  or,  hav- 
ing been  extracted,  survive  for  future  use.  So  far  as  such 
materials  are  consumed  by  the  use,  or  wasted  or  extracted 
for  future  use,  they^  do  not  form  a  component  part  of  the 
completed  product.  Such  is  the  case,  for  instance,  with 
respect  to  alcohol  used  in  solid  extracts,  to  solvent  used  in 
cutting  the  shell-lac  used  in  the  manufacture  of  stiff  hats,  to 
fusel  oil  and  acetic  acid  used  in  the  production  of  celluloid. 
Unless,  then,  Congress  intended  to  allow  a  drawback  upon 
imported  materials  used  in  the  manufacture,  whether  they 
subsequently  appeared  as  a  component  part  of  the  completed 
product  or  not,  it  was  necessary  to  restrain  the  generality 
of  the  provision  of  the  main  body  of  the  act  by  some  appro- 
priate language.  This  was  done  by  the  first  proviso,  which 
is  as  follows: 

'''  Prooided^  That  when  the  articles  exported  are  made  in 
part  from  domestic  materials  the  imported  materials,  or  the 
parts  of  the  articles  made  from  such  materials,  shall  so 
appear  in  the  completed  articles  that  the  quantity  or  meas- 
ure thereof  may  be  ascertained." 

This  proviso  excludes  from  the  privilege  of  the  drawback 
the  imported  materials  which,  though  used  in  the  manufac- 
ture, do  npt  appear  as  a  component  part  of  the  completed 
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product.  Such  an  interpretation  ^ives  to  the  proviso  a  clear 
and  well-defined  office  and  effect.  The  imported  materials 
on  which  a  drawback  is  claimed  must  "  appear  in  the  com- 
pleted articles. "  Does  this  language  mean  that  the  imported 
material  must  appear  so  that  it  may  be  seen  and  weighed  or 
measured?  In  my  opinion,  the  word  ought  not  to  be  given 
that  meaning.  The  word  "appear"  is  here  used  with  a 
very  common  meaning — perhaps  the  most  common  meaning 
it  has  in  legal  phraseology — and  describes  that  knowledge 
which  comes  to  the  mind  as  the  result  of  evidence  as  well  as 
the  knowledge  derived  from  the  exercise  of  the  senses.  In 
that  sense  a  fact  "appears"  to  exist  when  by  any  evidence 
which  satisfies  the  understanding  it  is  shown  to  exist.  Giv- 
ing to  the  word  this  meaning  the  statute  does  not  require 
that  the  imported  materials  should  appear  in  the  sense  of 
being  seen  in  the  completed  articles,  but  only  in  the  sense 
of  being  proved  to  be  present  in  the  completed  articles. 
This  meaning  of  the  word  "appear"  is  emphasized  by  the 
words  which  follow  and  which  qualify  and  explain  it;  the 
imported  materials,  the  statute  says,  "shall  so  appear  in  the 
completed  articles  that  the  quantity  (yr  measure  thereof  may 
he  ascertainedP  The  words  "quantity  or  measure  thereof 
may  be  ascertained"  are  appropriate  to  describe  knowledge 
obtained  not  merely  from  the  senses,  but  as  the  result  of 
evidence  and  the  judgment  arrived  at  by  reasoning  upon 
evidence.  In  the  next  proviso  in  this  very  section,  where 
it  is  provided  that  "the  quantity  of  such  materials  used  and 
the  amount  of  duties  paid  thereon  shall  be  ascertained," 
the  word  "ascertained"  is  obviously  used  to  describe  the 
knowledge  which  is  obtained  from  evidence,  and  not  merely 
that  which  is  obtained  from  the  exercise  of  the  senses.  I 
think  the  same  word  is  used  in  the  same  sense  in  the  first 
proviso  also. 

In  my  opinion,  where  it  is  proposed  to  export  a  product 
manufactured  in  the  United  States  from  a  combination  of 
domestic  material  and  foreign  material  which  has  paid  duty, 
and  the  customs  officials  can  identify  the  foreign  material 
and  can  ascertain  to  their  satisfaction,  by  the  evidence  of 
books  of  account  or  otherwise   the  quantity  or  measure  of 
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the  foreign  material  actually  present  in  the  completed  arti- 
cle, the  exporter  is  entitled  to  receive  a  drawback  of  99  per 
cent  of  the  duties  paid  upon  the  imported  material  thus 
ascertained  to  be  actually  present  in  the  completed  article. 

I  do  not  wish  to  be  understood  as  expressing  the  opinion 
that  the  evidence  of  the  books  of  account  of  the  manufac- 
turers is  alone  sufficient,  without  the  aid  of  other  evidence, 
to  establish  the  rights  of  the  manufacturer  to  the  drawback. 
I  express  no  opinion  upon  that  subject,  as  the  nature  of  the 
evidence  disclosed  by  them  is  not  before  me.  The  amount 
and  chai'acter  of  the  evidence  which  should  be  required  by 
you  is  within  your  administrative  discretion.  It  is  to  be 
presumed  that,  having  in  view  the  dangers  of  mistake  or 
substitution  of  material,  suitable  regulations  will  be  framed 
which  will  require  clear  proof  of  the  identity  and  quantity 
of  the  imported  material  used,  the  amount  of  duties  paid 
thereon,  and  the  quantity  or  measure  of  the  imported  ma- 
terial actually  present  in  the  completed  article  offered  for 
export.  Under  the  conditions  which  I  have  stated,  the  man- 
ufacturer in  my  opinion  is  entitled  to  the  drawback  allowed 
by  section  30  of  the  tariff  act  of  Jul}^  24,  1897,  and  I  so 
advise  you. 

My  conclusion  is  not  affected  by  provisions  contained  in 
section  15  of  the  tariff  act  of  July  24,  1897,  relating  to  man- 
ufacture in  bonded  warehouses.  That  section  does  not  at- 
tempt to  deal  with  the  question  of  drawback  of  duties  which 
have  been  paid,  but  provides  merel}'  for  manufacture  from . 
raw  materials  which,  by  reason  of  their  remaining  in  bonded 
warehouses,  have  paid  neither  customs  duty  nor  internal- 
revenue  tax.  1  can  not,  therefore,  conceive  of  an}'  bearing 
which  section  15  has  upon  the  interpretation  of  section  30. 
Very  respectfully, 

W.  H.  MOODY. 

The  Secretary  of  the  Treasury. 
13243— VOL  25-04 23 
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POSTMASTER-GENERAL— RETURN-POSTAGE     CLEARING 
COMPANY. 

The  Postmaster-General  is  without  authority  to  put  into  operation  the 
plan  of  the  Return- Postage  Clearing  Company,  designed  to  relieve  ad- 
vertisers and  others  from  paying  postage  on  return  cards  and  envelopes 
until  they  are  actually  deposited  in  the  mails  and  reach  the  office  of 
destination,  and  giving  to  that  company  the  exclusive  control  of  the 
sale  of  such  return  envelopes  and  postal  cards,  for  the  reason  that  its 
adoption  would  violate  the  spirit  and  also  the  letter  of  many  of  the 
provisions  of  the  postal  laws: 

The  long-established  policy  of  the  Government  is  to  exercise  exclusive 
control  over  the  postal  service.  Under  the  plan  propos^ed  there  would 
be  a  divided  respont«ibility. 

Section  3896,  Revised  Statutes,  requires  postage  on  all  mail  matter  to  be 
prepaid  by  stamps  at  the  time  of  mailing,  except  in  certain  cases  spe- 
cially provided  for  by  law. 

Section  14  of  the  act  of  July  12,  1876  (19  Stat.,  82),  prohibits  the  Post- 
Office  Department  from  selling  stamped  envelopes  and  paper  for  leas 
than  its  face  value,  including  the  cost  of  production. 

Section  3915,  Revised  Statutes,  provides  that  stamped  envelopes  shall 
be  sold  as  nearly  as  may  be  at  the  cost  of  production,  with  the  value 
of  the  postage  stamps  impressed  thereon,  and  that  "no  stamped  en- 
velope furnished  by  the  Government  shall  contain  any  lithographing 
or  engraving,  nor  any  printing  except  a  printed  request  to  return  the 
letter  to  the  writer." 

Section  3920,  Revised  Statutes,  as  amended  by  the  act  of  June  17,  1878 
(20  Stat.,  141 ),  provides  that  no  postmaster  or  other  i>erson  connected 
with  the  postal  service  shall  sell  or  disjKDse  of  postage  stamps  or  pos- 
tal cards  for  any  larger  or  less  sum  than  the  values  indicated  on  their 
faces. 

While  it  might  not  be  a  violation  of  section  32  of  the  act  of  March  3, 
1879  (20  Stat.,  362),  which  forbids  payment  of  money  for  royalty  or 
patent  on  any  double  postal  card  or  envelope,  the  carr>'ing  into  effect 
of  the  scheme  would  be  to  give  the  company  an  absolute  monopoly 
of  the  sale  of  all  such  envelopes  and  cards,  and  to  place  it  in  a  posi- 
tion to  exact  tribute  from  the  public. 

Depautment  of  Justice, 

January  31^  1906, 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  }•  our 
letter  of  November  15  last,  inclosing  "'an  application  of  The 
Return -Postage  Clearing  Company  to  have  a  plan  outUned 
therein  put  into  operation"  by  the  Post-Office  Depanmeni. 
You  stale  that  you  believe  3'OU  have  authority  '*to*placc 
this  plan  in  operation,  but  before  acting  desire  my  opinion/' 
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The  Return-Postage  (Clearing  Company  proposes  to  make 
use  of  a  certain  patenU^d  ' '  device,  ■'  which  the  compan}'  alleges 
it  controls.  This '^device"  consists  of  the  idea  of  return 
postal  cards  and  envelopes. 

At  present  advertisers  and  others  send  out  thousands  of 
return  postal  cards  costing  2  cents  each,  and  also  send  out, 
inclosed  in  other  envelopes,  thousands  of  stamped  envelopes 
addressed  to  the  advertiser  or  person  sending  them  out.  If 
the  return  card  is  not  used,  there  is  a  loss  to  the  advertiser, 
or  person  sending  it  out,  of  a  cent,  and  a  corresponding  gain 
to  the  Government.  If  the  stamped  envelope  is  not  used, 
the  advertiser  or  person  sending  it  out  loses  a  fraction  over 
two  cents,  and  the  Government  makes  a  corresponding  gain. 

The  plan  or  scheme  of  The  Return-Postage  Clearing  Com- 
pany is  designed  to  relieve  advertisers  and  others  from  pa}^- 
ing  for  the  postage  on  these  return  cards  and  envelopes 
until  such  cards  and  envelopes  are  actually  deposited  in  the 
mails  and  reach  the  office  of  destination. 

It  is  proposed  that  the  Post-Office  Department  shall  pre- 
pare and  sell  to  the  company  envelopes  and  postal  cards 
with  a  specially  denlgned  stamp  on  the  upptnr  rlght-hatul  cor- 
ner^ the  envelopes  and  cards  to  be  of  such  form  and  color 
as  will  tend  to  make  them  distinguishable  from  other  mail 
matter.  These  cards  and  envelopes  are  to  be  addressed  to 
the  company,  with  a  sub-address  in  the  lower  left-hand  corner 
in  small  type,  which  sub-address  is  to  indicate  the  person  or  • 
concern  for  whom  such  missives  are  really  intended.  Upon 
the  receipt  at  the  office  of  destination  of  such  missives,  they 
are  to  be  delivered  to  the  representative  of  T1ie>  Rctni^n- 
Postage  Clearing  Company^  who  will  then  undertake  their 
distribution  to  the  sub-addressees.  These  envelopes  and 
lK)stal  cards  having  such  specially  designed  stamp,  the 
Government  is  to  sell  to  the  company  ^^at  the  actual  cast  of 
production^  with  10  per  cent  added  to  corer  jmssihUrinciden- 
tah.^'^  The  company  is  '*to  have  authority  to  sell  these 
cards  and  envelopes  at  a  reasonable  but  uniform  price." 

The  persons  to  whom  such  cards  and  envelopes  are  sent 
are  then  to  be  permitted  to  deposit  them  in  the  mails  with- 
out paying  postage  thereon,  and  such  cards  and  envelopes 
are  then  to  pass  through  the  mails  to  the  office  indicated  by 
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the  address  of  the  company  printed  thereon — that  is,  to  the 
office  of  destination,  where  they  are  to  be  separated  from 
other  mail  matter,  and,  as  before  stated,  delivered  to  the  agent 
of  the  company  upon  payment  of  the  aggregate  amount  of 
the  postiige  due  thereon.  The  compan}'  proposes  to  indem- 
nify the  Government  against  loss,  and  to  insure  the  payment 
of  the  postage  upon  all  cards  and  envelopes  d<^poHtted  and 
returned  in  the  mails,  by  depositing  with  the  PovStmaster- 
General  $100,000,  or  such  sum  as  ma}'  be  agreed  upon,  '''with 
authority  to  the  Postmaster-General  to  apply  so  much 
thereof  as  may  at  <iny  time  become  due  to  the  Govern- 
ment at  any  post-office  in  the  United  States."  The  con- 
tract with  the  company  is  to  be  for  a  term  of  four  years 
with  the  privilege  of  renewal,  and  subject  to  revocation 
by  the  Postmaster-General  at  any  time  during  the  first 
year  on  four  months'  notice. 

It  appears  that  Congress  has  been  repeatedly  asked  to 
enact  legislation  that  would  engnif  t  this  and  similar  schemes 
upon  the  postal  system,  but  all  efforts  to  that  end  have 
failed.  This  particular  scheme  has  been  before  Congress 
no  less  than  five  times,  and  each  time  Congress  has  failed 
to  authorize  the  Postmaster-General  to  adopt  it. 

No  part  of  the  Government  service  more  closely  affects 
the  people  than  the  postal  service.  It  is  the  great  artery 
and  vehicle  of  communication  between  them.  Its  advance- 
ment and  perfection  have,  to  a  great  degree,  contributed  to 
the  general  progress  and  prosperity  of  the  nation.  Con- 
gress, recognizing  this,  has  jealously  guarded  and  conserved 
this  great  privilege  for  the  people.  It  has  by  appropriate 
legislation  assumed  exclusive  control  over  and  responsibility 
for  the  mails,  and  has  prohibited  individuals  from  attempt- 
ing to  share  such  control  and  responsi})ility.  The  proposed 
scheme  is  such  a  departure  from  this  well-established  policy 
of  the  Government  in  assuming  exclusive  control  of  the 
mails,  that  I  might  w^ell  base  my  opinion  that  there  is  no 
present  authority  for  its  adoption,  upon  this  phase  of  the 
case  alone.  " 

To-day  the  Government  assumes  control  of  mail  matter 
from  the  moment  it  is  deposited  in  the  mails  until  it  reaches 
tiie  hands  of  the  party  for  whom  it  is  intended.     There  is 
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no  division  of  responsibility.  Under  the  proposed  system 
we  would  have  in  all  the  larger  centers  of  the  country  an 
army  of  private  carriers  betw^een  whom  and  the  Govern- 
ment there  would  be  no  privity  of  contract,  and  who  would 
be  bound,  not  to  the  Government,  but  to  their  employer — 
The  Return-Postage  Clearing  Company.  Many  of  the 
envelopes  returned  would  contain  valuable  remittances,  and 
it  is  inevitable  that  losses  would  occur.  In  the  event  the 
responsibility  for  such  losses  should  be  traced  to  these  pri- 
vate cari'iers,  they  could  not  be  punished  under  the  present 
law,  since  it  is  obvious  that  they  would  not  be  carriers  of 
the  United  States. 

Moreover,  endless  confusion  would  result  in  cases  where 
losses  of  valuable  mail  matter  occurred  in  fixing  the  respon- 
sibility for  such  losses.  Under  the  present  system  only 
sworn  oflScers  or  employees  of  the  Government  are  permit 
ted  to  handle  this  mail.  Under  the  proposed  system  it 
would  be  practically  impossible  to  fix  the  responsibility  for 
losses.  There  can  be  no  doubt  that  there  would  be  a  divided 
responsibility  such  as  w^ould  constitute  a  very  serious  dei^ar- 
ture  from  the  long-established  policy  of  the  Government. 

It  may  be  contended  that  since  the  name  of  the  compan}^ 
is  to  appear  on  the  return  envelopes  and  cards,  a  delivery 
of  such  missives  to  the  compan}^  will  absolve  the  Govern- 
ment from  all  further  liability  or  concern.  No  such  con- 
tention should  be  countenanced  or  tolerated.  Such  missives 
will  be  intended  for  and  belong  to  the  sub-addressees,  who, 
under  the  law,  have  a  right  to  assume  that  the  Government 
will  not  voluntarily  surrender  to  a  private  monopoly  any 
part  of  its  responsibility  for  the  mails  without  adequate 
protection  to  the  people. 

A  brief  review  of  the  postal  laws  discloses  many  additional 
reasons  why  this  scheme  should  not  be  put  into  operation 
without  the  express  authority  of  Congress.  In  fact  it  may 
be  said  that  this  scheme  is  violative  of  both  the  spirit  and 
letter  of  many  provisions  of  the  postal  laws. 

Section  3915,  Revised  Statutes,  provides  that  — 

*'The  Postmaster-General  shall  provide  suitable  letter 
and  newspaper  envelopes,  *  *  *  with  postage  stamps 
with  such  device  and  of  such  suitable  denominations  as  he 
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may  direct,  impressed  thereon;  and  such  envelopes  shall  be 
known  as  ^  stamjSed  envelopes,'  and  shall  he  sold^  om  nearly 
a«  may  he^  ut  the  coat  of  procuring  the)  n^  with  the  addition  of 
the  tHihie  ofth^*  jWKtage  stamps  impressed  tht^eon;  hut  no 
sta/npKl  envelope  f  urn i^h/id  hy  tJw.  Government  shall  cont/iin 
any  lithographing  or  engraving^  nor  any  printing  except  a 
printed  request  to  return  the  letter  to  the  writer.  Letters 
and  papers  inclosed  in  sucli  stamped  envelopes  shall,  if 
the  postage  stamp  is  of  a  denomination  sufficient  to  cover 
the  postage  properly  chargeable  thereon,  pass  in  the  mail 
as  prepaid  matter." 

The  appropriation  for  the  manufacture  of  stamped  envel- 
opes and  wrappers,  in  the  postal -service  appropriation  act 
of  June  23,  1874  (18  Stat.,  231),  was  followed  by  a  reenact- 
ment  of  that  part  of  section  3915  above  quoted,  which  pro- 
vides that  no  ''envelope  furnished  by  the  Government  shall 
contain  any  lithographing  or  engraving,  nor  any  printing 
except  a  printed  request  to  return  the  letter  to  the  writer." 

The  Return-Posttige  Clearing  Company  proposes  that  the 
Government  shall  print  the  words  "Unmailable  if  the 
address  be  altered,"  upon  all  postal  cards  and  stamped  envel- 
opes furnished  the  company  by  the  Government  under  this 
proposed  arrangement.  In  view  of  the  provisions  of  the 
law^  above  quoted,  that  stamped  envelopes  shall  contain  no 
printing  except  a  printed  request  to  return  the  letter  to  the 
w^riter,  and  that  "letters  and  papers  inclosed  in  such 
stamped  envelopes  shall,  if  the  postage  stamp-is  of  a  denom- 
ination sufficient  to  cover  the  postiige  properly  chargeable 
thereon,  pass  in  the  mail  as  prepaid  matter,"  it  is  at  least 
open  to  doubt  whether  the  Post-Office  Department  may 
legally  impose  such  a  restriction  upon  the  purchasers  of 
stamped  envelopes. 

Section  3916,  Revised  Statutes,  provides  that — 

''To  facilitate  letter  correspondence,  and  to  provide  for 
the  transmission  in  the  mails,  at  a  reduced  rate  of  postage, 
of  messages,  orders,  notices,  and  other  short  comtuuBica- 
tions,  either  printed  or  written  in  pencil  or  ink,  the  Post- 
master-General is  authorized  and  directed  to  furnish  and 
issue  to  the  pul)lic,  with  postage  stamps  impressed  upon  them^ 
'postal  cards,'  manufactured  of  good  stiff  paper,  of  such 
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quality,  form,  and  size  as  he  shall  deem  best  adapted  for 
general  use;  which  cards  shall  be  used  as  a  means  of  postal 
intercouise,  under  rules  and  regulations  to  be  prescribed  by 
the  Postmaster-General,  and  when  so  used  shall  be  trans- 
mitted through  the  mails  at  a  postage  charge  of  one  cent 
each,  including  the  cost  of  their  manufacture." 

Section  3018,  Revised  Statutes,  provides  that — 

"Postage  stamps  and  stamped  envelopes  shall  be  fur- 
nished by  the  Postmaster-General  to  all  postmasters,  and 
shall  be  kept  for  sale  at  all  post  offices;  and  each  postmaster 
shall  be  held  accountable  for  all  such  stamps  and  envelopes 
furnished  to  him." 

The  act  of  July  12, 1876, section  14  (19  Stat.,  82),  declares 
that— 

"'iVb  stamped  envelopes  or  neicspaper  vrappers  shall  he 
sold  hy  the  Post- Office  Department  at  less  {in  addition  to 
t/ie  legal  postage)  tJvan  the  cost^  including  all  salaries^  cl^rk 
hiTe^  and  other  expenses  connected  thereirith.''^ 

Under  section  3920,  Revised  Statutes,  as  amended  by  the 
act  of  June  17,  1878  (20  Stat,  141),  it  is  provided  that— 

a*  *  *  j^Q  postmaster  of  any  class,  or  other  person 
connected  with  the  postal  service,  intrusted  with  the  sale  or 
custod}^  of  postage  stamps,  staniped  envelopes,  cfv  postiil 
cards,  shall  use  or  dispose  of  them  in  the  payment  of  debts 
or  in  the  purchase  of  merchandise  or  other  salable  articles, 
or  pledge  or  hypothecate  the  same,  or  sell  or  dispose  of 
them  except  for  cash,  or  sell  or  dispose  of  postage  stamps  or 
postal  cards  for  any  larger  or  less  sum  than  the  values  indi- 
cated on  their  faces^  or  sell  or  dispose  of  stamped  envelopes 
for  a  larger  or  less  sum  than  is  charged  therefor  by  the 
Post-Office  Department  for  like  quantities,  or  sell  or  dispose 
of  postage  stamps,  stamped  envelopes,  or  postal  cards 
otherwise  than  as  provided  by  law  and  the  regulations  of 
the  Post-Office  Department;  and  any  postmaster,  or  other 
person  connected  with  the  postal  service,  who  shall  violate 
any  of  these  provisions  shall  be  deemed  guilt}^  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  fined  in  any 
sum  not  less  than  fifty  nor  more  than  five  hundred  dollars, 
or  be  imprisoned  for  a  term  not  exceeding  one  year." 

If  we  examine  section  3920  as  amended,  in  connection 
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with  the  act  of  July  12,  1876,  and  sections  3916  and  3918,  it 
is  at  once  apparent  that  Congress  intended  to  prohibit  the 
"Post-Office  Department"  and  a  ''postmaster  of  any  class, 
or  other  person  connected  with  the  postal  service  intrusted 
with  the  sale  or  custody "  of  stamped  paper  from  selling 
such  stamped  paper  at  less  than  its  face  value.  The 
Postmaster-General  is  clearly  within  the  inhibition. 
Indeed,  to  rule  otherwise  would  be  to  do  violence  to  the 
plain  and  expressed  intent  of  Con^^ress. 

Under  the  scheme  proposed  by  this  company  millions  of 
postal  cards  and  stamped  envelopes  are  to  be  sold  and  de- 
livered to  the  company  at  the  mere  cost  of  production  with 
10  per  cent  added.  To  illustrate,  the  original  proposition 
of  the  company  was  to  purchase  at  the  outset  3,000,000 
stamped  envelopes  and  5,000,000  postal  cards.  Stamped 
envelopes  are  sold  to  the  public  at  §21.20  per  thousand,  the 
$20  being  represented  by  the  stamps  on  the  envelopes,  and 
the  $1.20  being  represented  ''in  the  cost  including  all  sala- 
ries, clerk  hire,  and  other  expenses"  involved  in  the  pro- 
duction of  the  envelopes.  It  will  thus  be  seen  that  3,000,000 
stamped  envelopes  would  cost  any  individual  $63,600.  This 
company,  instead  of  paying  $21.20  per  thousand,  proposes 
to  pay  ^1.20  per  thousand  plus  10  per  cent,  or  $1.32  per 
thousand,  or  $3,960,  for  3,000,000  envelopes.  The  postal 
cards  now  in  use  cost  the  Government  21f  cents  per  thou- 
sand, or  $1,087.50  for  5,000,000,  which  the  Government 
would,  under  the  law,  sell  an  individual  for  $50,000.  This 
company  proposes  to  pay  §1,087.50  plus  10  per  cent  of  that 
sum,  or  $1,196.25  in  all,  for  §50,000  worth  of  cards.  The 
company  then  sells  these  3,000,000  envelopes  and  5,000,000 
cards  to  its  customers  "at  a  reasonable  but  uniform  price." 
An  examination  of  the  proposal  of  the  company  fails  to  dis- 
close who  is  to  fix  this  "reasona])le  but  uniform  price." 
There  being  no  other  limitation  as  to  the  authority  of  the 
company,  presumably  an}^  price  not  greatly  exceeding  the 
price  charged  by  the  (lovernment  to  the  public,  namely, 
$21.20  per  thousand  for  envelopes,  and  $10  per  thousand  for 
cards,  would  proba})ly  be  considered  a  reasonable  price. 

I  am  unable  to  reconcile  such  a  tnuisaction  with  the  plain 
and  explicit  injunction  of  Congress  that ''  no  stainpod  onvel- 
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opes  shall  be  sold  by  the  Post-Office  Department  at  less 
(in  addition  to  legal  postage)  than  the  cost,  including  all 
salaries,  clerk  hire,  and  other  expenses  connected  there- 
with," '^or  sell  or  dispose  of  postal  cards  for  any  larger  or 
less  sum  than  the  values  indicated  on  their  faces."  Section 
3919,  Revised  Statutes,  contains  the  only  modification  of 
these  inhibitions  in  reference  to  the  sale  of  stamped  paper, 
and  provides: 

^'Postage  stamps  and  stamped  envelopes  may  be  sold  at 
a  discount  to  certain  designated  agents,  who  will  agree  to 
sell  again  without  discoimt,  under  rules  to  be  prescribed 
by  the  Postmaster-General;  but  the  quantities  of  each  sold 
to  any  one  agent  at  one  time  shall  not  exceed  one  hundred 
dollars  in  value,  and  the  discount  shall  not  exceed  five  per 
centum  on  the  face  value  of  the  stamps,  nor  the  same 
per  centum  on  the  current  price  of  the  envelopes  when  sold 
in  less  quantities." 

The  company  contends  that  the  Government  will  not  lose 
anything  under  the  proposed  arrangement  for  the  reason 
that  postage  will  be  paid  on  the  missives  that  are  actually 
returned  in  the  mail  to  the  addressees.  This  contention  will 
be  considered  hereafter! 

Conceding  for  the  present  that  the  Government  will  recoup 
itself  eventually  from  the  company  for  the  postage  on  all 
missives  actually  deposited  and  returned  in  the  mails,  there 
still  remains  a  direct  violation  of  law  if  stamped  paper  is 
sold  the  company  under  tlie  plan  proposed  for  less  than  face 
value,  including  cost  of  production. 

Congress  has  provided  (Sec.  2918,  Rev.  Stat.)  that  the 
Postmaster-Genei-al  shall  furnish  stamped  envelopes  and 
postal  cards  to  all  postmasters,  who  shall  keep  such  en- 
velopes and  cards  for  general  sale.  Under  the  proposed 
arrangement  this  provision  of  the  law  would  be  evaded, 
and  the  public,  who  now  have  the  right  to  purchase  of  the 
Government,  would  be  compelled  to  patronize  this  private 
monopoly. 

It  is  interesting  to  note  that  the  "device"  or  idea  of  return 
cards  and  envelopes  was  known  to  Congress  in  1879,  while 
the  patent  under  which  The  Return-Postage  Clearing 
Company  propose  to  operate  was  not  applied  for  until 
September  1,  1900. 
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The  act  of  March  3,  1879,  section  32  (20  Stat.,  362),  pro- 
vides— 

''That  the  Postmaster-General  is  hereby  authorized  to 
take  the  necessary  steps  to  introduce  and  furnish  for  public 
use  a  letter-sheet  envelope,  on  which  postage  stamps  of  the 
denominations  now  in  use  on  ordinary  envelopes  shall  be 
placed.  And  the  Postinaster-Genei-al  is  also  authorized  to 
introduce  and  furnish  for  public  use  a  double  postal  card,  on 
which  shall  be  placed  ttoo  oiie-cent  Mtamps,  and  said  card  to 
be  so  arranged  for  the  address  that  it  may  be  forwarded  and 
returned,  mid  cards  to  he  Hold  for  tioo  cents  apiece;  and  also 
to  introduce  and  furnish  for  public  use  a  double  letter  en- 
velope, on  which  stamps  of  the  denominations  now  in  use 
ma}^  be  placed,  and  with  the  arrangement  for  the  address 
similar  to  the  double  postal  card;  said  letter-sheet  and 
double  postal  card  and  double  envelope  to  be  issued  under 
such  regulations  as  the  Postmaster-Geneml  may  prescribe, 
*  *  *  And  pnymded^  That  no  money  shall  be  paid  for 
royalty  or  patent  on  any  of  the  articles  named." 

This  act  authorizes  the  Postmaster-General  to  introduce 
the  double  postal  card,  so  called,  and  to  charge  therefor  2 
cents  apiece,  and  to  introduce  and  'furnish  for  public  use  a 
double  letter  or  return  letter  envelope.  It  will  be  noted 
that  Congress  deemed  legislation  necessary  to  enable  the 
Postmaster-General  to  introduce  and  sell  a  return  postal 
card,  notwithstanding  that  the  cards  were  to  be  sold  for 
cjish  including  postage.  It  is  significant  that  the  act  closes 
with  the  provision  that  "  no  money  shall  be  paid  for  royalty 
or  patent  on  any  of  the  articles  named."  It  is  a  question 
worthy  of  careful  consideration  whether  the  proposed 
scheme  of  this  company  is  not  a  violation  of  the  spirit  of 
this  provision  in  the  act  quoted.  It  may  be  contended  that 
since  the  Government  does  not  directly  pay  a  royalty  to  the 
company,  there  is  no  violation  of  this  law.  But  is  not  the 
conipan}'  to  })e  given  an  absolute  monopoly  of  the  sale  of 
all  such  return  cards  and  envelopes  within  the  jurisdiction 
of  the  United  States^  Congress  has  provided  that  such 
cards  and  envelopes  shall  be  furnished  the  public  by  the 
Government  at  the  actual  cost  of  production  with  the  legal 
postage  added;  and  when  suc'h  sale  is  made  b\'  the  Govern- 
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ment,  the  purchaser  of  the  stamped  paper  ia  entitled  to 
have  it  carried  through  the  mails  to  its  destination. 

Under  this  proposed  arrangement,  every  missive  that  is 
carried  in  the  mails,  notwithstanding  it  contains  a  stamp 
representing  the  legal  rate  of  postage,  will  necessarily  be 
subject  to  a  further  charge,  for  it  is  perfectly  apparent 
that  this  company  must  charge  something  in  order  to  main- 
tain its  army  of  carriers,  and  to  provide  a  profit. 

Congress  did  not  necessarily  prohibit  the  Postmaster- 
General  from  paying  royalties  to  an}'^  company  because  it 
expected  the  revenue  of  the  Government  to  suffer  by  reason 
of  the  payment  of  such  royalties,  but  because  it  wished  to 
protect  the  people  who  in  the  last  analysis  would  be  compelled 
to  bear  the  burden.  If  this  arrangement  should  be  carried 
out,  the  (Jovernment  would  not  directly  pay  a  royalty  to  the 
company,  but  the  result  of  the  arrangement  would  be  to 
place  the  company  in  a  position  to  exact  tribute  from  the 
public. 

Section  3896,  Revised  Statutes,  provides  that  "Postage 
on  all  mail  matter  must  be  prepaid  by  stamps  at  the  time  of 
mailing  unless  herein  otherwise  provided  for."  The  onl}^ 
exceptions  to  this  requirement  of  prepayment  are  official 
matter,  and  mail  matter  of  the  first  class  upon  which  one 
full  rate  of  postage  has  been  paid,  which  may  be  forwarded 
to  its  destination  charged  with  the  unpaid  rate  to  be  col- 
lected on  delivery.  These  exceptions  do  not,  of  course, 
apply  to  second,  third,  or  fourth  class  matter,  which  must 
be  fully  prepaid  before  it  will  be  forwarded  to  destination. 

Section  3901,  Revised  Statutes,  provides  that  boxes  rented 
at  any  post-office  shall  be  paid  for  at  least  one  quarter  in 
advance. 

The  act  of  March  3,  1879  section  9,  (20  Stat.,  358), 
provides — 

"That  on  mailable  matter  of  the  first  class,  except  postal 
cards  and  drop  letters,  postage  shall  be  prepaid  at  the  rate 
of  three  cents  for  each  half  ounce  or  fraction  thereof;  postal 
cards  shall  be  transmitted  through  the  mails  at  a  i3ostage 
charge  of  one  cent  each,  including  the  cost  of  manufacture; 
and  drop  letters  shall  be  mailed  at  the  rate  of  two  cents  per 
half  ounce  or  fraction  thereof,  including  deliver}-  at  the 
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letter-carrier  oflSces,  and  one  cent  for  each  half  ounce  or 
fraction  thereof  where  free  delivery  by  carrier  is  not  estab- 
lished. The  Postmaster-General  may,  however,  provide  by 
regulation  for  transmitting  unpaid  and  duly  certified  letters 
of  soldiers,  sailors,  and  marines  in  the  service  of  the  United 
States  to  their  destination,  to  be  paid  on  delivery." 

This  act  was  subsequently  amended,  and  the  rate  changed 
to  2  cents  an  ounce  on  mail  matter  of  the  first  class. 

Is  the  plan  proposed  by  this  company  a  pre-payment  of 
postage  within  the  meaning  of  section  3896?  The  policy  of 
the  Government  has  been  for  many  3'ears  to  conduct  its 
postal  system  on  a  cash  basis.  Under  the  plan  of  this  com- 
pany there  would  be  a  wide  departure  from  the  previous 
policy  of  the  Government,  for  its  scheme  contemplates  a 
credit  business  with  the  company  always  a  debtor,  and  the 
Government  always  a  creditor.  The  only  guaranty  of  the 
Government  for  reimbursement  would  be  the  deposit  of  the 
company  at  Washington,  while  the  business  of  the  company 
might  extend  all  over  the  land  and  to  every  post-oflSce  in 
the  country.  It  is  proposed  to  farm  out,  so  to  speak,  a 
part  of  the  business  of  the  Department  to  the  company  on 
credit.  The  deposit  which  the  company  proposes  to  make 
represents  a  sum  which,  in  the  opinion,  of  the  company^  will 
for  a  given  time  cover  tlie  postage  on  the  envelopes  and 
cards  that  will  be  returned  in  the  mails — that  is,  the  com- 
pany says  to  the  (iovernment,  we  will  purchase  at  the  out- 
set 3,000,000  stamped  envelopes  for  which  we  will  pay  you 
not  $63,600,  which  the  law  requires,  but  $3,960,  and  5,000,000 
cards  for  which  we  will  pay  $1,196.25  instead  of  $50,000, 
and  after  these  envelopes  and  cards  are  used,  and  after  they 
are  carried  in  the  mails  to  the  office  of  destination,  we  will 
pay  you  the  postage  thereon.  The  language  of  the  statute 
admits  of  but  one  construction,  namely,  actual  pre-payment 
in  stamps  at  the  time  of  mailing.  The  argument  advanced 
by  the  company  that  Congress  has  modified  the  requirement 
of  prepayment  in  reference  to  second-class  matter  is  falla- 
cious.    The  act  of  June  13,  1898  (30  Stat.,  4-13)  provides— 

u»  »  »  xhat  after  the  thirtieth  day  of  June,  eighteen 
hundred  and  ninety-eight,  the  use  of  newspaper  and  periodi- 
cal stamps  may  be  discontinued;  and  all  postage  on  second- 
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'  class  matter  mailed  shall  be  collected  and  accounted  for 
under  such  regulations  as  the  Postmaster-General  may  pre- 
scribe: And  provided  further^  That  this  shall  in  no  manner 
be  construed  so  as  to  repeal  the  present  law  requiring  pre- 
payment of  postage  upon  second-class  mail  matter.    *    *    *  " 

It  will  be  noted  that  Congressional  authority  was  deemed 
necessary  to  discontinue  the  use  of  stamps  in  connection 
with  postage  on  second  class  matter,  even  though  actual 
pre-pa^'ment  was  to  be  made.  The  change  was  simply  to 
facilitate  the  business  of  the  Department;  and  in  no  case 
where  postage  is  required,  doi^s  the  Government  carry  such 
second-class  matter  until  postage  has  been  fully  prep3;id. 

Pre-payment  of  postage  was  provided  by  Congress  for  the 
twofold  purpose  of  guarding  against  the  loss  to  the  Govern- 
ment which  would  inevitably  ensue  under  any  credit  busi- 
ness, and  to  simplify  the  postal  service  and  minimize  the 
expenses  connected  therewith.  Under  the  proposed  scheme 
of  this  company  it  would  be  necessary  at  each  office  to  keep 
books  of  account,  and  reports  would  be  required  from  post- 
masters all  over  the  country  to  the  central  office  at  Wash- 
ington. Moreover,  should  this  scheme  be  adopted  and  put 
into  general  operation  throughout  the  countr}^  it  is  obvious 
that  the  Government  would  soon  deliver  to  the  company 
millions  of  envelopes  and  postal  cards,  representing  hundreds 
of  thousands  of  dollars,  which  would  be  entitled  to  be  car- 
ried in  the  mails.  To  offset  its  liability,  the  company  pro- 
poses a  deposit,  which  would  of  necessity  be  far  less  than 
the  aggregate  value  of  such  outstanding  stamped  paper. 

Under  the  present  law  the  Government  derives  consider- 
able profit  from  the  postal  cards  and  stamped  envelopes 
which  are  sent  out  in  large  quantities  by  advertising  houses 
and  others,  to  prospective  patrons,  under  the  hope  and 
expectation  that  the}^  will  be  returned  in  the  mails,  but 
which  experience  demonstrates  are  in  a  majority  of  cases 
never  used.  Under  the  proposed  arrangement  such  profit 
would  inure  whoU}^  to  the  benefit  of  this  company,  and  even 
though  the  company  should  pay  to  the  Government  the 
postage  upon  the  missives  returned  in  the  mails  when  such 
missives  reached  the  office  of  delivery,  the  Government  would 
still  be  the  loser.     The  proposal  of  the  company  is  silent 
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as  to  when  its  patron.s — that  is,  the  sub-addressees — would 
be  required  to  reimburse  the  company  for  the  amount  paid 
the  Government  as  postage  on  the  returned  missives.  There 
is  nothing  to  prevent  the  company  from  selling  the  missives 
at  a  good  profit — a  profit  which,  as  before  pointed  out,  now 
goe>i  to  the  (lovernment — and  then  collecting  postage  on  all 
missives  returned  before  making  payment  to  the  United 
States.  In  fact  the  provision  in  the  proposed  contract  that 
these  missives  are  to  be  delivered,  not  to  the  sub-addressees, 
but  to  the  representative  of  the  company,  paves  the  way  for 
such  an  arrangement.  In  my  opinion  this  would  not  be  a 
pre-pa3^ment  of  postage  within  the  meaning  of  the  law. 

Another  objection  to  this  proposed  scheme  is  the  serious 
embarrassment  and  confusion  which  would  result  in  the 
readjustment  of  salaries  of  postmasters  of  the  first,  second, 
and  third  classes.  Under  the  act  of  March  3, 1883  (22  Stat, 
600),  the  salaries  of  postmasters  of  the  first,  second,  and 
third  classes  are  ascertained  and  fixed  by  the  Postmaster- 
General  from  their  respective  quarterly  returns.  It  will 
be  at  once  apparent  that  the  proposed  scheme  would  deprive 
postmasters  all  over  the  country  of  one  of  their  principal 
sources  of  revenue,  namely,  the  sale  of  stamped  paper. 
This,  in  turn,  would^  result  under  the  law  in  a  reduction  in 
the  salaries  of  such  postmasters,  with  a  corresponding  re- 
duction in  their  working  force.  All  this  would  result  with- 
out reducing  the  amount  of  work  to  be  performed  by  these 
postmasters,  but,  according  to  the  claim  of  the  company, 
increasing  it. 

A  careful  examination  of  the  delmtes  in  Congress,  when 
similar  schemes  have  been  under  consideration,  fails  to  dis- 
close a  claim  on  the  part  of  anyone  that  such  schemes  could 
be  put  into  operation  without  additional  legislation.  In 
fact,  it  seems  to  have  been  conceded  on  all  sides  that  such 
legislation  was  necessary.  In  addition  to  this,  at  least  three 
Postmasters-Cieneml,  in  communications  to  the  Chairman  of 
the  Committee  on  Post-Ofiices  and  Post-Roads  of  the  House 
of  Representitives,  advised  against  the  piiss^ige  of  the  bill 
to  incorporate  similar  schemes  into  the  postal  system,  basing 
their  objections  largely  upon  the  radical  departure  which 
they  saw  in  the  schemes  from  the  previous  policy  of  the 
Government. 
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Postmaster-General  Charles  Emorj'  Smith  (letter  dated 
February  28,  19(X>)  said: 

''But  serious  as  would  be  the  embarrassments  of  admin- 
istration under  this  measure,  the  gravest  objection  is  one  of 
principle.  The  proposition  to  turn  over  a  part  of  the  ix)stal 
service  to  a  private  corporation  and  monopoly  is  utterly  re- 
pugnant to  the  whole  history  of  the  postal  establishment. 
Under  the  proposed  plan  the  people  would  do  business,  not 
as  now,  directl}-  with  the  Department  itself,  but  through  a 
private  company.  That  company  would  furnish  the  reply 
envelopes  and  cards;  it  would  be  the  only  medium  through 
which  the  contemplated  privilege  of  omitting  pre-payment 
and  paying  postage  on  delivery  could  be  exercised;  its 
charges  would  be  beyond  control.  It  would  (Collect  the 
revenue  upon  the  whole  class  of  matter  within  its  sphere; 
and  it  would  hold  a  complete  monopoly  in  a  branch  of  the 
service  which  belongs  wholly  to  the  Government  and  the 
people. 

"This  scheme  is  the  first  serious  proposition  which  has 
ever  been  made  to  farm  out  a  part  of  the  postal  service  of 
the  United  States  under  the  disguise  of  a  patented  device 
which  is  in  no  way  essential,  even  to  the  accomplishment  of 
the  object  which  is  aimed  at.  The  fundamental  principle 
of  the  postal  system  is  to  give  the  people  the  service  which 
they  require  at  the  least  possible  cost,  with  no  expectation  of 
profit,  and  with  no  charge  beyond  what  is  actually  required 
to  pay  for  the  service.  But  the  plan  under  consideration 
proposes  to  put  a  branch  of  the  service  wholly  and  exclu- 
sively in  the  hands  of  a  private  company,  and  thus  compel 
the  people  to  pay  to  a  monopoh'  such  tribute  as  it  may  be 
able  to  exact. 

"The  plan  is  the  more  questionable  because  the  service 
can  be  rendered  at  less  cost  and  in' a  much  better  way  by 
the  Government  itself  without  any  intermediary  whatever." 

Postmaster-General  W.  L.  Bissell  (letter  dated  May  2:^, 
1894)  said: 

''The  tendency  of  postal  legislation  ever  since  the  intro- 
duction of  stamps  as  a  means  of  paying  i)ostAge  has  been 
toward  compulsory  pre-payment,  until  to-day  it  is  the  rule 
of  the  statutes.     And  this,  I  think  everybody  will  admit,  is 
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the  correct  principle,  for  it  is  the  application  of  the  ca^h 
instead  of  the  ci^edit  sj^stem  to  the  transaction  of  postal 
business.  To  depart  from  this  rule  now,  through  this  bill 
in  favor  of  the  [company],  unless  it  can  he  shown  that  the 
general  public  and  the  postal  revenues  will  .thereby  be 
greatly  benefited,  may  not  unreasonably  be  looked  uix)n  as 
of  doubtful  expedienc}'.     *     *     * 

"The  bill  does  not  previde  for  any  allowance  to  fourth- 
class  po8tn)asters  for  the  handling  of  such  of  the  cards  and 
envelopes  of  the  association  as  may  be  mailed  at  their  offices. 
Under  the  present  law  s  .ch  postmasters  are  entitled  to  com- 
missions on  the  cancellation  of  stamps  attached  to  mail  mat- 
ter. Is  it  intended  to  deprive  these  postmasters  of  any 
compensation  connected  with  the  handling  of  this  matter? 
Besides,  will  not  the  sale  of  the  association's  cards  and 
envelopes  interfere  with  postmasters  whose  compensation 
is  largely  based  on  their  sales  of  stamped  paper? " 

Postmaster-General  Gar}^  (letter  dated  March  23,  1898), 
said: 

'^This  measure,  in  my  judgment,  involves  so  dangerous 
an  innovation  upon  the  past  and  present  policy  of  the  law 
as  to  the  pre-payment  of  postage,  and  the  unfettered  gov- 
ernmental control  of  the  postal  service,  and  is  generally  so 
objectionable — presenting  no  advantage  to  the  people  or  the 
Department,  so  far  as  I  can  see,  but  conveying  a  valuable 
franchise  without  any  consideration  whatever,  to  a  private 
corporation — that  I  am  constrained  to  call  your  attention  to 
it  and  to  advise  that  it  do  not  become  a  law.     *     *     * 

''  From  the  foundation  of  the  Government  it  has  been  its 
policy  to  exercise  exclusive  control  over  the  operations  of 
the  postal  service,  and  the  experience  of  the  nation  has  fully 
susUiined  the  wisdom  of  this  course.  No  private  corpora- 
tion has  been  or  ought  to  be  allowed  to  take  any  part  in  the 
management  of  this  great  public  establishment,  which  comes 
so  intimately  into  contact  with  all  the  people;  certainly  its 
revenues  should  be  collected  and  handled  h}^  its  own  servants, 
under  the  strict  rules  that  now  prevail,  and  that  keep  the 
Department  practically  free  from  loss  by  defalcation.  But 
this  bill  proposes  to  give  up  a  part  of  such  control — to  allow 
a  private  association  to  become  to  a  large  extent  the  inter- 
mediary as  to  the  payment  of  postage  between  the  Govern- 
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ment  and  the  public — in  a  word,  to  compel  the  Government 

to  enter  into  a  contract  with  such  [company]  by  which  the 

Post-Office  Department  is  to  carry  on  its  business,  not 

directly,  as  it  is  now  doing,  with  all  the  people,  but  by 

arrangement  with  a  private  corporation,  and  without  any 

consideration. 

*  *  «  *  * 

"For  over  forty  years  pre-pay  ment  of  postage  has  been 
the  established  policy  of  the  Government.  This  policy  is 
wise,  simple,  safe,  and  proper;  it  involves  the  cash  instead 
of  the  credit  principle  in  business;  it  renders  unnecessary 
the  system  of  espionage  and  of  accounts  which  is  mo7*e  or  less 
inemtable  under  any  credit  system.'''' 

I  heartily  indorse  all  that  is  said  in  these  quotations  in 
reference  to  the  legal  impediments  in  the  way  of  the  adop- 
tion of  such  a  scheme. 

It  may  be  urged  that  these  letters  were  written  with 
reference  to  plans  that  ditfer  from  the  one  here  considered, 
but  an  examination  of  all  the  schemes  shows  that  their 
fundamental  principle  is  the  same. 

For  the  reasons  heretofore  stated,  I  am  of  the  opinion 
that  you  are  without  authority  to  place  the  plan  of  The 
Return-Postage  Clearing  Company  into  operation. 
Respectfully, 

W.  H.  MOODY. 

The  Postmaster-General. 


ATTORNEY-GENERAL— OPINION. 

The  Attorney-General  declines  to  express  an  opinion  upon  the  question 
whether  a  willful  refusal  to  give  true  answers  to  inquiries  concerning 
statistics  which,  by  section  6  of  the  permanent  census  act  of  March  6, 
1902  (32  Stat.,  52),  the  Department  of  CJommerce  and  Labor  is  author- 
ized to  collect,  would  subject  a  person  to  the  penalties  prescribed  by 
section  22  of  the  act  of  March  3,  1899  (30  Stat.,  1020),  for  the  reason 
that  the  question  is  preeminently  one  for  judicial  and  not  executive 
determination. 

Department  of  Justice, 

Febrxuiry  15,  1906. 
Sir:  I  have  received  your  request  of  the  23d  ultimo  for 
my  opinion  whether  a  willful  neglect  or  refusal  to  give  true 
and   complete    answer   to    inquiries   concerning   statistics 
13243— vol  25—04 24 


Digitized  by  LjOOQ IC 


370  Head  Tax — lUlen  Diplomatic  Officers. 

which,  by  section  6  of  the  permanent  census  act  of  March 
6,  1902  (32  Stat.,  52),  3^ou  are  authorized  to  collect,  would 
subject  a  person  to  the  penalties  which  section  22  of  the  act 
of  March  3,  1899  (30  Stat.,  1020),  attaches  to  a  like  refusal 
or  neglect  with  reference  to  the  statistics  authorized  by  that 
act. 

Whatever  the  proper  construction  of  those  statutes  may 
be,  the  punishment  referred  to  could  be  inflicted  in  no  other 
way  than  b}^  proceedings  in  court.  For  that  reavSon,  the 
question  is  preeminently  one  for  judicial  and  not  executive 
determination.  It  does  not  arise  in  the  administration  of 
your  Department,  within  the  meaning  of  section  366  of  the 
Revised  Statutes,  and  manifestly,  therefore,  is  not  a  subject 
upon  which  1  am  allowed  to  render  official  opinions.  (11 
Opin.,  407;  13  ib.,  160;  19  ib.,  56;  20  ib.,  210,  314,  539, 702, 
714;  21  ib.,  6,  369,  557;  22  ib.,  181;  24  ib.,  69;  25  ib.,  97.) 

Moreover,  your  communication  does  not  disclose  any  facts 
which  might  call  for  action  on  your  part  or  which  might  be 
supposed  to  render  anyone  subject  to  the  penalties  referred 
to.  For  aught  that  appears  the  question  is  entirely  a  hypo- 
thetical one.  It  is  not  considered  proper  for  me  to  deliver 
opinions  under  such  circumstances.  (21  Opin.,  109,  568; 
22  ib.,-77;  23  ib.,  17S;  24  ib.,  59,  102,  556.) 
Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  Commerce  and  Labor. 


HEAD  TAX— ALIEN  DIPLOMATIC  OFFICERS— TRANSPORTA- 
TION  COMPANIES. 

The  act  of  March  3, 1908  (32  Stat,  1213),  which  requires  the  payment  by 
transportation  companies  of  a  duty  of  §^2  for  each  and  every  passen- 
ger not  a  citizen  of  the  I'nitcci  States,  or  of  Canada,  Mexico,  or  Cuba, 
who  shall  he  l)rou<;ht  into  the  L'nitcd  States  by  them,  applies  as  well 
to  alien  otficials  cominj^  into  the  United  States  on  diplomatic  missions 
as  to  aliens  who  are  private  individuals  and  come  here  for  other  pur- 
poses. 

The  duty  thus  imposed  is  not  a  tax  upon  the  officials  of  foreign  govern- 
ments, hut  is  merely  a  charire  imj)osed  up<.)n  the  transportation  com- 
pany for  every  passenj^er  brought  into  the  United  States  by  it. 

Department  of  Justice, 

Fihruanj  20,  1905. 
Sir:  I  have  the  honor  to  respond  to  the  question  sub- 
mitted in  your  letter  of  December  27  last,  namely,  whether 
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"transportation  companies  bringing  aliens  to  the  United 
States,  either  overland  or  hy  water,  arc  chargeable  under 
said  section  (section  1  of  the  act  of  March  3,  1903,  entitled 
'An  act  to  regulate  the  immigration  of  aliens  into  the 
United  States')  with  the  tax  of  $2  upon  any  passengers 
brought  hy  them  who  are  officials  of  foreign  governments, 
specifically  such  as  are  connected  with  the  diplomatic  repre- 
sentation of  such  foreign  governments  in  the  United  States." 

That  portion  of  section  1  of  the  act  of  March  3,  1903  (32 
Stat.,  1213)  referred  to,  which  is  material  here,  is  as  follows: 

"That  there  shall  be  levied,  collected,  and  paid  a  duty  of 
two  dollars  for  each  and  ever}'  passenger  not  a  citizen  of  the 
United  States,  or  of  the  Dominion  of  Canada,  the  Republic 
of  Cuba,  or  of  the  Republic  of  Mexico,  who  shall  come  by 
steam,  sail,  or  other  vessel  from  any  foreign  port  to  any 
port  within  the  United  States,  or  by  any  railway  or  any 
other  mode  of  transportation,  from  foreign  contiguous  ter- 
ritory to  the  United  States  The  said  dutj'  shall  be  paid  to 
the  collector  of  customs  of  the  port  or  customs  district  to 
which  said  alien  passenger  shall  come,  or,  if  there  be  no  col- 
lector at  such  port  or  district,  then  to  the  collector  nearest 
thereto,  by  the  master,  agent,  owner,  or  consignee  of  every 
such  vessel  or  transportation  line." 

This  provision  is  plain,  explicit,  and  unambiguous,  and 
being  so  admits  of  no  construction,  l)ut  must  be  taken  as  it 
plainly  reads — that  is,  the  duty  of  §2  is  levied  and  must  be 
paid  "for  ench  arul  every  passenger  not  a  citizen  of  the 
United  States,  or  of  the  Dominion  of  Canada,  the  Republic 
of  Cuba,  or  of  the  Republic  of  Mexico,  who  shall  come  by 
steam,  sail,  or  other  vessel  from  any  foreign  port  to  any 
port  within. the  United  States,  or  by  any  railway  or  other 
mode  of  transportation,  from  foi'cign  contiguous  territory 
to  the  United  States. '^ 

This  in  terms  applies  as  well  to  alien  officials  thus  coming 
into  the  United  States  upon  diplomatic  missions  as  to 
aliens  who  arc  private  individuals  and  come  here  for  any 
other  puipose.  As  Congress  has  made  no  such  distinction 
we  can  make  none.  Whether  this  application  of  the  pro- 
vision to  all  aliens  alike,  (save  those  expressly  excepted), 
was  purposed  or  inadvertent,  can  make  no  difference  within 
the  meaning  of  the  language  in  fact  usc^d.      It  is  not  per- 
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mitted  to  supply  by  construction  what  the  legislature  has 
omitted  by  inadvertence.  '*  Ra  lex  scripta'''^  is  all  that  can 
be  said  of  such  an  enactment. 

If  it  were  necessary  it  might  be  further  pointed  out  that 
when,  as  in  this  case,  Congress  has  made  certain  exceptions 
to  a  general  provision,  it  must  be  presumed  to  have  made 
all  that  were  intended,  and  it  is  no  part  of  construction  to 
add  others.  We  must  not  impute  to  Congress  f orgetful- 
ness  of  this  large  and  important  class,  namely,  diplomatic 
representatives,  and  consequent  inadvertence  in  not  except- 
ing them  from  the  general  provisions  of  the  section,  even  if 
this  would  permit  us  to  correct  the  mistake. 

Moreover,  this  law  was  originally  enacted  in  1882  (22  Stat, 
214),  and  the  Executive  Department  charged  with  its  en- 
forcement immediately  thereafter  required  transportation 
companies  xjo  pay  a  tax  for  passengers  who  were  alien  offi- 
cials, and  this  practice  has  continued  down  to  the  present 
time. 

Under  the  act  of  August  18,  1894  (28  Stat.,  391),  the  head 
money  for  each  passenger  was  increased  from  j5f ty  cents  to 
one  dollar  without  any  change  being  made  in  the  language 
of  the  act. 

Under  the  act  of  March  3,  1903  (32  Stat.,  1213),  which 
was  a  revision  of  the  immigration  laws,  the  head  money 
was  raised  to  $2  for  each  passenger.  The  question  was 
first  considered  in  the  House  as  to  whether  an  exception 
should  be  made  in  favor  of  foreign  representatives,  and  the 
following  discussion  ensued: 

"  Mr.  Perkins.  The  intention  is  to  tax  every  man  who 
comes  from  England  on  business,  every  traveling  agent, 
every  member  of  an  embassy,  or  a  tourist  from  England, 
and  to  say  that  he  shall  pay  a  dollar  and  a  half  to  get  into 
the  United  States. 

"Mr.  Shattuc.  The  passengers  do  not  pay  it;  the  steam- 
ship companies  pay  it. 

"Mr.  Perkins.  Is  that  the  law  now? 

"Mr.  SiiATTUC.  That  is  the  effect  of  it.  I  presume  it  has 
been  so  for  twenty-five  years. 

"Mr.  Perkins.  And  the  tax  is  collected  on  every  trav- 
eler? 

"Mr.  Shattuc.  Yes. 
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"Mr.  HiLX..  Do  I  understand  that  a  person  coming  from 
England  to  spend  a  week  in  the  United  States  for  business 
purposes  or  for  pleasure  that  a  tax  is  laid  of  a  dollar  and  a 
lialf  for  coming  into  the  country? 

"Mr.  Shattuc.  Yes;  but  the  steamship  company  pays 
it."  (Cong.  Rec.,  vol.  35,  part  6,  57th  Cong.,  1st  sess., 
p.  5814.) 

The  bill  was  then  sent  to  the  Senate,  where  it  was  amended 
by  striking  out  the  word  "passenger"  and  inserting  the 
words  "  alien  immigrant."  This  was  done  so  that  the  trans- 
portation companies  would  only  be  required  to  pay  duty  for 
ttose  aliens  who  came  to  this  country  with  a  view  to  making 
it  their  home  or  permanent  place  of  abode.  In  conference, 
however,  it  was  recommended  that  the  Senate  recede  from 
it8  amendment  on  the  ground  that  it  would  be  difficult  to 
tell  who  were  "alien  immigrants,"  the  statement  of  the 
immigrant  himself  being  the  only  available  means  of  de- 
termining. The  conference  recommendation  was  adopted 
and  the  word  "passenger"  restored  to  the  bill. 

The  law  does  not  impose  a  tax  upon  the  officials  of  foreign 
governments,  but  merely  imposes  a  charge  upon  the  trans- 
portation company  of  $2  for  each  and  every  passenger  (save 
those  expressly  excepted)  brought  into  this  country  by  such 
company.  The  money  thus  collected  constitutes  a  perma- 
nent appropriation  called  "The  immigrant  fund,"  which  is 
used  under  the  direction  of  the  Secretary  of  Commerce  and 
Liabor  for  certain  purposes  enumerated  in  the  statute.  The 
law  is  not  restricted  in  its  application  to  immigrants,  but 
applies  to  all  alien  passengers  whether  they  come  here  as 
immigrants  or  tourists,  or  for  other  purposes.  (18  Opin., 
185,  196.) 

It  being  clear,  therefore,  that  Congress  has  made  no  ex- 
ception in  favor  of  passengers  who  are  officials  of  foreign 
governments,  your  question  is  answered  in  the  affirmative. 
Respectfull}'^, 

W.  H.  MOODY. 

The  Secretary  of  Commerce  and  Labor. 
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COMPUTATION  OF  DRAWBACK— IMPORTED  WHEAT. 

In  computing  the  drawback  on  the  export  of  flour  mado  from  imported 
wheat,  the  relative  values  of  the  flour  and  other  products  at  the  time 
and  place  of  manufacture  should  be  used  as  the  basis  of  calculation. 
Where  only  a  part  of  the  products  from  imported  wheat  ia  exported, 
the  proix>rtionate  value  of  the  same  for  drawback  purposes  should  be 
determined  without  allowing  anything  for  the  increased  price  such 
part  would  bring  in  domestic  markets  because  of  the  privil^e  of 
drawback. 

Department  of  Justice, 

Ftbruafy  25,  1905, 
Sir:  I  have  the  honor  to  reply  to  your  letter  of  February 
20,  wherein  you  advise  me  that  the  manufacturer  has  pre- 
sented claims  for  drawback  of  duties  paid  on  imported  w^heat 
used  at  Minneapolis  in  the  manufacture  of  flour  thereafter 
entered  for  export  at  New  York,  and  ask  an  expression  of 
my  opinion  touching  the  basis  upon  which  allowance  of  the 
same  should  be  made. 

It  appears  that  from  the  imported  wheat  some  seven  prod- 
ucts— various  grades  of  flour,  bran,  etc. — were  made;  some 
of  the  flour  has  been  entered  for  export,  other  products  will 
be  consumed  in  this  country. 
You  propound  two  questions: 

First.  '^  In  computing  the  drawback  on  the  export  of  flour 
from  imported  wheat,  should  the  relative  value  of  the  flour 
and  other  products,  at  the  time  and  place  of  manufacture, 
be  used  as  the  basis  of  calculation,  or  the  relative  values  of 
the  various  products,  at  the  time  and  place  of  exjxjrt?" 

Second.  '•  In  calculating  the  drawback  on  flour  made  from 
imported  wheat,  shall  the  values  of  the  flour  and  other  prod 
ucts  of  milling.  Used  as  a  basis  of  computation,  be  the  values 
for  domestic  consumption,  or  should  they  include,  in  the 
case  of  the  exportable  products,  such  increased  value  as  they 
may  have  due  to  the  dmwback  privilege  itself?" 

In  United  StdtcH  v.  DtiVi  Lhi^ctd-Oll  Covipany  (87  Fed., 
453),  the  court  held  that  whore  an  imported  material  upon 
which  duties  have  been  paid  by  weight  is  manufactured  into 
two  separate  products  of  difl'erent  values  and  only  one  of 
them  is  exported,  the  drawback  should  be  paid  by  distribut- 
ing the  duty  between  the  manufactured  articles  in  propor- 
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tion  to  values  and  not  according  to  weight.     The  doctrine  of 
that  case  I  regard  as  sound,  and  it  should  be  followed. 

In  order  to  ascertain  the  amount  of  drawback  which 
should  be  paid  upon  the  exportation  of  one  of  several  prod- 
ucts manufactured  from  imported  material,  it  is  important 
to  determine  their  relative  values  rather  than  the  absolute 
worth  of  any  one  of  them.  If  all  the  products  manufac- 
tured from  a  bushel  of  imported  wheat  be  sent  out  of  the 
country  the  exporter  is  entitled  to  the  full  duty  paid — 25 
cents — less  1  per  centum.  If  only  one  be  exported  and  its 
value  is  say  one-third  of  the  total  value  of  all,  the  drawback 
should  be  one-third  of  the  duties  paid  on  the  materiah  used^ 
less  1  per  centum  of  such  duties. 

In  an  effort  to  ascertain  the  proportionate  value  of  any 
one  of  the  products  from  imported  material  the  same  stand- 
ard should  be  applied  to  all,  and  I  regard  it  as  your  duty  to 
adopt  a  standard  which  will  protect  the  Treasury  against 
imposition  and  permit  ascertainment  of  the  amounts  to  be 
paid  with  reasonable  facility  although  absolute  accuracy 
ma}''  not  result  in  every  case. 

In  reply  to  your  first  question,  I  am  of  opinion  the  draw- 
back on  the  export  of  flour  from  imported  wheat  should  be 
computed  according  to  the  relative  values  of  the  flour  and 
other  products  at  the  time  and  place  of  manufacture. 

In  reply  to  the  second  question,  I  am  of  opinion  that 
where  only  a  part  of  the  products  made  from  imported 
wheat  is  exported,  it  is  proper  to  determine  the  propor- 
tionate value  of  the  same  for  drawback  purposes  without 
allowing  anything  for  the  increased  price  such  part  would 
bring  in  the  domestic  markets  because  of  the  privilege  of 
exportation  with  right  of  drawback. 
Verv  respectfully, 

W.  H.  MOODY. 

The  Secretary  of  the  Treasury. 
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REFUND  OF  ENTRANCE  AND  CLEARANCE  FEES— 
CANADIAN  VESSELS. 

The  right  t»  a  refund  of  entrance  and  clearance  fees  improperly  exacted 
by  the  collector  of  customs  at  Pembma,  N.  Dak.,  from  Canadian  ves- 
sels entering  and  clearing  that  port  after  the  passage  of  the  act  of 
March  3,  1897  (29  Stat,  689)  abolishing  such  charges,  is  governed  by 
section  26  of  the  act  of  June  26,  1884  (23  Stat,,  59). 

Department  of*  Justice, 

March  29,  1905. 

Sir:  I  have  the  honor  to  reply  to  your  communication  of 
January  14, 1905. 

You  report  that  more  than  ten  days,  and  within  a  year, 
after  the  same  were  paid,  certain  vessels  applied  to  the 
collector  of  customs  at  Pembina,  N.  Dak.,  for  refund  of 
entrance  and  cleamnce  fees  illegally,  improperly,  and  ex- 
cessively imposed  on  them  in  contravention  of  the  act  of 
Congress  approved  March  3,  1897  (29  Stat.,  689),  abolish- 
ing charges  for  foreign  entrances  and  clearances  on  the 
northern,  northeastern,  and  northwestern  frontiers.  You 
desire  to  know  whether  the  right  to  refund  such  fees  is 
governed  by  section  26.  act  June  26,  1884  (23  Stat.,  59), 
which  applies  to  any  illegal  exaction  or  charge  arising 
under  the  laws  relating  to  vessels  or  seamen  where  applica- 
tion is  made  within  a  year,  or  whether  section  14  of  the 
customs  administrative  act  of  June  10,  1890  (26  Stat,  137), 
applies. 

I  am  of  opinion  that  section  14,  customs  administrative 
act,  do(»s  not  refer  to  such  entry  and  clearance  fees  as  those 
mentioned  by  you,  and  that  the  right  to  refund  the  same 
depends  upon  the  provisions  of  section  26  of  the  act  of  June 
26,  1884. 

Very  respectfully, 

HENRY  M.  HOYT, 

Acting  Attonwy- General, 

The  Secretary  of  Commerce  axd  Labor. 
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PRINTING  OF  SPECIAL  REPORTS  OF  DEPARTMENT  BUREAU 

CHIEFS. 

Section  89  of  the  act  of  January  12,  1895  (28  Stat.,  622),  authorizes  the 
printing  of  2,500  copies  of  special  as  well  as  annual  reports  of  Depart- 
ment bureau  chiefs,  when  such  printing  is  directed  by  the  head  of  a 
Department. 

Department  of  Justice, 

April  i,  1906. 

Sir:  I  have  your  letter  of  March  18,  in  which  you  request 
an  expression  of  opinion  as  to  the  number  of  copies  of  the 
"Report  of  the  Commissioner  of  Corporations  on  the  Beef 
Industry"  which  the  Public  Printer  is  authorized  to  furnish 
on  requisition  of  your  Department.  It  appears  that  you 
have  asked  him  to  furnish  2,500  copies  of  that  report,  and 
that  he  has  declined  to  honor  your  requisition  on  the  ground 
that  section  89  of  the  act  of  January  12, 1896  (28  Stat.,  622), 
does  not  authorize  the  printing  of  more  than  1,000  copies 
of  such  report,  the  provision  allowing  2,500  copies  being 
applicable  only  to  an  annual  report. 

A  similar  situation  has  arisen  before,  involving  an  Exec- 
utive Department  in  its  relations  with  the  Public  Printer, 
and  there  are  precedents  for  rendering  an  opinion  on  the 
subject,  notwithstanding  certain  technical  objections  Vhich 
might  be  perceived  (21  Opin.,  405,  423). 

I  am  inclined  to  think  that  the  view  suggested  by  the 
Public  Printer  is  not  the  proper  construction  of  the  statute, 
which  limits  generally  the  printing  of  reports,  publications, 
or  documents  to  1,000  copies,  excepting  the  animal  report 
of  the  head  of  a  Department,  which  is  limited  to  5,000,  and 
the  reports  of  chiefs  of  bureaus,  which  ai-e  limited  to  2,500, 
the  head  of  a  Department  being  empowered  to  direct  whether 
reports  made  to  him  by  bureau  chiefs  and  chiefs  of  division 
shall  be  printed  at  all  or  not.  On  the  one  hand,  it  is  note- 
worthy that  the  word  ''annual"  is  not  expressed  with  refer- 
ence to  reports  of  bureau  chiefs  or  chiefs  of  division.  On 
the  other  hand,  the  inference  is  not  unnatural  that  the  reports 
of  subordinates  which  may  be  printed  up  to  2,500  were  in- 
tended to  be  annual  reports,  because  otherwise  such  special 
and  interim  reports  of  subordinates  would  be  less  restricted 
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as  to  printing  than  the  special  report  of  the  head  pf  a  Depart- 
ment, which  would  fall  under  the  general  limitation  of  1,000 
copies.  But  I  think  this  objection  is  more  apparent  than 
real,  and  that  the  language  should  be  interpreted  strictly  as 
it  reads. 

It  must  be  held  that  Congress,  having  just  used  the  phrase 
"annual  report,"  referring  to  the  head  of  a  Department, 
omitted  the  adjective  intentionally  in  providing  for  reports 
of  chiefs  of  bureaus.  The  practical  considerations  which 
incline  me  to  this  view  are  these:  That  the  annual  report  of 
the  head  of  a  Department  is  in  general  the  only  report  he  is 
called  upon  to  make;  that  any  special  report  desired  from 
him,  beyond  reports  to  the  President  not  for  general  pub- 
lication, is  likely  to  be  called  for  under  Congressional  action, 
by  which  extraordinary  printing,  if  necesvsar}^  would  be  pro- 
vided for;  that,  since  the  annual  report  of  the  head  of  a  De- 
partment reflects  the  annual  reports  of  his  subordinates  with 
sufficient  detail,  there  is  no  need  for  printing  their  annual 
reports  beyond  the  number  of  the  general  limitation. 

Special  reports,  however,  may  be  and  constantly  are  called 
for  from  chiefs  of  bureaus  in  reference  to  important  inves- 
tigations, as  in  this  case,  and  with  relation  to  a  large  variety 
of  matters  of  practical  and  scientific  import  embraced  in  the 
Government  administration.  These  matters  are  often  of 
vital,  immediate,  and  wide  public  concern.  Such  reports 
can  only  be  printed  at  all  by  direction  of  the  head  of  a  De- 
partment, which  is  a  sufficient  safeguard  and  check,  and, 
being  so  directed,  may  properly  fall  under  the  intermediate 
limitation — less  than  that  of  the  annual  report  of  the  head 
of  the  Department,  but  greater  than  that  of  the  general  rule. 

Furthermore,  this  limitation  as  to  reports  of  bureau  chiefs 
is  specific,  and  it  is  worthy  of  note  that  in  21  Opin.,  405 
{ante)^  it  is  held,  as  a  general  rule  of  statutory  interpreta- 
tion, that  in  cases  of  apparent  conflict  the  more  specific  pro- 
vision should  govern,  and  this  is  especially  the  case  where 
the  specific  provisions  follow  the  general  one. 

Finally,  notwithstanding  the  apparent  incongruity  that 
the  report  of  a  subordinate  officer  by  the  authority  of  his 
chief  can  be  printed  in  larger  numbers  than  a  special  re- 
port of  the  chief  himself,  in  practical  effect  and  without  any 
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evasion  of  the  spirit  and  intent  of  the  law,  as  1  view  the 
case,  the  head  of  a  Department  in  this  way  would  substan- 
tially and  properly  promulgate  as  his  own,  the  report  of  a 
bureau  chief.  This  apparent  incongruity  could  not  reason- 
ably be  viewed  as  controlling,  because  in  sharp  contrast 
with  it  the  last  sentence  of  the  section  provides,  as  I  have 
noted,  that  heads  of  Departments  shall  direct  whether  re- 
ports made  to  them  by  bureau  chiefs  shall  be  printed  or  not. 
It  could  hardly  be  contended  that  this  order  is  restricted  to 
annual  reports,  and  yet,  notwithstanding  the  slight  differ- 
eDces  in  the  language,  this  would  be  the  logical  result  of 
the  view  that  ''the  reports  of  chiefs  of  bureaus"  in  the 
previous  portion  of  the  section  are  restricted  to  annual 
reports.  In  this  very  law  it  is  evident  that  when  Congress 
has  in  mind  the  annual  reports  of  subordinate  officers,  it 
says  so  (section  91). 

The  question  is  by  no  means  free  from  doubt,  and  may 
be  viewed  as  offering  strong  reasons  for  either  view,  but  on 
the  whole  I  clearly  incline  to  the  more  liberal  construction 
of  the  statute,  and  so  advise  you. 
Very  respectfully, 

HENRY  M.  HOYT, 

Solicitor-  Genial. 

Approved : 

W.  H.  MOODY. 

The  SECRETARy  of  Commerce  and  Labor. 


DETAIL  OF  CLERKS  TO  CIVIL  SERVICE  COMMISSION. 

Section  3  of  the  civil-service  act  of  January  16,  1883  (22  Stat.,  405), 
authorizes  the  detail  of  persons  in  the  official  service  of  the  Executive 
Departments  to  be  members  of  the  boards  of  examiners  in  the  Civil 
Service  Commission,  but  does  not  authorize  such  detail  for  any  other 
purpose  or  service. 

Opinion  of  December  22,  1904  (an/e,  301),  adhered  to. 

Department  of  Justice, 

April  8,  1905, 
Sir:  I  have  the  honor  to  respond  to  your  letter  of  March 
11,  1905,   in  which,  with  its  inclosures,  you   request  my 
opinion  upon  the  question  ''whether  there  is  any  authority 
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of  law  for  the  War  Department  temporarily  detailing  to 
the  Civil  Service  Commission  a  clerk  in  the  office  of  the 
Chief  of  Engineers  of  this  Department  whose  salary  is  paid 
under  the  following  provision  in  the  legislative,  executive, 
and  judicial  appropriation  act  for  the  fiscal  year  ending 
June  30,  1905  (33  Stat,  115): 

"Office  of  the  Chief  of  Engineers:  The  services  of  skilled 
draftsmen,  civil  engineers,  and  such  other  services  as  the 
Secretary  of  War  may  deem  necessary,  may  be  employed 
in  the  office  of  the  Chief  of  Engineers,  to  carry  into  effect 
the  various  appropriations  for  rivers  and  harbors,  fortifica- 
tions, and  surveys  to  be  paid  from  such  appropriations: 
Provided^  That  the  expenditures  on  this  account  for  the 
fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  five, 
shall  not  exceed  eighty  thousand  dollars;  and  that  the  Sec- 
retary of  War  shall  each  3"ear,  in  the  annual  estimates, 
report  to  Congress  the  number  of  persons  so  employed  and 
the  amount  paid  to  each." 

Stated  as  broadly  as  it  is,  a  direct  answer  to  your  question 
would  be  difficult  if  not  impossible,  for  it  is  quite  possible 
that  such  detail  might  be  made  for  one  purpose  and  not  for 
others;  and  j^our  communication  does  not  make  it  clear 
whether  such  detail  is  for  the  general  service  and  purpose 
of  the  Civil  Service  Commission,  or  for  service  on  the 
board  of  examiners  of  that  Commission. 

With  reference  to  the  general  power  of  one  Executive 
Department  to  detail  a  portion  of  its  force  for  service  in 
another  Department  or  bureau  thereof,  I  adhere  to  my 
former  opinion  of  December  22,  1904  {ante^  p.  301),  in  sub- 
stance that,  barring  sudden  emergencies,  of  which  I  do  not 
speak  either  way,  unless  authorized  by  some  law,  this  may 
not  be  done. 

When  a  force  is  employed  and  paid  for  service  in  one 
Department,  no  portion  of  it,  unless  so  authorized  by  law, 
can  be  transferred  to  the  service  of  another  Department 
for  the  service  of  which  provision  is  already  made  by  ap- 
propriations for  that  Department,  and  to  the  full  extent 
intended  b}"  Congress.  It  remains,  therefore,  but  to  in- 
quire whether  there  is  any  specific  authority  of  law  for  the 
detail  here  in  question. 
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The  only  legal  warrant  for  such  a  detail  of  which  I  am 
aware,  is  found  in  section  3  of  the  civil-service  act  of  Jan- 
uary 16, 1883  (22  Stat. ,  405),  a  portion  of  which  is  as  follows : 

"The  Commission  shall,  at  Washington,  and  in  one  or 
more  places  in  each  State  and  Tcrritor^'^  where  examina- 
tions are  to  take  place,  designate  and  select  a  suitable  num- 
ber of  persons,  not  less  than  three,  in  the  official  service  of 
the  United  States,  residing  in  said  State  or  Territory,  after 
consulting  the  head  of  the  Department  or  office  in  which 
such  persons  serve,  to  be  members  of  boards  of  examiners, 
and  may  at  any  time  substitute  any  other  person  in  said 
service  living  in  such  State  or  Territory  in  the  place  of  any 
one  so  selected." 

It  will  be  observed  that  the  only  warrant  which  this  sec- 
tion affords  for  the  selection  of  persons  in  the  official  service 
of  the  United  States  for  service  in  the  Commission,  is  for 
the  selection  of  such  persons  'Ho  be  members  of  boards  of 
examiners."  These  boards  are  to  be  of  not  less  than  three 
members  each,  and  1  am  of  opinion  that  the  section  in  part 
quoted  above  authorizes,  when  requested,  the  detail  of  per- 
sons in  the  official  service  of  the  Executive  Departments  to 
be  members  of  such  boards  of  examiners. 

But  if,  as  I  infer  from  the  letter  of  the  Civil  Service 
Commission  to  you,  transmitted  with  your  note,  this  section 
is  construed  as  authorizing  such  details  for  the  general 
service  or  purpose  of  the  Commission,  or,  indeed,  for  any 
other  service  than  as  members  of  such  boards  of  examiners, 
I  do  not  concur  in  such  construction.  When  Congress,  with 
the  subject  directly  in  mind,  has  expressly  stated  the  pur- 
pose for  which  such  details  may  be  made,  this  must  be  taken 
as  the  only  purpose  for  which  they  were  intended,  and  they 
can  be  made  for  no  other. 

This  view  is  greatly  strengthened  by  reference  to  the 
various  appropriation  acts  wherein  provision  has  been  made 
from  time  to  time  for  clerks  and  employees  for  the  Civil 
Service  Commission  at  Washington.  The  legislative,  execu- 
tive, and  judicial  appropriation  act  approved  March  18, 
1904,  for  the  fiscal  year  ending  June  30,  1905,  provides  for 
126  clerks  and  emplo^^ees  for  the  Commission  at  Washing- 
ton.    Clearly  Congress  intended  to  restrict  the  Commission 
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to  the  number  of  clerks  and  employees  thus  specifically  pro- 
vided for. 

I  am  of  opinion,  therefore,  that  if  the  detail  referred  to 
in  your  letter  and  its  inclosures  was  for  service  as  member 
of  a  board  of  examiners  in  the  Civil  Service  Commission,  it 
was  warranted  by  the  section  referred  to;  otherwise  that  it 
was  without  legal  warrant. 
Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  War. 


RETURN   OF  CLERKS    DETAILED  TO   CIVIL  SERVICE  COM- 
MISSION. 

The  provision  of  the  legislative,  executive,  and  judicial  appropriation 
act  of  February  3,  1905  (33  Stat,  643),  prohibiting  the  detail  of 
clerks  or  other  employees  from  the  Executive  Departments  in  Wash- 
ington to  the  Civil  Service  Commission  for  duty  in  the  District  of 
Columbia,  was  not  only  intended  to  prohibit  further  details,  but  to 
secure  the  return  to  their  respective  Departments  of  all  clerks  now 
under  detail. 

Department  of  Justice, 

April  8,  1906. 

Sir:  I  have  the  honor  to  respond  to  your  note  of  March 
21,  1905,  inclosing  a  request  from  the  Civil  Service  Com- 
mission for  an  expression  of  my  opinion  as  to  whether  the 
provisions  of  the  legislative,  executive,  and  judicial  appro- 
priation act  approved  February  3, 1905  (33  Stat,  643),  pro- 
hibiting the  detail  of  clerks  or  other  employees  from  the 
Executive  Departments  in  Washington  to  the  Civil  Service 
Commission  for  duty  in  the  District  of  Columbia,  will  re- 
quire the  Commission  '^on  July  1,  1905,  to  return  to  their 
respective  Departments  the  persons  now  serving  as  details, 
or  whether  the  prohibition  merel}^  intends  to  prevent  the 
detail  of  other  and  additional  employees  after  July  1, 1905." 

Provision  has  hitherto  been  made  in  the  various  appro- 
priation acts  for  quite  a  large  force  of  clerks  and  employees 
for  service  in  the  Civil  Service  Commission  at  Washington. 

The  Commission  has,  nevertheless,  secured  the  detail  of 
clerks   from   other   Departments   of    the  Government    in 
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Washington  tx)  the  Commission  for  performance  of  duty 
here. 

This  practice,  the  Commission  contends,  is  authorized  by 
sexjtion  3  of  the  civil-service  act  (22  Stat.,  403,  404),  which 
reads  as  follows: 

u  *  *  *  ffjg  Commission  shall,  at  Washington,  and 
in  one  or  more  places  in  each  State  and  Territory  where 
examinations  are  to  take  place,  designate  and  select  a  suit- 
able number  of  persons,  not  less  than  three,  in  the  official 
service  of  the  United  States,  residing  in  said  State  or  Ter- 
ritory, after  consulting  the  head  of  the  Department  or 
office  in  which  such  persons  serve,  to  be  members  of  boards 
of  examiners." 

I  have  just  ruled,  in  an  opinion  to  the  Secretary  of  War 
{ante^  p.  379),  that  this  section  authorized  the  detail  of 
persons  in  the  official  service  of  the  United  States  to  be 
members  of  boards  of  examiners,  and  for  no  other  purpose. 

The  act  of  February  3,  1905  {nupra)  contains  the  usual 
appropriation  for  clerks  and  employees  in  the  Civil  Service 
Commission  at  Washington — one  hundred  and  twenty-six  in 
number — an  appropriation  for  field  force  consistingof  thirty- 
three  pereons;  also  an  appropriation  for  the  clerical  force 
connected  with  the  rural  carrier  examining  board,  now  de- 
tailed thereto  from  the  Post-Office  Department  and  postal 
service,  consisting  of  twent3'-three  persons.  Following 
these  appropriations,  it  is  provided  ''that  no  detail  of  clerks 
or  other  employees  from  the  Executive  Departments  or 
other  Government  establishments  in  Washington,  District 
of  Columbia,  to  the  Civil  Service  Commission,  for  the  per- 
formance of  duty  in  the  District  of  Columbia,  shall  be  made 
for  or  during  the  fiscal  year  nineteen  hundred  and  six." 

The  Conmiission  for  many  years  has  construed  section  3 
of  the  civil-service  act  {sftpr(f)  as  authorizing  the  detail  of 
clerks  from  the  Departments  and  offices  in  Washington  to 
perform  service  in  the  Commission  here  similar  to  that  per- 
formed by  the  clerks  specifically  appropriated  for  by  Con- 
gress. In  other  words,  it  has  been  the  practice  of  the 
Conmiission  to  augment  its  clerical  force  by  the  detail  of 
clerks  from  other  Departments,  nominally  ''to  be  members 
of  boards  of  examiners." 
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This  liberal  construction  of  the  law  has  been  known  to 
Congress,  and  that  body  has  now  specifically  provided  that 
no  detail  of  clerks  from  the  Departments  in  Washington  "  to 
the  Civil  Service  Commission  for  the  performance  of  duty 
in  the  District  of  Columbia  shall  be  madeyi>r  or  during  the 
fiscal  year  nineteen  hundred  and  six." 

It  is  clear  that  Congress  not  only  intended  to  prohibit 
further  details,  but  to  secure  the  return  to  their  respective 
Departments  of  all  clerks  now  under  detail. 
Respectfully, 

W.  H.  MOODY. 

The  President. 


REGISTRY  OF  REPAIRED  FOREIGN-BUILT  VESSEL. 

A  foreign-built  vessel,  wrecked  in  the  United  States,  repaired  here  by 
her  foreign  owners,  and  subsequently  sold  to  a  citizen  of  the  United 
States,  is  entitled,  umler  section  4136,  Revised  Statutes,  to  American 
registry,  if  the  repairs  made  upon  the  vessel  after  the  wreck  equal 
three-fourths  of  the  cost  of  the  vessel  when  so  repaired. 

Opinion  of  September  29, 1891  (20  Opin.,  253),  followed. 

Department  of  Justice, 

April  10, 1906. 

Sir:  I  have  the  honor  to  respond  to  your  letter  of  March 
13, 1905,  in  which  you  state  that  application  has  been  made 
to  the  Commissioner  of  Navigation  for  the  issue  of  a  regis- 
ter to  the  foreign -built  steamship  Daventry,  she  having 
been  wrecked  in  the  United  States  and  repaired  by  her  for- 
eign owners,  and  subsequently  sold  to  a  citizen  of  the  United 
States,  who  has  applied  for  a  register. 

You  ask  for  an  expression  of  my  opinion  on  the  following 
proposition : 

''  Do  the  words  *  shall  be  purchased  and  repaired  by  a  citi- 
zen of  the  United  States'  in  section  4136,  Revised  Statutes, 
contemplate  that  the  purchasing  must  be  by  an  American 
citizen,  who  must  make  the  repairs  after  his  purchase? 

"This  Department  is  aware  that  3'our  Department  has 
already  rendered  an  opinion  on  this  question  (20  Opin.,  253), 
and  that  that  opinion  hitherto  has  been  followed  by  the 
Commissioner  of  Navigation." 
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The  opinion  referred  to,  rendered  in  1891,  nearly  four- 
teen years  ago,  contains  a  very  thorough  review  of  the  ques- 
tion submitted  by  you,  and  the  conclusion  was  reached  that 
if  the  repairs  made  upon  the  vessel  after  the  wreck  wv  re 
equal  to  three-fourths  of  the  cost  of  the  vessel  when  so 
repaired,  she  was  entitled  to  American  registry,  whether 
such  repairs  were  made  by  her  foreign  owners  or  by  the 
American  applicant  after  his  purchase  of  the  vessel. 

This  conclusion  was  based  upon  the  theory  that,  while 
such  a  case  was  not  within  the  strict  letter  of  the  law,  it  was 
within  the  spirit  and  general  intent  thereof. 

As  stated  in  your  letter,  the  construction  thus  placed  upon 
the  law  was  adopted  by  the  administrative  officers  and  has 
been  followed  by  them  to  the  present  time.  Congress 
also  may  be  said  to  have  acquiesced  in  such  construction  by 
ignoring  all  attempts  to  change  the  law. 

I  therefore  see  no  reason  for  questioning  the  interpreta- 
tion heretofore  given  this  statute,  especially  as  it  has  been 
so  long  administered  in  accordance  with  such  interpretation. 
Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  Commerce  and  Labor. 


REGISTRY  OF  REPAIRED  FOREIGN-BUILT  VESSEL. 

To. entitle  a  foreign-built  vessel  wrecked  in  the  United  States,  repaired 
here  by  her  foreign  o^'ners  and  sold  to  a  citizen  of  the  United  States, 
to  American  registry,  it  must  appear  that  the  repairs  **  equal  to  three- 
fourths  of  the  cost  of  the  vessel  when  so  repaired"  were  occasioned 
by  one  wreck,  section  4136,  Revised  Statutes,  not  permitting  the 
aggregating  of  the  cost  of  repairs  occasioned  by  different  wrecks  in 
making  up  that  amount. 

Department  of  Justice, 

April  11,  1905. 
Sir:  I  have  the  honor  to  respond  to  your  letter  of  March 
14,  1905,  in  which  you  state  that — 

"Application  has  been  made  by  a  citizen  of  the  United 
States  to  the  Commissioner  of  Navigation  for  the  issue  of  a 
register  to  the  foreign-built  S.  S.  Davejitry^  as  provided  for 
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by  section  41»S6,  Revised  Statutes,  as  amended  by  section  2 
of  the  act  of  July  5,  1884,  on  a  showing  of  fact,  as  follows: 

''On  or  about  January  20,  1903,  the  />a^rw^ry  grounded 
on  Frying  Pan  Shoal,  off  Cape  Fear,  and  in  a  leaking  con- 
dition was  stranded  on  a  safe  bottom  near  Southport.  She 
was  repaired  at  Newport  News  at  a  cost  of  approximately 
$42,000. 

' '  On  or  about  Docember  16, 1904,  the  same  vessel  grounded 
off  Hunting  Island  light-house,  and  was  again  repaired  at 
Newport  News  at  a  cost  of  approximately  $14,000. 

*'  On  January  5, 1905,  the  British  owners  of  the  Daventry 
sold  her  to  a  citizen  of  the  United  States,  and  their  receipt  of 
$71,000,  dated  January  25,  1905,  in  full  payment  for  sixty- 
four  sixty-fourths  shares  of  the  vessel  has  been  submitted. 
*  *  »  *  * 

"1.  In  ascertaining,  as  of  January,  1905,  whether  the 
'repairs  put  upon  such  vessel  are  equal  to  three-fourths  of 
the  cost  of  the  vessel  when  so  repaired,'  can  the  repairs  made 
after  January  20,  1903,  and  December  16,  1904,  be  aggre- 
gated at  their  original  amounts?" 

Section  4136,  Revised  Statutes,  reads  as  follows: 

"The  Secretary  of  the  Treasury  may  issue  a  register  or 
enrollment  for  any  vessel  built  in  a  foreign  countr\',  when- 
ever such  vessel  shall  be  wrecked  in  the  United  States,  and 
shall  be  purchased  and  repaired  by  a  citizen  of  the  Ignited 
States,  if  it  shall  be  proved  to  the  satisfaction  of  the  Secre- 
tary tliat  the  repairs  put  upon  such  vessel  are  equal  to  three- 
fourths  of  the  cost  of  the  vessel  when  so  repaired." 

The  section  has  been  the  subject  of  several  opinions  by 
my  predecessors. 

On  December  5,  1877,  Attorney-General  Devens,  in  an 
opinion  to  the  Secretary  of  the  Treasury  (15  Opin.,  402), 
said : 

"This  section  reproduces  the  provisions  of  the  act  of 
December  23,  1852,  chapter  3,  in  force  at  the  time  of  the 
adoption  of  the  Revised  Statutes.  Before  the  passage  of 
that  act,  applications  had  been  frequently  made  to  Congress 
for  special  legislation  authorizing  registers  to  be  granted  to 
foreign-built  vessels,  in  cases  where  such  vessels  had  become 
damaged,  disai>led,  and  unseaworthy,  and,  having  been  pur- 
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chased  while  in  that  state  by  American  citizens,  were  re- 
paired by  the  latter  at  ports  or  places  within  the  United 
States.  The  practice  of  that  body  had  been  to  allow  these 
applications  upon  conditions  similar  to  the  one  contained  in 
the  act  of  1852  and  now  found  in  said  section  4136,  namely, 
that  it  should  be  proved  to  the  satisfaction  of  the  Secretary 
of  the  Treasury  that  the  cost  of  the  repairs  '  exceeds  three- 
fourths  of  the  original  cost  of  building  a  vessel  of  the  same 
tonnage,'  or  is  '  equal  to  three-fourths  of  the  original  cost 
of  building  a  vessel  of  the  same  tonnage,'  or  '  exceeds  three- 
fourths  of  her  value  after  having  been  so  repaired,'  or  '  is 
equal  to  three-fourths  of  the  value  of  said  vessel  at  the  time 
of  said  repairs,'  etc.  Instances  of  special  legislation  author- 
izing registers  to  be  granted  in  cases  of  that  sort  may  be  seen 
in  6  Stat,  pp.  313,  371,  458,  753,  831,  914;  9  Stat.,  pp.  686, 
695,  709,  710,  713,  714,  719,  732,  757,  796,  798;  10  Stat., 
pp.  725,  726,  728,  731,  741,  753,  767,  785,  835,  844. 

"  The  object  of  the  act  of  1852  was  to  do  awa}'  with  the 
necessity  for  special  legislation  in  such  cases,  b}'  conferring 
upon  the  Secretar}'  of  the  Treasury  a  general  authority  to 
issue  registers  or  enrollments  in  like  cases  upon  the  like 
condition." 

The  purpose  of  Congress  in  enacting  this  legislation  was 
to  encourage  the  practical  rebuilding  in  the  United  States 
of  foreign  vessels  wrecked  here. 

If  the  repairs  occasioned  by  two  disasters  may  be  aggre- 
gated, it  follows  that  the  repairs  occasioned  by  ten  different 
wrecks  may  be  aggregated.  The  same  part  of  the  vessel 
may  have  l)een  injured  on  each  occasion,  so  that  when  the 
repairs  occasioned  by  the  last  wreck  have  been  completed, 
nine-tenths  of  the  vessel  may  even  then  be  foreign  built, 
instead  of  only  one-fourth,  which  the  statute  contemplates. 
It  may  be  urged  that  the  aggregate  of  the  various  sums  ex- 
pended by  her  owners  upon  her  repairs  equals  three-fourths 
of  her  value,  but  the  answer  to  this  argument  is  found  in 
the  analysis  of  the  statute,  which  conclusively  shows  that 
the  inducement  of  American  registry  was  offered  for  the 
practical  rebuilding  of  the  vessel  in  the  United  States. 
Slight  repairs  would  probably  be  made  ui)on  her  here  in 
any  event. 
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In  20  Opin.,  253,  254,  it  was  said: 

«6 «  *  *  rpjjg  plain  intention  of  section  4136  was  to  ^ve 
to  wrecked  vessels,  which  were  practically  rebuilt  in  the 
United  States,  the  same  privilege  that  vessels  would  have  if 
wholly  built  within  the  United  States.  Its  ultimate  purpose 
was  to  aid  American  ship-building,  and  it  was  evidently  con- 
sidered by  Congress  that  the  rebuilding  of  three-fourths  of 
a  vessel  was  to  be  encouraged,  as  well  as  the  building  of  a 
vessel  entire." 

Again,  in  21  Opin.,  143,  144,  Attorney-General  Olney 
said: 

"Answering  your  further  question,  I  am  clearl}'  of  the 
opinion  that  the  word  '  cost '  in  said  section  is  to  be  constnied 
literally.  If  the  actual  cost  of  the  repairs  is  thi^ee  times  the 
dctual purchase  price  of  the  wrecks  then  in  my  opinion  it  is 
entitled  to  registry." 

The  statute  does  not  empower  the  Commissioner  of  Navi- 
gation to  issue  a  register  or  enrollment  in  the  event  the 
aggregate  cost  of  repairs  of  different  wrecks  equals  three- 
fourths  of  the  cost  of  the  vessel;  but  on  the  contrary  the 
language  of  the  statute  precludes  suqh  a  construction,  for  it 
provides  that  the  repairs  put  upon  such  a  vessel  shall  be 
"  equal  to  threefmrths  of  tlie  cost  of  the  vessel  when  so  re- 
paired^'^  to  entitle  her  to  registry  or  enrollment. 

I  have  no  hesitancy  in  answering  your  first  question  in 
the  negative. 

You  also  ask  "  what  rule  ma}^  be  followed  in  determining 
the  proportion,  if  an}'^,  of  the  cost  of  repairs  made  soon  after 
January  20,  1903,  which  may  be  aggregated  with  the  cost 
of  subsequent  repairs?" 

The  answer  to  this  question  may  be  found  in  the  reasons 
assigned  for  the  answer  to  the  first  question. 

The  statute  contemplates  one  wreck,  and  if  the  repairs, 
temporary  and  permanent,  occasioned  by  such  wreck  equal 
three  times  the  actual  cost  of  the  wreck,  she  is  entitled  to 
registry  or  enrollment,  providing  the  other  conditions  of 
the  statute  are  complied  with. 

Respectfullv, 

.    "  W.  II.  MOODY. 

The  Secretary  of  Commerce  and  Labor. 
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SECRETARY  OF  WAR— ROCK   ISLAND  BRIDGE— POWER  TO 
GRANT  REVOCABLE  LICENSE. 

The  Secretary  of  War  has  no  authority  under  existing  legislation  to 
grant  a  revocable  license  to  the  Davenport  and  Suburban  Street  Rail- 
way Company,  or  to  any  other  street  railway  company,  to  use  jointly 
with  the  Tri-City  Railway  Company  the  lower  portion  of  the  Govern- 
ment bridge  across  the  Mississippi  River,  connecting  the  cities  of 
Rock  Island,  III.,  and  Davenport,  Iowa. 

Suggeftedj  That  since  the  question  is  not  free  from  doubt,  such  permis- 
sion might  be  granted  in  order  that  the  matter  may  be  brought  before 
the  courts  for  judicial  determination. 

Department  of  Justice, 

April  12, 1906. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  February  8,  1905,  together  with  its  inclosures, 
requesting  ray  opinion  as  to  whether  you  are  authorized, 
under  the  legislation  referred  to  in  your  letter,  or  under 
the  general  authority  to  lease  public  property,  conferred 
upon  the  Secretary  of  War  by  the  act  of  July  28,  1892  (27 
Stat.^  321),  or  by  implication  arising  from  the  fact  that  the 
propert}'  in  question  is  in  your  custody  and  control,  to  grant 
a  revocable  licence  to  another  street  raihray  cainpariy,  to  use 
jointly  with  the  Tri-City  Railway  Company  the  lower  por- 
tion of  the  Government  bridge  across  the  Mississippi  River, 
connecting  the  cities  of  Rock  Island,  111.,  and  Davenport, 

The  facts  relating  to  the  construction,  operation,  and  use 
of  this  bridge  by  the  Rock  Island  Railroad  Company,  the 
Davenport  and  Rock  Island  Street  Railway  Company,  the 
Tri-City  Railway  Company,  and  the  general  public,  as  spe- 
cifically set  forth  in  your  communication,  are  quite  compli- 
cated and  need  not  be  restated  in  this  opinion,  except  so  far 
as  the  same  may  be  neces^>ary  to  a  proper  understanding  of 
the  legal  questions  involved.  The  various  joint  resolutions 
and  acts  of  Congress  passed  since  1867,  defining  the  rights 
of  the  Chicago,  Rock  Island  and  Pacific  Railroad  Company 
with  respect  to  the  use  of  this  bridge,  and  conferring  upon 
the  Secretary  of  War  the  power  to  issue  revovahle  licenses  to 
street  railway  companies  to  cross  the  lower  portion  thereof, 
require  no  extended  consideration,  except  so  far  as  they 
may  have  imposed  a  limitation  upon  the  power  of  the  Sec- 
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retary  of  War  to  issue  a  license  to  any  other  street  railway 
conipan}^  to  cross  this  bridge. 

The  Tri-City  Street  Railway  Company,  which  for  the  past 
ten  years  has  enjoyed  the  privilege  of  using  the  lower  por- 
tion of  this  bridge,  under  a  license  from  the  Secretary  of 
War,  and  the  Chicago,  Rock  Island  and  Pacific  Railroad 
Company,  which  has  occupied  the  upper  portion  of  this 
bridge  since  its  completion  in  1873,  now  intei-pose  numerous 
objections  to  the  granting  of  a  license  by  the  Secretary  of 
W^ar  to  the  Davenport  and  Suburban  Street  Railway  Com- 
pan}'  to  use  the  lower  portion  of  this  bridge  jointly  with 
the  Tri-City  Street  Railway  Company.  On  the  other  hand, 
the  Davenport  and  Suburban  Railway  Company,  the  present 
applicant,  contends  that  the  Secretary  of  War  has  the 
power  to  grant  permission  to  said  company  to  use  this 
bridge  jointly  with  the  Tri-City  Street  Railway  Company, 
not  only  under  the  authority  contained  in  the  act  of  March 
2, 1895,  but  under  the  general  authority  necessarily  reposed 
in  the  head  of  an  executive  department  to  issue  revocable 
licenses  with  respect  to  the  use  of  Government  property 
under  his  control.     (22  Opin.,  240-245). 

The  precise  question  for  my  consideration  is,  therefore, 
not  whether  Congress  may  authorize  another  street  railway 
company  or  companies  to  occupy  and  use  the  lower  portion 
of  this  bridge  jointly  with  the  Tri-City  Street  Railway 
Company,  but  vhcther  authority  is  now  vested  In  tJie  Secre- 
tary of  War  to  2)erniilt  this  hridge  to  he  used  hy  two  or  moi'e 
street  railway  companies  at  the  same  time  under  revoceible 
licenses. 

Inasmuch  as  the  Chicago,  Rock  Island  and  Pacific  Rail- 
road Company,  one  of  the  objecting  parties,  has  an  interest 
in  the  use  of  this  bridge,  superior  in  character  to  the  privi- 
lege which  has  been  conferred  upon  the  Tri-City  Railway 
Company,  the  rights  of  that  company  in  the  present  con- 
trovers}'  may  properly  be  considered  firsl,  with  a  view  to 
determining  whether  there  exists  any  valid  objection  upon 
the  part  of  that  company  which  would  prevent  you  from 
issuing  a  liccnvse  to  the  present  applicant 

The  Chicago,  Rock  Island  and  Pacific  Railroad  Company, 
in  the  brief  which  it  has  submitted  through  its  general 
solicitor,  interposes  all  the  objections  made  by  the  Tri-Citv 
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Kailway  Company  as  to  the  power  of  the  Secretary  of  War 
to  issue  a  revocable  license  to  any  other  street  railway  com- 
pany to  occupy  and  use  the  lower  portion  of  this  bridge, 
which  objections  will  presently  be  considered.  In  addition 
to  such  objections,  said  company  contends  that  the  Daven- 
port and  Suburban  Railway  Company,  the  present  appli- 
cant, is  not  engaged  in  the  business  of  conducting  and 
operating  a  street  railway,  but  that  said  company  is  engaged 
in  operating  essentially  a  through  railroad,  similar  in  char- 
acter to  the  Chicago,  Rock  Island  and  Pacific  Railroad. 
While  this  question  is  necessarily  one  of  fact,  which  must 
be  determined  by  3'ou  in  the  first  instance,  it  may  not  be 
improper  to  consider  briefly  such  objection  in  its  immediate 
bearing  upon  the  question  of  your  power  in  the  premises. 

The  joint  resolution  of  Congress  of  July  20, 1868  (15  Stat., 
258),  under  which  this  bridge  was  constructed,  provides, 
among  other  things,  that  the  ownership  of  the  bridge  shall 
be  and  remain  in  the  United  States,  and  that  the  Chicago, 
Rock  Island  and  Pacfic  Railroad  Company  shall  have  a  right 
of  way  over  said  bridge  for  all  purposes  of.  transit  across 
the  island  and  river,  upon  condition  that  said  railroad  com- 
pany shall  pay  to  the  United  States:  First,  half  the  cost  of 
the  superstructure  of  the  bridge  over  the  main  channel,  and 
half  the  cost  of  keeping  the  same  in  repair;  and  second, 
shall  also  build  at  its  own  cost  the  bridge  over  that  part  of 
the  river  which  is  on  the  east  side  of  Rock  Island,  but  with- 
out any  claim  of  ownership  thereto.  This  joint  resolution 
also  contains  the  further  provision:  ^'That  the  Government 
may  permit  any  other  road  or  roads  wishing  to  cross  on  said 
bridge  to  do  so  by  paying  to  the  parties  then  in  interest  the 
porportionate  cost  of  said  bridge,  but  no  such  permission  to 
other  roads  shall  impair  the  rights  hereby  granted  to  the 
Chicago,  Rock  Island  and  Pacific  Railroad  Company." 

It  may  be  conceded,  in  view  of  this  legislation  with  respect 
to  the  construction  and  use  of  this  bridge,  requiring  a  pro- 
portionate contribution  by  any  other  road  which  the  Gov- 
ernment might  in  the  future  permit  to  cross  this  bridge, 
that  the  United  States  would  not  have  the  power  to  permit 
another  railroad  company^  as  distinguished  from  a  company 
operating  a  street  railway^  to  cross  even  the  lower  portion 
of  this  bridge  without  first  contributing  its  proportionate 
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share  of  the  cost  of  building  the  same  and  of  keeping  the 
same  in  repair. 

Bxit  there  is  certainly  a  well-recognized  distinction  between 
commercial  roads,  to  which  claims  the  Chicago,  Rock  Island 
and  Pacific  Railroad  Company  manifestly  belongs,  and  street 
railways,  constructed  and  operated  primarily  for  the  accom- 
modation of  the  public  over  and  along  the  streets  upon  which 
the  railway  may  be  operated,  and  the  mere  fact  that  a  street 
railway  company  is  engaged  in  operating  suburban  roads  in 
substantially  the  same  manner  as  it  operates  its  lines  of  road 
within  a  municipality,  would  not,  in  my  judgment,  operate 
to  bring  such  railway  company  within  that  class  of  railroads 
commonly  known  as  commercial  or  through  railroads.  The 
fallacy  in  this  contention  of  the  Chicago,  Rock  Island  and 
Pacific  Railroad  Company  lies  in  the  failure  to  recognize 
this  plain  distinction,  or  in  the  assumption  that  the  Daven- 
port and  Suburban  Railway  Company  is  necessarily  engaged 
in  operating  a  commercial  road. 

The  joint  resolution  of  1868,  authorizing  the  Government 
to  permit  any  road  other  than  the  Chicago,  Rock  Island  and 
Pacific  Railroad  Company  to  cross  this  bridge  by  paying  to 
the  parties  in  interest  the  proportionate  cost  of  the  bridge, 
should,  in  my  judgment,  be  construed  as  referring  to  through 
railroads,  sometimes  styled  ''commercial  railroads"  or  "rail- 
roads of  commerce."  (Ifassa^hifsetts  Loan  and  Tnist  Com- 
pany v.  Hamilton^  88  Fed.  Rep.,  688.) 

In  the  case  of  the  Mama^limetts  Loan  and  Trust  Company 
V.  Hamilton^  supra^  the  circuit  court  of  appeals  for  the  Ninth 
circuit,  in  construing  the  meaning  of  the  word  ''railroad" 
when  used  in  a  statute,  laid  down  the  general  rule  that  the 
meaning  must  depend  upon  the  context,  and  be  ascertained 
from  the  occasion  and  the  necessity  of  the  law,  the  mischief 
felt,  and  the  object  and  remedy  in  view.  The  court  said 
(p.  690): 

"  But  little  is  gained  by  a  reference  solely  to  the  meaning 
of  the  word  'railroad.'  The  word,  of  itself,  has  no  such 
fixed  definition  as  to  enable  the  court  to  determine  whether, 
by  its  mere  use  in  a  statute,  it  applies  to  street  railways  or 
not.  It  may  or  may  not  include  them.  It  may  be  used  in 
the  statute  in  its  broadest  sense,  or  it  may  be  used  in  its 
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technical  or  popular  sense.  (19  Am.  and  Eng.  Enc.  Law, 
777  et  seq.;  Bishop  v.  Norths  11  Mees.  and  W.,  418;  lA^- 
ermaiiY.  Railway  Co.,  141  111.,  140,  147,  30  N.  E.,  544; 
Bloxham  v.  Railroad  Co,,  36  Fla.,  519  ,539,  18  South.,  444; 
Funk  Y.  Railroad  Co,  (Minn.),  63  N.  W.,  1099.)  In  its 
broadest  sense,  it  undoubtedl}'  includes  a  street  railroad, 
and  every  other  kind  of  a  road  or  way  on  which  rails  of 
iron  are  laid  for  the  wheels  of  cars  to  run  upon,  whether 
propelled  by  steam,  electricity,  horse,  or  other  power,  car- 
rying light  or  heavy  loads  of  freight  or  passengers,  or  both. 
2  Bouv.  Law.  Diet.  tit.  *  railroads.'  In  its  technical  sense 
it  does  not  apply  to  street  railroads.  Louisville  <&  N.  R.  R. 
Co.  V.  Louisville  City  Ry,  Co.,  2  Duv.,  175;  Ror.  R.  R., 
1422;  Elliott,  Roads  and  S.,  558." 

And  again  the  court  said  in  laying  down  the  rule  of  statu- 
tory construction  (p.  591): 

"  But  in  all  cases  the  safest  rule  is  to  take  the  entire  pro- 
visions of  the  statute  where  it  (the  word  '  railroad')  is  used, 
and  thereby  ascertain,  if  possible,  what  the  legislature 
intended.  The  meaning  of  the  word  must  always  depend 
upon  the  context  and  the  legislative  intent  of  the  statute  in 
which  it  is  used,  from  the  occasion  and  necessity  of  the 
law,  from  the  mischief  felt,  and  the  object  and  remedy  in 
view." 

Tested  by  this  rule,  it  is  clear  to  my  mind  that  the  joint 
resolution  of  1868,  permitting  the  Government  to  authorize 
the  use  of  this  bridge  by  any  railroad  company  other  than 
the  Chicago,  Rock  Island  and  Pacific,  upon  pa3'ing  its  pro- 
portionate share  of  the  cost  of  the  bridge,  was  intended  to 
apply  to  commercial  or  through  railroads,  similar  in  char- 
acter to  the  Chicago,  Rock  Island  and  Pacific  Railroad,  and 
that  this  provision  of  the  law  was  not  intended  to  apply  to 
street  railways. 

If,  therefore,  you  should  find  as  a  matter  of  fact  that  the 
Davenport  and  Suburban  Riulway  Company  is  engaged  in 
the  business  of  conducting  a  street  railway  for  passenger 
service,  that  its  lines  of  road  are  built  substantially  at  the 
grade  of  the  highway,  so  as  to  permit  convenient  access  to 
the  cars  from  the  highway,  and  connecting  one  munici- 
pality with  another;  or  that  it  is  running  its  cars  from  one 
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municipality  to  a  neighboring  municipality,  with  frequent 
stops  to  take  on  and  put  off  passengers,  and  using  the  high- 
ways of  the  cities  of  Moline,  Rock  Island,  and  Davenport, 
and  neighboring  towns  for  the  purposes  for  which  the  high- 
ways of  those  municipalities  were  originally  laid  out,  and 
imposing  no  new  servitude  thereon,  then,  and  in  such  case, 
you  would  be  justified  in  holding  this  objection  of  the  Chi- 
cago, Rock  Island  and  Pacific  Railroad  Company  to  be  with- 
out merit.  I  shall  therefore  assume  in  the  remaining  por- 
tion of  this  opinion  that  the  Davenport  and  Suburban  Rail- 
way Company,  the  present  applicant,  is  engaged  in  con- 
ducting a  street  railway,  as  distinguished  from  a  through 
railroad. 

A  further  objection  urged  by  the  Chicago,  Rock  Island 
and  Pacific  Railroad  Company  to  the  use  of  the  lower  por- 
tion of  this  bridge  by  another  street  railway  company  is 
that  the  ordinary  life  of  the  bridge  would  be  diminished  by 
such  use  and  thereby  occasion  additional  cost  to  the  railroad 
company,  under  its  agreement  to  pay  one-half  of  the  cost 
of  the  repairs  to  this  bridge.  In  reply  to  this  objection,  it 
is  only  necessary  to  point  out  that  such  increased  use  of  the 
bridge  was  evidently  contemplated  by  the  parties  at  the 
time  this  agreement  was  entered  into.  It  is  manifest  that 
the  increased  business  of  the  railroad  company  from  year 
to  year  with  respect  to  the  f requenc}'  of  trains  and  the  in- 
creased weight  of  the  rolling  stock  has  had  a  tendency  to 
materially  increase  the  cost  of  keeping  the  bridge  in  repair, 
of  which  cost  the  Government  bound  itself  to  pay  one-half. 
On  the  other  hand,  it  is  only  fair  to  presume  that  the  use  of 
the  lower  portion  of  this  bridge,  whether  by  the  Govern- 
ment or  the  general  public,  as  these  cities  increased  in  size, 
would  become  greater  from  year  to  year,  and  inasmuch  as 
the  use  of  this  highwa}'  by  a  street  railway  company  is  not 
an  additional  servitude,  but  a  use  to  which  an  ordinary  high- 
way may  become  subject,  it  maj^^  reasonably  be  assumed  that 
the  railroad  company,  when  it  accepted  the  privileges  se- 
cured to  it  under  the  joint  resolution  of  Congress  providing 
for  the  construction  of  this  bridge,  had  in  contemplation  the 
right  of  the  United  States  to  permit  the  lower  portion  of 
this  bridge  to  be  used  freely  by  all  persons  and  corporations 
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who  might  in  the  future  desire  to  make  use  of  this  portion 
of  the  bridge  for  strictl}'^  street  purposes. 

The  Tri-City  Railway  Company,  of  Davenport,  Iowa,  and 
Chicago,  Rock  Island  and  Pacific  Railroad  Company  object 
to  the  issuance  of  a  license  to  the  Davenport  and  Suburban 
Street  Railway  Company  to  cross  the  lower  portion  of  this 
bridge,  upon  the  ground  that  the  Secretary  of  War  has  no 
power  to  grant  such  a  license  unless  specifically  authorized 
by  Congress  so  to  do.  The  Davenport  and  Suburban  Rail- 
way Company  contends  that  you  have  authority  to  permit 
another  street  railway  company  to  use  the  lower  portion  of 
this  bridge  jointly  with  the  Tri-City  Railway  Company,  not 
only  under  your  broad  power  to  issue  licenses  with  respect 
to  the  use  of  Government  property  under  your  control,  but 
also  under  specific  authority  contained  in  the  act  of  Con- 
gress of  March  2,  1895. 

1  shall  firat  consider  the  question  as  to  your  specific  au- 
thority to  grant  permission  to  two  or  more  street  railway 
companies  to  use  this  bridge,  under  the  act  of  1895,  which 
will  incidentally  dispose  of  the  question  as  to  your  general 
authorit}^  to  grant  permission  to  a  street  railway  company 
to  cross  this  bridge. 

The  2j^i  of  March  3,  1885  (23  Stat.,  435),  authorized  and 
empowered  the  Secretary  of  War  to  permit  the  location, 
building,  and  keeping  in  repair  upon  the  arsenal  bridges 
connecting  said  island  with  the  cities  of  Davenport,  Iowa, 
and  Rock  Island,  111.,  a  continuous  line  of  double-track  rail- 
road by  the  Davenport  and  Rock  Island  Street  Railway 
Company,  eo  mmiine^  under  such  regulations  and  restric- 
tions as  to  times  and  manner  of  running  its  cars,  and  the 
rates  of  fare  to  be  charged,  as  the  Secretary  of  War  should 
from  time  to  time  prescribe.  This  act  further  provides  that 
the  Secretary  of  War  shall  be  empowered  to  suspend  or  re- 
voke such  privilege  and  to  remove  said  railway  at  any  time 
in  his  discretion. 

It  will  be  observed  that  this  permission  or  license  which 
the  Secretary  of  War  was  empowered  by  Congress  to  con- 
fer upon  the  Davenport  and  Rock  Island  Street  Railway 
Company  by  the  act  of  March  3, 1885,  was  to  all  intents  and 
purposes  an  ordinary  license,  which,  under  the  well-estab- 
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lished  principles  of  law,  must  be  held  to  be  confined  strictly 
to  the  original  parties,  viz,  the  Government  and  the  Daven- 
port and  Rock  Island  Street  Railway  Company. 

It  was  purely  a  personal,  unassignable  privilege,  to  which 
no  other  company  could  succeed,  either  ajs  purchaser  or  as 
the  assignee  of  the  Davenport  and  Rock  Island  Street  Rail- 
way Company,  without  the  consent  of  the  Government, 
express  or  implied,  to  such  purchase  or  assignment.  Such 
a  privilege  does  not  belong  to  that  class  of  licenses  which 
are  coupled  with  an  interest,  and  which  are  therefore  irre- 
vocable by  the  licensor.  {De  Ilaro  v.  United  States^  5  Wall. , 
599.)  So  far  as  the  act  of  March  3, 1885,  is  concerned,  there 
is  certainly  no  grant  of  authority,  either  express  or  implied, 
conferring  upon  the  Secretary  of  War  the  power  to  grant 
permission  to  another  street  railway  company  to  use  the 
lower  portion  of  this  bridge.  If  any  implication  is  to  be 
indulged  in  with  respect  to  the  act  of  1885,  I  am  inclined  to 
the  opinion,  when  we  consider  the  fact  that  permission  was 
given  to  the  Davenport  and  Rock  Island  Street  Railway 
Company,  eo  nomine^  to  construct  and  operate  a  street  rail- 
way across  this  bridge,  that  the  Secretary  of  War  was  not 
authorized,  after  the  passage  of  the  act  of  1885,  to  permit 
any  other  street  railway  company  to  use  this  bridge  jointly 
with  the  'Davenport  and  Rock  Island  Railway  Company — 
expressio  unites  est  exclusio  alterius. 

It  is  manifest,  therefore,  that  the  act  of  1885  can  not  be 
construed  as  authorizing  the  Secretary  of  War  to  grant  such 
a  privilege  with  respect  to  the  use  of  the  lower  portion  of 
this  bridge  to  two  or  more  street  railway  companies.  If 
such  authorit\^  exists,  it  must  be  found  in  the  subsequent 
legislation  of  Congress  respecting  the  use  of  this  bridge  by 
street  railway  companies. 

The  Davenport  and  Suburban  Railway  Company  assert 
that  such  authority  has  been  conferred  upon  the  Secretary 
of  War  by  the  act  of  March  2,  1895  (28  Stat.,  942).  That 
act,  after  providing  for  the  alteration  and  repair  of  this 
bridge  at  the  joint  expense  of  the  United  States  and  the 
Chicago,  Rock  Island  and  Pacific  Railroad  Company,  states: 

••'That  the  Secretary  of  War  shall  not,  under  the  act  'to 
empower  the  Secretary  of  War  to  permit  the  establishment. 
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under  certain  conditions,  of  a  horse  railway  upon  and  over 
the  island  of  Bock  Island,  and  the  bridges  erected  by  the 
United  States  connecting  the  cities  of  Davenport  and  Rock 
Island  therewith,'  approved  March  third,  eighteen  hundred 
and  eighty-five,  permit  the  lower  portion  of  said  bridge  to 
be  occupied  by  any  street  railway  company  without  paying 
a  reasonable  rent  therefor." 

The  precise  question  is  whether  the  phrase  "any  street 
railway  company,"  as  used  in  the  act  of  1895,  is  susceptible 
of  such  a  construction  as  would  authorize  the  Secretary  of 
War  to  grant  permission  to  two  or  tnore  street  railway  com- 
panies to  occupy  and  use  the  lower  portion  of  this  bridge 
jointly.  In  order  to  understand  and  properly  appreciate 
the  meaning  of  this  language,  as  used  in  the  act  of  1895,  it 
may  be  well  to  consider  the  facts  as  they  existed  at  the  time 
of  the  passage  of  the  law.  The  Davenport  and  Rock  Island 
Street  Railway  Company,  on  March  2,  1895,  was  using  the 
lower  portion  of  this  bridge  for  street  railway  purposes, 
under  the  specific  authority  conferred  upon  that  company 
by  the  act  of  1885.  It  does  not  appear  from  your  state- 
ment of  facts  that  any  other  street  railway  company  had  ap- 
plied to  the  Government  for  permission  to  use  the  lower 
portion  of  this  bridge  jointly  with  the  Davenport  and  Rock 
Island  Street  Railway  Company.  It  may  be  assumed  that 
the  Davenport  and  Rock  Island  Company,  from  1885  to  1895, 
had  furnished  facilities  in  all  respects  sufficient  to  meet  the 
requirements  of  the  Government  and  of  the  general  public 
with  respect  to  street  railway  service  across  this  bridge. 
It  is,  therefore,  very  difficult  to  hold  that  Congress  in- 
tended by  the  act  of  1895  to  confer  upon  the  Secretary  of 
War  authority  to  grant  permission  to  tioo  (rr  more  street  rail- 
way companies  to  use  the  lower  portion  of  this  bridge,  and, 
in  my  opinion,  Congress  had  no  such  purpose  in  mind.  The 
act  of  1895  expressly  recognized  the  authority  of  the  Secre- 
tary of  War  to  issue  a  revocable  license  to  the  Davenport, 
and  Rock  Island  Street  Railway  Company,  but  added  this 
limitation,  viz,  that  the  Secretary  of  War  should  not  per- 
mit the  Davenport  and  Rock  Island  Company,  or  any  other 
street  railroad  company  to  cross  this  bridge  without  paying 
a  reasonable  rent  therefor.     This  language,  when  properly 
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construed,  amounts  simply  to  this:  If  the  Davenport  and 
Rock  Island  Street  Kailway  Company  consents  to  pay  the 
Government  a  reasonable  rent  for  the  use  of  this  bridge, 
the  privilege  granted  to  said  company  b}'^  the  act  of  1885  may 
be  continued.  If,  on  the  other  hand,  said  company  should 
refuse  to  pay  a  reasonable  rent  for  such  privilege,  the  Secre- 
tary of  War  was  required  by  that  law  to  deny  to  said  com- 
pany the  privilege  of  crossing  the  bridge.  In  the  event  of 
such  a  contingency,  I  am  inclined  to  think  that  the  Secre- 
tary of  War  is  authorized  by  the  act  of  1895  to  grant  such 
a  privilege  to  some  other  street  railway  company,  pro- 
vided, of  course,  such  other  company  shall  pay  to  the  Gov- 
ernment a  reasonable  rent  for  such  privilege.  But  to  hold 
that  the  act  of  1895,  by  implication,  authorizes  the  Secre- 
tary of  War  to  grant  permission  to  txoo  or  more  street  railway 
companies  to  occupy  and  use  the  lower  portion  of  this 
bridge  jointly  would,  in  my  judgment,  do  violence  to  a 
plain  interpretation  of  the  English  language.  The  phrase 
''any  street  railway  company "  manifestly  means  any  one 
street  railway  company.  While  the  word  "any"  is  some- 
times used  in  the  sense  of  "some,"  the  context  here  clearly 
shows  that  it  was  used  in  the  sense  of  "one."  Had  the 
phrase  been  "an}'^  street  railway  company  or  companies," 
there  would  exist  some  ground  at  least  for  the  contention 
that  Congress  intended  to  enlarge  the  authority  of  the  Secre- 
tary of  War  so  as  to  permit  him  to  grant  such  privilege  to 
two  or  more  street  railway  companies.  Thus  we  see  that  not 
only  the  facts  which  existed  at  the  time  of  the  passage  of 
the  law,  but  the  language  of  the  act  itself  necessarily  exclude 
the  idea  that  the  Secretary  of  War  has  the  power  to  permit 
two  or  more  street  railway  companies  to  occupy'  and  use  this 
bridge  at  the  same  time. 

There  is  but  one  other  act  of  Congress  to  which  my 
attention  has  been  directed,  which  in  any  way  relates  to  the 
use  of  this  bridge  by  a  street  railway  company,  and  that  is 
the  act  of  Fe})ruary  15,  181)7  (29  Stat,  528).  It  is  not  con- 
tended that  this  act  authorizes  you  to  grant  permission  to 
the  present  applicant  to  use  this  bridge  for  street  railway 
purposes,  but  inasmuch  as  the  preceding  portion  of  this 
opinion  may  have  cast  some  doubt  upon  your  authority  to 
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grant  permission  to  the  Tri-City  l{ailwa3'  Company,  as  the 
successor  of  the  old  Davenport  and  Rock  Island  Street  Rail- 
way Company,  to  use  this  bridge,  it  may  not  be  improper  to 
point  out  what  I  consider  to  be  a  recognition  upon  the  part 
of  Congress  of  the  right  of  the  Tri-City  Railway  Company 
to  use  this  bridge  as  the  successor  of  the  Davenport  and 
Rock  Island  Street  Railway  Compan3\ 

Shortl}^  after  the  passage  of  the  act  of  March  2, 1895,  the 
Davenport  and  Rock  Island  Street  liailway  Company  was 
purchased,  as  I  am  informed,  by  the  Tri-City  Railway  Com- 
pany. It  is  immaterial  as  to  the  manner  in  which  the  Tri- 
City  Railway  Company  succeeded  to  the  rights  of  the  old 
Davenport  and  Rock  Island  Company,  but  it  is  certainly  a 
question  of  grave  doubt  as  to  whether  the  Tri-City  Railway 
Company  could  have  succeeded  to  the  privileges  conferred 
upon  the  old  company  by  the  act  of  1885  granting  permis- 
sion to  that  company,  eo  nounne^  to  use  this  bridge.  It 
may  be,  however,  that  under  the  act  of  18i)5,  when  the  old. 
company  ceased  to  exist  and  thereby  refused  to  pay  a  rea- 
sonable rent  for  the  use  of  the  bridge,  the  Secretary  of 
War,  under  the  implied  power  above  suggested,  had  ample 
authorit}^  to  grant  perqiission  to  the  Tri-City  Railway  Com- 
pany to  occup3^  and  use  the  bridge  upon  paying  a  reason- 
able rent  therefor.  However  that  may  be,  when  we  consider 
the  act  of  1897  all  doubt  is  removed  with  respect  to  your 
authorit}'^  to  grant  permission  to  the  Tri-City  Railway  Com- 
pany to  use  this  bridge. 

The  act  of  1897  provides  that  there  shall  be  added,  after 
the  final  words  "paying  a  reasonable  rent  therefor,"  where 
the  same  appear  in  the  act  of  1895,  the  following  words: 
"Unless  said  company^  in  lieu  of  such  rent,  shall  furnish 
and  deliver  at  the  electric  motor  on  the  draw  of  the  bridge 
the  necessary  and  proper  electric  power  for  operating  the 
draw,  to  the  satisfaction  of  the  Secretary  of  War,  so  long 
as  «a'/6?  C6>wi/>a/?y  occupies  or  uses  said  bridge  for  railway 
purposes."  The  words  "said  company,"  as  used  in  the  act 
of  1897,  were  evidently  intended  to  refer  specifically  to  the 
Tri-City  Railway  Company.  This  act  was  the  direct  result 
of  a  report  submitted  to  Congress  by  the  Secretar}^  of  War, 
wherein   the  Tri-City  Railwaj^  Company  was   specifically 
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referred  to,  recommending  that  said  company  be  authorized 
to  pay  rent  to  the  Government  for. its  use  of  the  lower  por- 
tion of  this  bridge  in  the  form  of  furnishing  electric  power 
for  the  operation  of  the  draw.  (See  reports  from  the 
CJonimittee  on  Military  Affairs,  House  Reports,  Vol.  II, 
54th  Cong.,  2d  sess..  Report  No.  2634.) 

With  this  fact  before  us,  the  purpose  of  the  law  and  the 
otherwise  somewhat  ambiguous  phrase  "said  company," 
cease  to  be  matters  of  doubt,  and  show  a  distinct  recogni- 
tion upon  the  part  of  Congress  of  the  privilege  of  the  Tri- 
City  Railway  Company  to  occupy  and  use  this  bridge  so 
long  a.s  the  Secretary  of  War  may  permit. 

In  view  of  the  specific  legislation  of  Congress  with  respect 
to  the  use  of  this  bridge  by  street  railway  companies,  all 
idea  of  power  under  your  general  authority  to  issue  revoca- 
ble licenses  with  respect  to  Government  property  under 
your  control,  or  of  your  general  authority  to  lease  public 
property  conferred  by  the  act  of  July  28, 1892,  is  necessarily 
excluded.  It  is  inconceivable  to  my  mind  that  Congress 
should  legislate  with  such  particularity  with  respect  to  the 
use  of  this  bridge  by  the  Davenport  and  Rock  Island  Street 
Railway  Company,  and  at  the  same  time  intend  that  the 
Secretary  of  War  should  be  permitted  to  ea^ircise  the  same 
paicer  with  respect  to  all  other  street  railway  companies 
which  may  in  the  future  desire  to  use  this  bridge. 

This  disposes  of  all  the  acts  of  Congress  which  have  been 
called  to  my  attention  having  any  bearing  whatsoever  upon 
the  use  of  this  bridge  by  street  railway  companies,  and  I 
am  unable  to  find  any  language  in  these  various  laws  which 
justifies  the  implication  that  Congress  intended  to  confer 
upon  the  Secretary  of  War  authority  to  grant  permission 
to  two  or  more  street  7'aihray  coinpanim  to  occupy  and  iise 
this  lyridge  at  the  same  time,  I  am  therefore  constrained, 
however  much  against  my  inclination,  to  advise  3'ou  that 
you  have  no  authority  under  existing  legislation  to  grant  to 
the  Davenport  and  Suburban  Street  Railway  Company,  or 
to  any  other  street  railway  company,  permission  to  use  this 
bridge  joi?it/y  with  the  Tri-City  Railway  C'ompany. 

It  has  })een  suggested  that,  inasmuch  as  this  (juestion  can 
never  be  brought  before  the  courts  for  judicial  determina- 
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tion  until  3'ou  have  granted  permission  to  the  Davenport 
and  Surburban  Street  Railway  Company,  or  to  some  other 
street  railway  company,  to  use  this  bridge  jointly  with  the 
Tri-City  Railway  (Company,  permission  might  with  pro- 
priety be  granted  to  the  present  applicant,  notwithstanding 
the  views  herein  expressed,  in  order  that  an  opportunity 
may  be  afforded  to  the  parties  interested  of  having  this 
question  passed  upon  by  the  courts.  In  view  of  the  fact 
that  the  question  is  not  free  from  doubt,  such  a  suggestion 
seems  not  unreasonable,  and  I  can  see  no  legal  objections  to 
such  action  upon  your  part,  if,  in  your  judgment,  such  a 
course  should  seem  desirable. 
Respectfully, 

M.  D.  PURDY, 
Assistant  Attorney-  Oeneral. 
Approved: 

W.  IL  MOODY. 
The  Secretary  of  War. 


NORTHERN  PACIFIC   RAILWAY   COMPANY— LAND  GRANTS. 

The  Northern  I*acific  Railway  Company,  by  virtue  of  the  foreclosure 
proceedings  had  in  1896  and  the  sale  thereunder  to  it  of  all  the  prop- 
erty, rights,  and  franchises  of  the  Northern  Pacific  Railroad  Company, 
became  the  successor  in  interest  of  the  latter  company,  and  the  Secre- 
tary of  the  Interior  should  continue  to  issue  to  the  new  company 
patents  for  lands  granted  by  the  Government  to  the  old  company, 
upon  the  same  conditions  which  would  govern  in  case  there  had  been 
no  foreclosure  and  sale,  and  the  applications  were  made  by  the  old 
company. 

Opinion  of  February  6,  1897  (21  Opin.,  486),  followed. 

Department  of  Justice, 

April  i^,  1905. 
Sir:  I  have  received  your  letter  of  the  18th  ultimo,  with 
its  inclosures,  calling  attention  to  an  opinion  of  Attorney- 
General  Harmon,  dated  February  6,  1897  (21  Opin.,  486), 
holding  that  the  Northern  Pacific  Railway  Company,  by 
virtue  of  certain  foreclosure  proceedings  in  1896,  became 
the  successor  in  interest  of  the  Northern  Pacific  Railroad 
Company,  and  that,  therefore,  "you  should  act  upon  appli- 
cations for  patents  by  the  new  company  upon  exactly  the 
13243— VOL  25—04 26 
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same  considerations  which  would  govern  you  in  case  there 
had  been  no  foreclosure  and  the  applications  were  made  by 
the  old  company." 

You  further  state  that: 

''It  is  now  strongly  urged  before  this  Department  that 
because  of  matters  and  things  erroneously  assumed  as  a  basis 
for  said  opinion,  or  not  stated  and  therefore  noLconsidered 
therein,  the  conclusion  reached  was  erroneous,  and  that  the 
Land  Department  is  patenting  lands  to  the  said  Northern 
Pacific  Railway  Company  without  warrant  of  law. 

"  In  view  of  the  great  importance  of  the  subject,  the  intri- 
cate question  of  law  involved,  and  certain  legislative  and 
judicial  expressions  which  seem  to  treat  the  successorship  of 
the  Northern  Pacific  Railroad  land  grant  as  an  open  ques- 
tion, the  papers  filed  in  this  department,  bearing  upon  the 
subject,  are  herewith  transmitted  for  your  consideration  and 
opinion  upon  the  broad  question,  whether  the  Northern  Pa- 
cific Railway  Company  is  the  successor  in  interest  to  the 
land  grant  made  to  the  Northern  Pacific  Railroad  Company 
by  the  act  of  July  2,  18H4  (13  Stat.,  8(^5),  and  the  joint  reso- 
lution of  May  31,  1870  (16  Stat,  378),  and  your  attention  is' 
especially  invited  to  the  claim  made  that  the  unearned  lands 
within  the  limits  of  the  grant  did  not  pass  under  the  mort- 
gage foreclosure  proceedings  of  1875,  and  that  the  court 
was  without  jurisdiction  of  the  parties  in  the  foreclosure 
proceedings  of  1896,  under  which  the  railway  company 
became  the  purchaser  and  by  reason  of  which  it  is  press- 
ing its  claim  for  recognition  before  this  Department  as 
the  legal  successor  of  the  Northern  Pacific  Railroad  Com- 
pany (Fedei-al  corporation),  claiming  an  interest  in  the  land 
grant  made  in  aid  of  the  construction  of  said  road.  In  the 
consideration  of  these  questions  your  attention  is  also  espe- 
cially invited  to  a  clause  in  the  act  of  July  1,  1898  (30  Stjit, 
620,  621),  and  certain  expressions  of  the  Supreme  Court  of 
the  United  States  in  the  very  recent  case  of  Ilumhlrd  v. 
Avery^  wherein  the  indeterminate  nature  of  this  question  is 
inferentiall}^  suggested. 

''Your  opinion  is  desired,  to  the  end  that  the  adjustment 
of  the  Northern  Pacific  Railroad  Company's  land  grant  may 
proceed,  freed  from  the  uncertainties  which  are  perplexing 
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this  Department  of  the  Government  charged  with  making 
such  adjustment. 

'^  For  the  information  of  3'our  Department,  it  is  stated 
that,  acting  upon  the  opinion  of  Mr.  Attorney-General  Har- 
mon, there  have  been  patented  to  the  Northern  Pairific  Rail- 
way (./ompany  about  5,000,000  acres,  and  that  there  yet 
remains  to  be  patented  under  the  Northern  Pacific  land 
grant  approximately  10,000,000  acres." 

In  view  of  the  magnitude  of  the  interests  involved,  the 
questions  suggested  have  Iwen  given  especial  consideration. 
A  brief  has  been  filed  on  behalf  of  those  who  would  have 
the  decision  of  my  predecessor  overruled,  and  an  attorney 
has  been  heard  orally  in  that  connection. 

The  opinion  of  Attorney-General  Harmon,  above  referred 
to,  states  facts  as  follows: 

"The  act  of  July  2, 1S64  (13  Stat.,  3(55),  created  the  North- 
ern Pacific  Railroad  Company  and  authorized  it  to  con- 
struct a  railroad  and  telegraph  line  from  Lake  Superior  to 
Puget  Sound.  For  the  pui-pose  of  aiding  the  construction 
of  such  niilroad  and  telegraph  line  and  'to  secure  the  safe 
and  speedy  tranvsportation  of  the  mails,  troops,  nmnitions 
of  war,  and  public  stores  over  the  route  of  said  line  of  rail- 
wa}','  certain  lands  were  granted  to  said  company,  Ita  s}ic- 
cessors  and iu<sl(jni<  (section  3).  For  these  lands  patents  were 
to  be  issued  as  the  lines  should  be  completed,  in  sections  of 
25  miles  each,  '  in  a  good,  substantial,  and  workmanlike  man- 
ner,' as  found  and  reported  by  conunissioners  (section  4). 
The  road  was  to  be  a  post  route  and  military  road,  subject 
to  the  use  of  the  United  States,  and  also  subject  to  such 
regulations  as  Congress  ma}^  impose  concerning  charges  for 
Government  transportation  (section  11). 

"Section  10  forbade  the  issue  of  'mortgage  or  construc- 
tion bonds'  except  by  the  consent  of  Congress;  but,  on  March 
1,  1869  (15  Stat.,  340),  such  consent  was  given  to  the  issue 
of  bonds,  secured  b}'  mortgage  upon  the  railroad  and  tele- 
graph lines,  for  the  purpose  of  raising  funds  with  which  to 
construct  the  same.  On  May  31,  1S70  (Ifi  Stat,  378),  con- 
sent was  again  given.  Bonds  were  accordingly  issued  and 
secured  by  mortgage,  with  the  proceeds  of  which  the  rail- 
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road  and  telegraph  lines  were  finally  completed  and  put  in 
operation." 

The  act  of  May  31,  1870,  referred  to,  provided: 

"That  the  Northern  Pacific  Railroad  Conapany  be,  and 
hereby  is,  authorized  to  issue  bonds  to  aid  in  the  construc- 
tion and  equipment  of  its  road,  and  to  secure  the  same  by 
mortgage  mi  its  proj>erty  and  rights  of  properrty  of  all  kinds 
and  descriptions,  real,  personal,  and  mixed,  including  its 
franchise  as  a  covporationy 

In  1875  this  mortgage  was  foreclosed,  and  the  first  ques- 
tion suggested  is  whether  the  land  grant  passed  to  the  pur- 
chasers at  the  judicial  sale  in  pursuance  of  the  foreclosure 
decree. 

That  decree,  as  entered  May  12,  1875,  provided  in  terms 
that: 

"All  the  right,  title,  estate,  interest,  and  property  of  the 
said  '  The  Northern  Pacific  Railroad  Company  '  in  and  to  the 
said  railroad,  premieres,  franchises,  *  *  *  including  the 
franchise  to  be  a  corporation  (except  the  lands  and  land 
grants  which  are  herein  specifically  provided  for)  be  sold 
in  one  entire  parcel  as  an  entirety." 

And,  further,  that  - 

"The  lands  and  land  grants  conveyed  in  said  mortgage  or 
deed  of  trust  shall  be  sold  at  public  sale  at  places  within  the 
States  and  Territories  in  which  they  sliall  be  situate,  after 
nut  less  than  sixty  days  previous  notice,  in  single  sections 
or  sub-divisions  thereof." 

The  reason  for  this  was  that  the  act  of  1870  required  the 
"  lands"  to  })e  sold  in  that  particular  way. 

Upon  a  petition  of  the  mortgage  trustees,  reciting  "that 
some  misunderstanding  has  arisen  as  to  what  will  pass  to 
the  purchaser  or  purchasers  *  *  *  under  the  decree  of 
this  court  heretofore  rendered,"  it  was  ordered,  on  i\y\y  24, 
1875,  that— 

"The  term  Mand  grant'  as  used  in  said  decree  was  not 
intended  to  include  those  lands  which  are  or  may  be  situated 
upon  the  non-completed  portion  of  said  road  and  the  right  to 
receive  and  hold  which  lands  may  be  dependent  upon  the 
further  completion  of  said  road,  but  that  by  said  term  was 
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meant  those  lands  only  of  said  company  which  are  situate 
upon  the  completed  portions  of  said  railroad." 

The  court  was  seeking  to  comply  with  the  act  of  1870  in 
selling  the  'Mands"  as  it  required — the  lands  earned,  as  dis- 
tinguished from  the  land  grant  of  unascertained  land.  That 
could  not  be  sold  in  the  same  way.  In  fact,  only  patented 
lands  could  be. 

A  Una  I  amendatory  order  wafS  entered  August  6,  1875, 
rescinding  the  amendment  above  quoted,  but  providing  that 
the  words  ''and  land  grant"  and  the  words  "or  land  grant," 
wherever  they  occur  in  said  decree,  shall  be  stricken  out, 
and  stating  that  the  court — 

*'Doth  find  that  portions  of  the  laruh  earned  by  the  said 
defendant  by  the  partial  construction  of  its  railroad  have 
never  yet  been  surveyed  })y  the  Government  of  the  United 
States,  or  otherwise,  but  lie  and  remain  an  undistinguisha- 
ble  and  unascertainable  part  of  the  public  domain,  and  inca- 
pable of  segregation  from  the  body  of  the  public  lands,  and 
the  right  or  interest  of  said  defendant  to  and  in  such  lands  is 
vague,  existing  only  as,  and  in  the  nature  of  a  floating  claim 
or  right,  under  the  charter  of  the  said  defendant.     *     *     * 

"And  the  court  doth  further  find  that  it  is  an  impossi- 
bility to  sell  lands  earned  by  said  company  which  have  not 
been  surveyed;  and  that  lands,  earned  as  aforesaid,  that  have 
been  surveyed,  but  not  certified  to  said  defendant,  can  not 
be  sold,  because  the  claim  or  interest  of  said  defendant  to 
or  in  such  lands  has  not  been  ascertained  so  as  to  determine 
what  parcel  and  parcels  thereof  may  inure  to  said  defendant 
under  the  conditions  and  provi.sions  of  the  said  charter. 

"And  the  court  doth  further  find  that  the  only  lands  em- 
braced in  the  said  deed  of  trust  that  can  be  sold  under  the 
decree  in  this  cause,  by  sections  or  sub-divisions  of  a  section 
or  otherwise,  are  those  lands  which  have  been  patented  or 
certified  to  said  defendant." 

The  court  therefore  ordered  that  the  mortgage  trustees 
file  with  the  clerk — 

"A  complete  list  of  all  the  lands  of  the  said  company,  that 
is  to  say,  all  the  lands  that  have  been  conveyed  to  the  said 
company  by  letters  patent  of  the  United  States,  or  certified 
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to  or  for  the  said  company  by  the  land  officers  of  the  United 
States  *  *  *  the  same  being  all  and  every  property, 
right  and  rights,  thing  and  things,  whatsoever,  excepted, 
as  aforesaid,  from  the  sale  to  be 'made  *  *  *  of  the 
general  property,  railroad,  rights  and  franchises  of  the 
said  company." 

This  decree  seems  clearly  to  have  contemplated  a  dispo- 
sition of  all  the  property  of  the  company,  with  the  excep- 
tion only  of  those  lands  which  had  been  patented  or 
certified  to  the  company.  This  exception  was  made  merely 
in  order  that  the  patented  lands  might  be  given  to  the  pur- 
chasers by  m.eans  of  conveyances  from  the  original  com- 
pany under  orders  of  the  court.  The  issuance  of  patents 
was  contingent  upon  the  adjudication  by^  the  Land  Depart- 
ment of  conflicting  claims  which  might  have  existed  with 
reference  to  any  of  the  tracts  within  the  boundaries  of  the 
grant.  The  right  to  the  unearned  lands  or  to  acquire  them 
seems  to  have  been  intended  to  pass  and  to  have  passed 
under  the  broad  terms  in  the  foreclosure  decree  concerning 
the  property  and  rights  of  the  company. 

The  property  was  bid  in  at  the  foreclosure  sale  by  a  com- 
mittee of  the  bondholders,  acting  in  pursuance  of  a  plan  of 
reorganization  recited  in  one  of  the  instruments  of  convey- 
ance, which  connuittee  afterwards  transferred  the  title  thus 
acquired  to  the  reorganized  Northern  Pacific  Railroad 
Company. 

This  reorganized  company  thereafter  mortgaged  all  its 
property,  rights,  and  franchises,  and  in  1S90  a  second  fore- 
closure and  sale  took  place,  under  a  decree  of  the  Circuit 
Court  of  the  I'nited  States  for  the  Eastern  district  of  Wis- 
consin, wherein'  the  Northern  Pacific  liailiray  Company,  a 
Wisconsin  corporation,  became  the  purchaser,  entered  into 
possession,  and  has  ever  since  claimed  ownership  of  all  the 
railroad  and  telegraph  lines,  lands,  land  grants,  and  prop- 
erty of  the  original  company. 

It  is  urged  that  the  reorganized  Northern  Pacific  Railroad 
Company  was  not  a  corporation  existing  by  virtue  of  an 
act  of  Congress  or  otherwise,  the  (contention  being  that  the 
foreclosure  and  sale  of  the  "franchise  as  a  corporation"  of 
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the  original  company  did  not  ipso  facto  confer  corporate 
capacity  upon  the  purchasers.  The  case  of  Memphis  <& 
Little  Rock  Railroad  Company  y.  Commissioners  (112  U.  S., 
609)  is  cited  in  support  of  this  proposition. 

Your  second  question  therefore  is  whether  the  court  was 
without  jurisdiction  of  the  foreclosure  proceedings  in  1896, 
and  whether  its  decree  should  consequently  be  treated  as 
void  and  of  no  eflfect,  for  the  reason  that  it  was  not  a  suit 
arising  under  the  laws  of  the  United  States. 

After  a  careful  examination  of  the  reported  proceedings 
in  this  connection  and  of  the  authorities  upon  the  subject, 
it  seems  to  me  reasonably  clear  that  the  Wisconsin  court 
liad  jurisdiction  of  the  suit  in  question. 

In  any  event  jurisdiction  affirmatively  appeared  of  record, 
and,  in  view  of  the  well-settled  rule  with  reference  to  col- 
lateral attack  upon  decrees  by  those  who  are  parties  to  the 
proceedings,  1  have  no  hesitation  in  saying  that  this  final 
adjudication  of  the  matter  can  not  be  treated  by  them  as  a 
nullity. 

The  act  of  July  1,  1898  (30  KStat.,  597,  621),  to  which  you 
invite  attention,  seems  to  declare  simply  that  nothing  in  it 
contained  shall  be  conatruedas  intended  or  having  the  effect 
to  recognize  tho  railway  company  as  the  successor  of  the 
railroad  company,  and  the  case  of  IIumMrd  v.  Avery  (195 
U.  S.,  480)  referred  to  in  your  letter,  seems  to  do  no  more 
than  hold  that  the  court  should  not,  in  advance  of  final  ac- 
tion by  the  Secretary  of  the  Interior  in  respect  to  lands 
coming  within  the  act  of  1898,  interfere  with  the  administra- 
tion of  the  public  domain  in  accordance  with  its  provisions. 

Various  other  contentions  by  counsel  have  been  consid- 
ered, but  it  seems  to  me  that  the  decision  of  m}'^  predecessor 
was  correct,  and  accordingly  1  have  to  advise  you  that,  in 
my  opinion,  you  should  continue  to  be  governed  by  the  rule 
there  laid  down. 

Respectfullv, 

W.  H.  MOODY. 

The  Secretary  of  the  Interior. 
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UNITED  STATES— CONCKSSIONS  IN  FREKiHT  RATES. 

The  act  of  February  4,  1887  (24  Stat.,  379),  to  regulate  commerce,  is 
not  violated  by  a  reduction  in  freight  rates,  authorized  by  eet^tion 
22  of  that  act,  amended  March  2,  1S89  (25  Stat.,  862),  on  materials 
and  machinery  used  by  the  Unite<i  States,  or  by  parties  contracting 
with  them,  for  work  upon  irrigation  systems  under  construction  in 
the  arid  regions  of  the  West,  provided  tlie  Government  receives  the 
whole  benefit  of  the  reduced  rate  or  concession;  but  it  is  violated  if 
the  contractor  receives  any  portion  of  such  benefit.  ^ 

Department  of  Justice, 

April  20,  1905. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  dated  April  12,  1905.  requesting  my  opinion  as  to 
whether  the  provisions  of  the  act  to  regulate  commerce 
which  forbid  common  carriers  to  grant  rebates  or  conces- 
sions from  their  published  rates,  affect  certain  agreements 
and  proposed  agreements  between  the  United  States  and 
various  railroad  companies  in  which  the  latter  promise  to 
transport  over  their  respective  lines,  at  one-half  of  their 
published  rates,  materials  and  machinery  used  by  the  United 
States,  or  by  parties  contracting  with  the  United  States,  for 
work  upon  the  irrigation  systems  now  being  constructed  in 
the  arid  regions  of  the  West. 
The  material  paits  of  the  statute  read  as  follows: 
''Sec.  2.  That  if  any  common  carrier  subject  to  the  pro- 
visions of  this  act  shall,  directl}^  or  indirectly,  b}-  any  spe- 
cial rate,  rebate,  drawback,  or  other  device,  charge,  demand, 
collect,  or  receive  from  any  person  or  persons  a  greater  or 
less  compensation  for  any  service  rendered,  or  to  be  ren- 
dered, in  the  transportation  of  passengers  or  property,  sub- 
ject to  the  provisions  of  this  act,  than  it  charges,  demands, 
collects,  or  receives  from  any  other  person  or  persons  for 
doing  for  him  or  them  a  like  and  contemporaneous  service 
in  the  transportation  of  a  like  kind  of  traffic  under  substan- 
tially similar  circumst^inces  and  conditions,  such  common 
carrier  shall  be  deemed  guilt v  of  unjust  discrimination, 
which  is  hereby  prohibited  and  declared  to  be  unlawful." 
(24  Stat.,  379.) 
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"Sec.  22.  (As  amended  March  2,  1889,  and  February  8, 
1895.)  That  nothing  in  this  act  shall  prevent  the  carriage, 
storage,  or  handling  of  property  free  or  at  reduced  rates  for 
the  United  States,  State,  or  municipal  governments,  etc." 
(25  Stat'.,  862). 

I  gather  from  the  papers  placed  in  my  hands  that  most  if 
not  all  of  the  railroad  companies  whose  lines  reach  these  arid 
regions,  realizing  that  the}'  will  be  among  the  chief  benefi- 
ciaries of  the  reclamation  project,  and  therefore  desiring  to 
prongiote  its  consummation,  have  signified  to  officers  of  the 
Government  their  willingness  to  transport  the  machinery 
and  materials  used  in  the  construction  of  the  irrigation  sys- 
tems at  one-half  of  their  regular  rates,  in  order  that  that 
much  more  of  the  amount  appropriated  by  Congress  might 
be  spent  in  the  work  of  reclamation  proper.  Aside  from  the 
legal  question  presented,  it  is  evident  that  such  an  arrange- 
ment would  be  of  advantage  to  the  Government  and  the 
railroads  and  a  disadvantage  to  none.  These  reduced  rates, 
you  inform  me,  are  advertised  to  all  prospective  bidders 
upon  work  and  material,  the  theory  being  that  their  bids 
will  be  lowered  by  an  amount  equal  to  the  reduction  in 
freight  rates,  and  that  in  that  way  the  reduction  in  freights 
will  inure  to  the  benefit  of  the  United  States. 

The  principles  governing  this  case  are  clear  and  simple. 

It  is  perfectly  plain,  I  think,  that  the  intention  of  section 
22  of  the  act  to  regulate  commerce  was  to  give  express 
sanction  to  any  arrangements  between  the  United  States, 
State,  or  municipal  governments  and  railroad  companies  by 
which  those  governments  might  relieve  themselves  of  the 
cost  of  transportation  in  whatever  form  it  might  assume, 
and  the  section  should  be  construed  to  give  effect  to  that 
intention.  It  is  therefore  immaterial  whether  the  property 
transported  belonged  to  the  United  Stiatt^s  at  the  time  of 
shipment  or  whether  it  ever  subsequently  became  the  prop- 
erty of  the  United  States  in  the  particular  shape  in  which  it 
was  shipped.  It  is  sufficient  that  it  entered  into  the  con- 
struction of  a  public  work  of  the  United  States,  and  that 
the  cost  of  its  transportation  was  a  part  of  the  final  cost  of 
that  work  to  the  United  States. 

The  issue,  then,  narrows  down  to  this:  Does  the  United 


Digitized  by  LjOOQ IC 


410        United  States — ConcessloiiH  in  Freight  Rates, 

States,  in  point  of  fact,  receive  in  the  end  the  whole  of  the 
concession  in  freights  granted  under  these  contracts? 

It  can  not,  of  course,  be  stated  in  advance  as  a  presump- 
tion of  fact  covering  all  cases  which  may  arise  under  this 
arrangement  between  the  United  States  and  the  railroad 
companies,  that  the  United  States  will  receive  the  whole  of 
the  concession  and  the  contractor  none,  for  that  would  be  to 
presume  not  only  that  the  contractor's  bid  will  be  less  than 
it  would  have  been  if  he  had  had  to  pa}"  the  published  rates, 
but  that  it  will  be  less  by  an  amount  equal  to  the  freight 
reductions  allowed  him.  On  the  other  hand,  however,  it 
certainly  can  not  be  presumed  that  in  no  case  will  the  United 
States  receiv-e  the  whole  concession — that  is  to  say,  that  in 
no  case  will  the  contractor  make  full  allowance  in  his  bid 
for  the  reduced  freight  rates.  The  strong  probability  is 
that  he  will,  in  order  not  to  leave  any  advantage  from  that 
source  in  the  hands  of  his  competitors.  In  other  words, 
then,  whether  or  not  the  United  States  receives  the  whole 
of  the  concession  and  the  contractor  none  is  a  question  of 
fact  which  must  be  determined  in  each  case  separately,  as 
the  answer  may  be  different  in  different  cases.  My  conclu- 
sion upon  the  question  yoi^  propound,  therefore,  is  this: 
That  in  those  cases  where  the  fact  is  that  the  United  States 
receives  the  whole  of  the  concession  and  the  contractors 
none,  then  neither  the  spirit  nor  the  letter  of  the  act  to  reg- 
ulate connnerce  has  been  violated;  but  that  in  those  cases, 
if  any,  where  that  is  not  the  fact,  the  operation  of  the  agree- 
ments which  have  been  drawn  in  question  would  result  in 
the  violation  of  section  2  of  the  act.  Being  a  question  of 
fact,  and  one  that  if  it  shall  ever  properly  arise  at  all  must 
arise  in  the  administration  of  your  Department,  your  deter- 
mination of  the  question  will  be  binding  so  far  as  the  execu- 
tive branch  of  the  (Tovernment  is  concerned. 
Respectfullv, 

W.  II.  xMOODY. 

The  Secretary  of  the  Interior. 
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rRANSPORTATION   OF  LIVP]  STOCK— TWENTY-EIGHT  HOUR 

LAW. 

The  acceptance  at  St.  Louis  by  the  Terminal  Railroad  Association  of  St. 
Fjouis,  or  the  St.  Louis  Merchants'  Bridge  Terminal  Railway  Com- 
pany, of  live  stock  consigned  to  the  National  Stock  Yards,  lying 
directly  across  the  Mississippi  River  from  St.  Ix)uis,  in  Illinois,  and 
the  carriage  and  delivery  there  of  live  stock  which  has  been  confined 
in  the  cars  of  connecting  railways  for  a  period  longer  than  twenty- 
eight  hours  without  having  been  unloaded  for  rest,  water,  and  feed, 
unless  prevented  by  storm  or  other  accidental  causes,  or  unless  the  live 
stock  is  carried  in  cars  in  which  it  can  and  does  have  opportunity  for 
feed,  rest,  and  water,  is  a  violation  of  the  provisions  of  section  4386, 
Revised  Statutes. 
Section  4386  is  unambiguous,  and  is  clearly  designed  to  prevent  any  rail- 
road company  within  the  Unite<l  States,  whose  road  forms  any  part  of 
a  line  of  road  over  which  live  stock  is  conveyed  from  one  State  to 
another,  from  transporting  such  animals  except  in  accordance  with 
its  provisions. 

Department  of  Justice, 

April  27, 1906. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  19th  instant  with  inclosures,  presenting  the 
question  whether  upon  the  facts  stated,  sections  4380  to 
4389  Revised  Statutes,  apply  to  the  Terminal  Railroad 
Association  of  St.  Louis,  or  the  St.  Louis  Merchants'  Bridge 
Terminal  Railway  Compan}',  in  the  movement  of  live  stock 
from  St.  Louis,  Mo.,  to  National  Stock  Yards,  111. 
Section  4386  provides: 

^'No  railroad  company  within  the  United  States  whose 
road  forms  any  part  of  a  line  of  road  over  which  cattle,  sheep, 
swine,  or  other  animals  are  conveyed  from  one  State  to 
another,  or  the  owners  or  masters  of  steam,  sailing,  or  other 
vessels  carrying  or  transporting  cattle,  sheep,  swine,  or 
other  animals  from  one  State  to  another,  shall  contine  the 
same  in  cars,  boats,  or  other  vessels  of  any  description,  for 
a  longer  period  than  twenty-eight  consecutive  hours,  without 
unloading  the  same  for  rest,  water,  and  feeding,  for  a 
period  of  at  least  five  consecutive  hours,  unless  prevented 
from  unloading  by  storm  or  other  accidental  causes.  In 
estimating  such  confinement  the  time  during  which  the  ani- 
mals have  been  confined  without  such  rest  on  connecting 
roads  from  which  they  are  received  shall  be  included,  it  being 
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the  intent  of  this  section  to  prohibit  their  continuous  con- 
finement beyond  the  period  of  twenty-eight  hours,  except 
upon  contingencies  hereinbefore  stated." 

It  appears  that  the  National  Stock  Yards  are  directly  across 
the  Mississippi  River  from  St.  Louis,  Mo. ;  that  the  St.  Louis 
Merchants'  Bridge  Terminal  Company  is  a  distinct  corpora- 
tion, but  controlled  by  the  Terminal  Railroad  Association  of 
St.  Louis,  Mo. ,  by  reason  of  the  latter  company's  ownership 
of  the  majority  of  the  capital  stock  of  the  former  company. 
It  further  appears  that  "by  means  of  its  owned,  operated, 
and  leased  lines,  the  Terminal  Railroad  Association  of  St. 
Louis  is  the  only  compan}'^  which  can,  or  at  least  does,  trans- 
port live  stock  from  St.  Louis,  Mo.,  to  National  Stock 
Yards,  111.;"  that  the  run  to  National  Stock  Yards  is  made 
in  from  one  to  throe  hours,  according  to  traffic  conditions. 
It  further  appears  that  it  is  the  "practice  of  the  Terminal 
Railroad  Association  to  accept  all  stock  offered  the  company 
at  St.  Louis,  Mo.,  to  haul  to  National  Stock  Yards,  111., 
without  inquiry,  and  in  fact  without  regard  to  the  number  of 
hours  during  which  the  stock  has  been  confihed  in  cars  on 
connecting  line  or  lines  without  rest,  water,  and  feeding, 
before  delivery  to  the  Terminal  Railroad  Association  of  St. 
Louis." 

You  state  "the  view  of  the  officers  of  the  Department 
having  the  matter  in  charge  has  been  that  any  railroad  com- 
pany whose  road  forms  any  part  of  a  line  over  which  live 
stock  is  conveyed  from  one  State  to  another,  which  confines 
said  live  stock  in  cars  for  a  period  longer  than  twenty-eight 
consecutive  hours  without  unloading  the  same  for  rest, 
water,  and  feeding,  for  a  period  of  at  least  five  consecutive 
hours,  unless  prevented  from  so  doing  by  storm  or  other 
accidental  causes,  or  unless  the  live  stock  is  carried  in  cars 
in  which  it  can  and  does  have  opportunity  for  feed,  rest, 
and  water,  is  a  violator  of  the  law.  Further,  that,  follow- 
ing the  plain  language  of  the  statute,  the  time  during  which 
the  animals  have  been  confined  without  such  rest  on  con- 
necting roads  from  which  the}'  are  received  shall  be  included 
in  estimating  such  confinement." 

I  concur  in  this  interpretation  of  the  law,  and  upon  the 
facts  stated  it  is  my  opinion  that  the  law  applies  to  these 
terminal  railroad  companies. 
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The  statute  is  unambiguous,  and  is  clearly  designed  to 
prevent  an}'  ''railroad  company  within  the  United  States 
whose  railroad  forms  at^y  part  of  a  line  of  road  over  which 
cattle,  sheep,  swine,  or  other  animals  are  conveyed  from  one 
State  to  another,"  from  transporting  such  animals  under 
conditions  other  than  those  set  forth  in  the  statute. 

It  seems  to  be  clear  from  your  statement  of  the  facts  that 
these  terminal  companies  accept  stock  for  transportation  to 
the  National  Stock  Yards  that  has  already  been  confined  for 
more  than  twenty -eight  consecutive  hours  without  unload- 
ing for  feed,  rest,  and  water.  That  being  so,  the  compa- 
nies are  undoubtedly  liable  for  the  penalty  which  the  statute 
provides. 

Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  Agriculture. 


APPOINTMENT— CIVIL-SKRVICE  LAW. 

The  words  "  to  be  selected  and  appointed  by  the  Superintendent  of  the 
United  States  Military  Academy,"  used  in  the  appropriation  act  of 
March  3,  1905  (33  Stat.,  854),  providing  for  the  appointment  of  an 
engineer  and  an  assistant  engineer  of  steam,  electric,  and  refrigerating 
apparatus  for  tiie  cadets'  mess  at  tiie  academy,  authorize  that  officer 
to  make  such  appointments  without  reference  to  the  civil-service  law. 

Department  of  Justice, 

April  28,  1905. 

Sir:  1  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  April  6,  1905,  with  its  inclosures,  wherein  the 
question  is  presented  as  to  the  authority'  of  the  Superin- 
tendent of  the  United  States  Military  Aaidemy  to  appoint 
an  engineer  and  an  assistant  engineer  of  steam,  electric,  and 
refrigerating  apparatus  for  the  cadets'  mess  without  refer- 
ence to  the  civil-service  law. 

These  positions  were  first  provided  for  in  the  act  of  April 
28,  1904  (33  Stat,  441,  445),  in  the  following  language: 

'•"For  pay  of  engineer  of  steam,  electric,  and  refrigerat- 
ing apparatus  for  the  cadets'  mess,  to  be  appointed  by  the 
Superintendent  of  the  United  States  Military  Academy,  one 
thousand  dollars; 
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*'  For  pay  of  one  assistant  engineer  of  steam,  electric, 
and  refrigerating  apparatus  for  the  cadets'  mess,  to  be  ap 
pointed  by  the  Superintendent  of  the  United  States  Military 
Academy,  six  hundred  dollars." 

The  Superintendent  of  the  Military  Academy  interpreted 
the  words  of  the  statute  to  authorize  him  to  make  the  ap- 
pointments without  compliance  with  the  civil-service  law. 
The  Civil  Service  Commission  protested  against  such  an  in- 
terpretation of  the  law,  and  the  question  was  submitted  to 
me  for  opinion.  Under  date  of  Januarj^  18, 1905  {anU\  341), 
I  ruled  that  the  language  of  the  appropriation  did  not  with- 
draw the  appointments  from  the  operation  of  the  civil -serv- 
ice act  and  rules. 

In  the  act  of  March  3,  1905,  making  appropriations  for 
the  support  of  the  Military  Academy  for  the  fiscal  3^ear 
ending  June  30,  1906  (33  Stat,  849,  854),  Congress  again 
appropriated  for  these  positions,  but  provided  that  the  ap- 
pointees should  be  ^^seUcted  and  appointed  by  the  Superin- 
tendent." 

The  change  in  the  language  of  this  appropriation,  follow- 
ing, as  it  does,  the  promulgation  of  the  opinion  of  this  De- 
partment {supra)  that  the  provisions  of  the  act  of  1904  did 
not  authorize  the  appointment  of  the  persons  appropriated 
for,  without  reference  to  the  civil  service,  is  significant  and 
controlling  as  to  the  intent  of  Congress. 

That  Congress  intended  in  using  the  words  "to  be  se- 
lected and  appointed  by  the  Superintendent,"  to  withdraw 
the  positions  thus  appropriated  for,  from  the  operation  of 
the  civil-service  law,  is  very  apparent  from  the  provision 
on  the  same  page  of  the  same  act:  "For  two  expert  civilian 
instructors  in  fencing,  broadsword  exercises,  and  other  mili- 
tary gymnastics  as  may  be  required  to  perfect  this  part  of 
the  training  of  the  cadets,  to  he  selected  and  apjyointed  by 
the  Superintendent  of  the  Military  Academy." 

It  is  reasonably  certain  that  Congress  did  not  intend  that 
the  Superintendent  should  be  controlled  by  the  civil-sernce 
rules  in  selecting  and  appointing  fencing  masters  and  broad- 
swordsmen  as  instructors  in  the  Militarj'^  Academy,  for  the 
obvious  reason  that  the  Superintendent,  being  a  military 
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man,  would  be  a  better  jud^e  of  the  qualifications  of  candi- 
dates for  such  positions  than  a  civilian.  If,  therefore,  Con- 
gress intended  the  words  "to  be  selected  and  appointed  by 
the  Superintendent"  to  authorize  the  appointment  of  the.se 
instructors  without  reference  to  the  civil-service  law,  it  is 
inconceivable  that  the  same  words  in  another  part  of  the 
same  act  were  used  in  a  different  sense  and  intended  to  con- 
ve}^  a  different  meaning. 

Provision  is  also  made  in  this  act  for  pay  of  one  clerk  in 
office  of  the  quartermaster,  ''to  be  immediately  available 
and  to  be  selected  and  appointed  by  the  Superintendent." 

This  appropriation  is  analogous  to  that  construed  in  an 
opinion  of  this  Department  under  date  of  August  10,  1899 
(22  Opin.,  556),  where  the  conclusion  was  reached  that  the 
language  used  authorized  the  appointments  to  the  positions 
appropriated  for  without  reference  to  the  civil-service  law. 
That  appropriation  was  also  "to  be  immediately^  available." 
The  Attorney-Genei'^1  gave  significance  to  these  words  and 
said  (p.  558): 

"*  *  *  In  such  cases  it  is  quite  reasonable  to  suppose 
that  Congress  intended  that  the  Secretar}^  should  be  unim- 
peded in  his  speedy  selection  of  his  force  by  any  of  the 
ordinary  delays  which  occur  in  complying  with  the  civil- 
service  rules  where  positions  in  the  classified  service  are  to 
be  filled  upon  certification  of  names  from  the  eligible  list. 
As  an  evidence  that  Congress  so  intended,  they  directed 
that  the  stenographers  and  typewriters  should  be  selected 
by  the  Secretary.  The  power  of  selection  implies  full 
power  and  discretion  in  the  Secretar}'  to  select  from  any 
source." 

In  providing  that  the  appropriation  for  a  clerk  in  the 
ofiice  of  the  quartermaster  should  be  immediately  available. 
Congress  was  evidentl}'  satisfied  that  an  emergency  existed, 
and  because  of  such  emergenc}'  authorized  the  appointment 
to  be  made  without  reference  to  the  civil-service  rules. 

The  contention  that  Congress  in  the  use  of  the  words  "to 
be  selected  and  appointed  bv  the  Superintendent"  merely 
intended  to  lodge  in  that  ofliicer,  instead  of  the  Secretary  of 
War,  the  appointment  to  the  various  positions  appropriated 
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for  is  without  merit,  for  the  reason  that  Congress  has  used 
the  same  words  in  making  appropriation  for  positions  where 
the  head  of  a  Department  was  to  make  the  selection. 

Moreover,  the  inclusion  of  the  word  "selected"  in  the  act 
of  March  3,  1905  {supra^^  shows  that  something  more  was 
intended,  since  the  act  of  April  28,  1904,  contained  a  pro- 
vision for  such  appointments  by  the  Superintendent. 

1  am  therefore  of  the  opinion  that  the  reasonable  and 
natural  interpretation  of  the  words  "to  be  selected  and 
appointed  by  the  Superintendent"  as  used  in  this  act  is  that 
they  were  intended  to  authorize  that  officer  to  make  the 
appointments  thus  appropriated  for  without  reference  to 
the  civil-service  law. 
K^spectfully, 

W.  H.  MOODY. 

The  Secretary  of  War. 


CASS  LAKE  INDIAN  RESERVATION— INTOXICATING 
LIQUORS. 

The  introduction  of  intoxicating  liquorn  within  the  former  Cass  Lake 
Indian  Reservation,  though  sold  by  a  white  man  upon  lands  pur- 
chased from  tlie  heirs  of  a  deceased  allottee,  is  a  violation  of  Article 
VII  of  the  treaty  of  Febmary  22,  1855  (10  Stat.,  1165),  with  the  Chip- 
I)ewa  Indians,  and  of  section  2139,  Revised  Statutes,  as  amended  (27 
Stat,  260;  29  Stat.,  506). 

In  ca'^e  of  a  violation  of  those  laws,  proceedings  may  be  taken  under 
section  2139,  Revised  Statutes,  as  amended,  and  under  section  2140. 

Department  of  Justice, 

April  28,  1905, 

Sir:  I  have  received  your  letter  of  the  29th  ultimo,  with 
its  iiH'losures,  rehitive  to  an  attempt  to  t<ell  liquor  on  a  tract 
of  land  neiir  Ball  C'lub  on  the  former  Cass  Lake  Indian 
Reservation  in  the  State  of  Minnesot^i,  purchased  from  the 
heirs  of  a  deceased  allottee,  in  which  you  say: 

'*The  Indian  Office  holds  that  inherited  Indian  land  sold 
to  white  people  is  still  *  Indian  country'  within  the  meaning 
of  the  law  prohibiting  the  introduction  and  sale  of  liquor 
in  the  Indian  country.     *     *     * 

^'In  view  of  all  the  facts  stated  in  the  correspondence 
*     *     *     the  matter  is  respectfully  submitted  with  request 
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for  an  early  opinion  on  the  question  at  issue  and  for  advice 
as  to  the  proper  course  to  be  pursued  by  the  Department 
in  this  and  similar  cases." 

A  letter  from  the  Acting  Commissioner  of  Indian  Affairs, 
inclosed  by  you,  states  that — 

''This  land  is  embraced  in  the  country  ceded  by  the 
Chippewa  Indians  in  a  treaty  made  with  them  in  1855." 

That  treaty  provides,  article  7  (10  Stat,  1169),  as 
follows: 

"  The  laws  which  have  been  or  may  be  enacted  by  Con- 
gress, regulating  trade  and  intercourse  with  the  Indian 
tribes,  to  continue  and  be  in  force  within  and  upon  the  sev- 
eral reservations  provided  for  herein;  and  those  portions  of 
said  laws  which  prohibit  the  introduction,  manufacture,  use 
of,  and  traffic  in,  ardent  spirits,  wines,  or  other  liquors,  in 
the  Indian  country,  shall  continue  and  be  in  force,  within 
the  entire  boundaries  of  the  countr}'  herein  ceded  to  the 
United  States,  until  otherwise  provided  by  Congress." 

That  portion  of  the  acts  of  July  9,  1832  (4  Stat.,  564), 
June  30,  1834  (4  Stat.,  782),  and  March  15,  1864  (13  Stat., 
29),  incorporated  into  the  Revised  Statutes  as  section  2139, 
as  amended  by  the  act  of  July  23, 1892  (27  Stat.,  260),  reads 
as  follows: 

"  No  ardent  spirits,  ale,  beer,  wine,  or  intoxicating  liquor 
or  liquors  of  whatever  kind  shall  be  introduced,  under  any 
pretense,  into  the  Indian  countr3\  Every  person  who 
*  *  *  introduces  or  attempts  to  introduce  any  ardent 
spirits,  ale,  wine,  beer,  or  intoxicating  liquor  of  any  kind 
into  the  Indian  country  shall  be  punished  by  imprisonment 
for  not  more  than  two  years  and  by  a  fine  of  not  more  than 
three  hundred  dollars  for  each  offense." 

The  act  of  January  30,  1897  (29  Stat.,  506),  provides 
that— 

"Any  person  who  shall  introduce  or  attempt  to  introduce 
any  malt,  spirituous,  or  vinous  liquors  *  *  *  of  any 
kind  whatsoever  into  the  Indian  country,  which  term  shall 
include  any  Indian  allotment  while  the  title  to  the  same 
shall  be  held  in  trust  by  the  Government,  or  while  the 
same  shall  remain  inalienable  by  the  allottee  without  the 
consent  of  the  United  States,  shall  be  punished  by  imprison- 
13243— VOL  25—04 27 
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ment  for  not  less  than  sixty  days,  and  by  a  fine  of  not  less 
than  one  hundred  dollars  for  the  first  offense  and  not  less 
than  two  hundred  dollars  for  each  offense  thereafter." 

It  appears  that  the  tract  of  land  upon  which  the  privilege 
of  selling  liquor  is  now  claimed  was  allotted  to  an  Indian  in 
pursuance  of  the  provisions  of  section  5  of  the  act  of  Con- 
gress of  February  8,  1887  (24  Stat.,  389),  and  by  his  heirs 
conveyed  to  a  white  man,  and  such  transfer  approved,  as 
provided  by  section  7  of  the  act  of  May  27,  1902  (32  Stat, 
245,  276). 

My  attention  has  not  been  called  to  any  act  of  Congress 
inconsistent  with  the  continuance  in  force  of  the  above 
quoted  provision  of  the  treaty  by  which  the  Indians  ceded 
the  country. 

This  provision  was  for  the  protection  of  the  Indians. 
Many  of  them  reside  in  the  vicinity,  some  of  them  upon 
lands  held  as  allottees  and  probably  in  proximity  to  the 
tract  upon  which  it  is  proposed  to  dispense  the  intoxicating 
beverages.  (Annual  Report  Commissioner  of  Indian  Af- 
fairs, 1903,  pp.  94,  184.) 

Congress,  in  its  wisdom,  may  have  thought  that  the  time 
has  not  arrived  when  the  duty  which  we  owe  to  our  Indian 
wards  will  permit  us  to  discontinue  the  application  of  this 
stipulation  to  the  country  ceded. 

In  view  of  this  treaty  limitation,  and  upon  consideration 
of  the  decision  of  the  Supreme  Court  in  the  case  of  United 
States  V.  Forty-three  Gallons  of  Whiskey  (93  U.  S.,  188, 
and  108  U.  S.,  491),  it  seems  obvious  that  the  provisions  of 
section  2139  of  the  Revised  Statutes,  as  amended,  are  appli- 
cable to  an  introduction  of  liquor  upon  land  situated  as 
that  above  mentioned. 

Concerning  what  course  may  propcrl}^  be  pursued  in  case 
of  a  violation  of  law  in  this  connection,  it  seems  suflScient  to 
invite  your  attention  to  section  2139,  as  amended,  prescrib- 
ing punishment  for  those  who  violate  its  provisions,  and 
also  to  section  2140  of  the  Revised  Sbitutes,  which  is  as 
follows: 

"If  any  superintendent  of  Indian  Affairs,  Indian  agent, 
or  sub-agent,  or  commanding  officer  of  a  military  post,  has 
reason  to  suspect  or  is  informed  that  any  white  person  or 
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Indian  is  about  to  introduce  or  has  introduced  any  spirituous 
liquor  or  wine  into  the  Indian  country  in  violation  of  law, 
such  superintendent,  agent,  sub-agent,  or  commanding  offi- 
cer, may  cause  the  boats,  stores,  packages,  wagons,  sleds,  and 
places  of  deposit  of  such  person  to  be  searched;  and  if  any 
such  liquor  is  found  therein,  the  same,  together  with  the 
boats,  teams,  wagons,  and  sleds  used  in  conveying  the  same, 
and  also  the  goods,  packages,  and  peltries  of  such  person, 
shall  be  seized  and  delivered  to  the  proper  officer,  and  shall 
be  proceeded  against  by  libel  in  the  proper  court,  and  for- 
feited, one-half  to  the  informer  and  the  other  half  to  the  use 
of  the  United  States;  and  if  such  person  be  a  trader,  his 
license  shall  be  revoked  and  his  bond  put  in  suit.  It  shall 
moreover  be  the  duty  of  any  person  in  the  service  of  the 
United  States,  or  of  any  Indian,  to  take  and  destroy  any 
ardent  spirits  or  wine  found  in  the  Indian  country,  except 
such  as  may  be  introduced  therein  by  the  War  Department." 

Accordingly,  answering  your  questions,  I  am  of  the 
opinion,  that,  first,  an  introduction  of  liquor  into  the  terri- 
tory ceded  by  the  treaty  of  1855  would  be  in  violation  of 
article  7  thereof  and  of  section  2139  of  the  Revised  Statutes, 
as  amended;  and  that,  second,  in  any  such  case,  proceedings 
may  be  taken  in  pursuance  of  the  authority  conferred  by 
section  2140  of  the  Revised  Statutes,  and,  if  deemed  advisa- 
ble, criminal  prosecutions  may  be  also  instituted  under  the 
pro\'isions  of  section  2139. 
Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  the  Interior. 


MANILA— VALIDITY  OF  PROPOSED  BOND  ISSUE. 

Act  No.  1323  of  the  Philippine  Commission,  to  provide  funds  for  the 
constmction  of  sewers,  etc.,  in  the  city  of  Manila,  contemplates  an 
iasae  of  bonds  to  the  amount  of  $4,000,000,  which  will  be  in  strict 
conformity  with  the  provisions  of  the  act  of  July  1 ,  1902  (32  Stat.,  708), 
authorizing  the  issuance  of  such  bonds. 

Department  of  Justice, 

May  2,  1905. 
Sir:  Your  letter  of  April  19  requests  my  opinion  con- 
cernin^r  the  validity  of  the  proposed  issue,  in  accordance 
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with  the  terms  of  act  No.  1323  of  the  Philippine  Commis- 
sion, of  bonds  of  the  city  of  Manila  to  the  amount  of 
$4,000,000,  for  the  purpose  of  providing  funds  to  constnict 
sewers  in  the  city  of  Manila  and  to  furnish  that  city  with 
an  adequate  sewer  and  drainage  system  and  water  supply. 

The  act  of  July  1,  1902  (32  Stat,  708),  authorizes  the 
issuance  of  such  bonds  as  follows: 

"Sec.  70.  That  for  the  purpose  of  providing  funds  to 
construct  sewers  in  the  city  of  Manila  and  to  furnish  it  with 
an  adequate  sewer  and  drainage  system  and  supply  of  water 
the  government  of  the  Philippine  Islands,  with  the  approval 
of  the  President  of  the  United  States  first  had,  is  hereby 
authorized  to  permit  the  city  of  Manila  to  incur  indebted- 
ness, to  borrow  money,  and  to  issue  and  sell  (at  not  less 
than  par  value  in  gold  coin  of  the  United  States),  upon  such 
terms  and  conditions  as  it  may  deem  best,  registered  or 
coupon  bonds  of  the  city  of  Manila  to  an  amount  not  ex- 
ceeding four  million  dollars  lawful  money  of  the  United 
States,  payable  at  such  time  or  times  as  may  be  determined 
by  said  Government,  with  interest  thereon  not  to  exceed 
five  per  centum  per  annum. 

'^Sec.  71.  That  said  coupon  or  registered  bonds  shall  be 
in  denominations  of  fifty  dollars  or  any  multiple  thereof, 
bearing  interest  at  a  rate  not  exceeding  five  per  centum  per 
annum,  payable  quarterly,  such  bonds  to  be  payable  at  the 
pleasure  of  the  government  of  the  Philippine  Islands,  after 
dates  named  in  said  bonds  not  less  than  five  nor  more  than 
thirty  years  from  the  date  of  their  issue,  together  with  the 
interest  thereon  in  gold  coin  of  the  United  States  of  the 
present  standard  value,  or  the  equivalent  in  value  in  money 
of  the  said  islands;  and  said  bonds  shall  be  exempt  from 
the  payment  of  all  taxes  or  duties  of  the  government  of  the 
said  islands,  or  of  any  local  authority  therein,  or  of  the 
Government  of  the  United  States. 

"Sec.  72.  That  all  moneys  which  may  be  realized  or 
received  from  the  issue  and  sale  of  said  bonds  shall  be  util- 
ized under  authorization  of  said  government  of  the  Philip- 
pine Islands  in  providing  a  suitable  sewer  and  drainage 
system  and  adequate  supply  of  water  for  the  city  of  Manila 
and  for  no  other  purpose. 
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"  Sec.  73.  That  the  government  of  the  Philippine  Islands 
shall,  by  the  levy  and  collection  of  taxes  on  the  city  of 
Manila,  its  inhabitants  and  their  property,  or  by  other 
means,  make  adequate  provision  to  meet  the  obligation  of 
said  bonds  and  shall  create  a  sinking  fund  sufficient  to 
retire  them  and  pay  the  interest  thereon  in  accordance  with 
the  terms  of  the  issue:  Provided^  That  if  said  bonds  or 
any  portion  thereof  shall  be  paid  out  of  the  funds  of  the 
government  of  said  islands,  said  city  shall  reimburse  said 
government  for  the  sum  thus  paid,  and  said  government  is 
hereby  empowered  to  collect  said  sum  by  the  levy  and  col- 
lection of  taxes  on  said  city." 

The  act  of  Congress  of  February  6,  1905  (33  Stat.,  689), 
provides: 

''That  all  bonds  issued  by  the  government  of  the  Philip- 
pine Islands,  or  by^  its  authority,  shall  be  exempt  from  tax- 
ation by  the  Government  of  the  United  States,  or  by  the 
government  of  the  Philippine  Islands  or  of  any  political 
or  municipal  sub-division  thereof,  or  by  any  State,  or  by 
any  county,  municipality,  or  other  municipal  sub-division 
of  any  State  or  Territory  of  the  United  States,  or  by  the 
District  of  Columbia." 

Act  No.  1323  of  the  Philippine  Commission  provides  that 
said  bonds  shall  be  issued  in  pursuance  of  the  provisions  of 
sections  70,  71,  72,  and  73  of  the  act  of  July  1,  1902,  and 
the  express  and  detailed  provisions  of  act  No.  1323  contem- 
plate an  issue  of  bonds  that,  in  my  opinion,  will  be  in  strict 
conformity  with  the  statute. 

Respectfully, 

W.  H.  MOODY. 
The  Secretary  of  War. 
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GOVERNMENTAL  REGULATION  OF  RAILWAY  RATES. « 

There  is  a  governmental  power  to  fix  the  maximum  futare  charges  of 
carriers  by  railroad,  vested  in  the  legislatares  of  the  States  with  regard 
to  transportation  exclusively  within  the  States,  and  vested  in  Congress 
with  regard  to  all  other  transportation. 

Although  legislative  power,  properly  speaking,  can  not  be  delegated, 
the  law-making  body,  having  enacted  into  law  the  standard  of  charges 
which  shall  control,  may  intrust  to  an  administrative  body,  not  exer- 
cising in  the  true  sense  judicial  power,  the  duty  to  fix  rates  in  con- 
formity with  that  standard. 

The  rate-making  power  is  not  a  judicial  function  and  can  not  be  con- 
ferred constitutionally  upon  the  courts  of  the  United  States,  either  by 
way  of  original  or  appellate  jurisdiction. 

The  courts,  however,  have  the  power  to  investigate  any  rate  or  rates 
fixed  by  legislative  authority  and  to  determine  whether  they  are  such 
as  would  be  confiscatory  of  the  property  of  the  carrier,  and  if  they  are 
judicially  found  to  be  confiscatory  in  their  effect,  to  restrain  their 
enforcement. 

Any  law  which  attempts  to  deprive  the  courts  of  this  power  is  unconsti- 
tutional. 

Any  regulation  of  land  transportation,  however  exercised,  would  seem 
to  be  so  indirect  in  its  effect  upon  the  ports  that  it  could  not  constitute 
a  preference  between  the  ports  of  different  States  within  the  meaning 
of  Article  1,  section  9,  paragraph  6  of  the  Constitution. 

Reasonable,  just,  and  impartial  rates,  determined  by  legislative  author- 
ity, are  not  within  the  prohibition  of  Article  1,  section  9,  paragraph  6 
of  the  Constitution,  even  though  they  result  in  a  varying  charge  per 
ton  per  mile  to  and  from  the  ports  of  the  different  States. 

Department  of  Justice, 

May  5,  1906. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  requesting,  on  behalf  of  the  Senate  Committee  on 
Intersta^^e  Commerce,  my  opinion  on  certain  questions  of 
law. 

Your  letter,  supplemented  by  oral  communication,  calls 
upon  me  to  consider  the  governmental  power  to  regulate 
the  operations  of  railroads,  especially  in  the  respect  of  fix- 
ing mtes  for  transportation,  b}^  whom  that  power,  so  far  as 
it  exists  in  the  National  Government,  may  be  exercised 
constitutionally,  and  what  limit<  to  the  power,  if  any,  are 
prescribed  by  the  Constitution. 

«Thi8  opinion,  properly  ppeaking,  is  not  an  official  one,  but  is  to  be 
regarded  as  a  letter  of  advice.  It  is  printed  with  the  opinions  solely 
because  of  the  importance  of  the  subject  considered. 
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After  great  consideration,  it  was  settled  in  thie  group  of 
cases  commonly  called  the  Granger  Cases,  that  there  is  a 
governmental  power  to  regulate  the  operations  of  railroads 
acting  as  common  carriers  and,  as  a  part  of  such  regulation, 
to  prescribe  the  maximum  rates  which  they  may  charge  in 
the  future  for  the  services  which  they  shall  render  to  those 
who  resort  to  them,  and  that  the  power  is  vested  in,  and 
may  be  exercised  by,  the  legislative  branch  of  the  Govern- 
ment. {Mann  v.  Illinois^  94  U.  S.,  113;  Chicago^  Burling- 
ton  and  Quincy  Railroad  Co.  v.  lowa^  94  U.  S.,  155;  Peik 
V.  Chicago  and  Northwestern  Railway  Co.^  94  U.  S.,  164; 
Chicago^  Milwaukee  and  St,  Paul  R.  R.  Co.^  v.  Ackley^ 
94  U.  S.,  179;  Winona  and  St.  Peter  R.  R.  Co.  v.  Rlake, 
94  U.  S.,  180;  Stone  v.   Wiscmmyi,  94  U.  S.,  181.) 

These  cases  were  concerned  with  the  regulation  of  rates 
by  the  legislature  of  the  State  for  transportation  beginning 
and  ending  within  the  State.  The  principle  announced  in 
them  was  aflSrmed  in  Ruggles  v.  Illinois  (108  U.  S.,  526), 
and  lUifiois  Central  R.  R.  Co.  v.  The  People  of  the  State  of 
Illinois  {10%  U.  S.,  541),  has  been  adopted  as  the  rule  of 
decision  in  many  subsequent  opinions  of  the  Supreme  Court 
and  of  the  highest  courts  of  the  States,  and  although  origi- 
nally established  over  dissent,  is  now  acquiesced  in  by  all  as 
the  settled  law  of  the  land. 

Under  the  division  of  the  governmental  power  made  by 
the  Constitution  of  the  United  States,  the  authoritj^  to  regu- 
late the  charges  of  railroads,  so  far  as  those  charges  are 
made  foi  traffic  which  is  exclusively  within  the  States, 
resides  in  the  legislatures  of  the  States,  and  so  far  as  they 
are  made  for  other  traffic,  resides  in  Congress.  (Con.  U.  S., 
art.  1,  sec.  8,  par.  3.)  This  division  of  power  is  fundamen- 
tal, has  been  recognized  in  all  the  cases,  and  is  illustrated 
clearly  by  both  the  majority  and  dissenting  opinions  in 
Waba^h^  St.  Louis  and  Paciitc  Ry.  Co.  v.  Illinois  (118 
U.  S.,  557). 

In  the  earlier  cases  before  the  court  the  legislatures  had 
prescribed,  specifically,  in  the  law  the  maximum  rates  to  be 
observed  in  the  future.  Legislatures  obviously,  however, 
can  deal  with  such  questions  only  in  the  most  general  way. 
Theii  large  and  changing  membership,  infrequent  and  lim- 
ited sessions,  and  procedure  designed  for  legislation  rather 
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than  administration,  were  ill  adapted  to  duties  so  largely 
administrative  as  those  of  fixing  and  enforcing  rates.  Laws, 
therefore,  were  passed  by  many  of  the  States  enacting  that 
rates  should  be  impartial  and  reasonable,  and  creating  a 
small  body,  often  called  a  railroad  commission,  to  which 
was  intrusted,  among  other  powers  of  supervision,  the  duty 
of  fixing  rates  in  detail  in  conformity  with  the  rule  declared 
in  the  law.  The  constitutionality  of  the  grant  of  such  power 
to  a  commission  was  speedily  drawn  in  question  before  the 
courts.  It  was  claimed  that  the  laws  violated  the  well-set- 
tled principle  that  legislative  power  must  be  exercised  by 
the  legislature  itself  and  can  not  be  delegated  to  any  other 
body.  But  the  courts  have  held,  that  where  the  legislature 
has  enacted  that  niilway  rates  shall  be  impartial  and  reason- 
able, the  duty  of  executing  this  law  and  determining  the 
rates  for  the  future  in  detail  in  (conformity  with  it,  may  be 
conferred  constitutionall}"  upon  an  administrative  body,  and 
that  a  grant  of  such  power  is  not  a  delegation  of  the  legis- 
lative authority.  It  is  suflScient  to  refer  to  a  few  only  of 
the  cases  which  support  this  view  and  to  say  that  no  case 
which  opposes  it  has  come  to  my  knowledge. 

The  question  first  reached  the  Supreme  Court  in  the  case, 
of  Sfatie  et  ah  v.  Farmers'  Loan  and  Tmist  Co,  (116  U.  S., 
307),  the  first  of  the  group  of  cases  reported  a^  the  Railroad 
Commission  Causes.  A  law  of  the  State  of  Mississippi  cre- 
ated a  railroad  commission  and  conferred  upon  it  the  power, 
among  others,  to  fix  and  enforce,  after  notice  and  hearing, 
the  rates  for  transportation  of  every  kind  within  the  State. 
The  law  declared  the  rule,  b}"  which  the  commission  was  to 
be  guided,  that  the  rates  should  be  just  and  not  discrimi- 
natory. A  suit  was  brought  by  a  part}^  in  interest  against 
the  commission,  before  any  action  was  taken  by  it,  to  enjoin 
the  enforcement  of  the  act  against  the  Mobile  and  Ohio 
Railroad  Company.  The  principal  contention  of  the  plain- 
tiff was  that  the  charter  of  tlu^  railroad  constituted  a  contract 
of  exemption  from  the  legislative  control  of  the  State.  The 
attention  of  the  court  was  directed  largely  to  this  question, 
but  it  was  contended,  moreover,  inter  alia,  that  the  act 
^'confers  both  legislative  and  judicial  powers  on  the  com- 
mission and  is  thus  repugnant  to  the  Constitution  of  Mis- 
sissippi."   The  court,  in  an  opinion  by  Mr.  Chief  Justice 
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Waite,  dismissed  this  contention  with  a  brief  statement  of 
agreement  with  the  Supreme  Court  of  Mississippi,  which 
had  decided  that  the  statute  was  not  repugnant  to  the  con- 
stitution of  that  State  (p.  336).  The  bill  was  dismissed, 
reversing  the  decree  of  the  court  below. 

The  same  question  came  before  the  court  in  Reagan  v. 
Farmer^  Loan  and  Tnist  Co.  (154  U.  S.,  362).  In  this  case 
an  injunction  was  sought  against  the  railroad  commission  of 
Texas  to  restrain  the  enforcement  of  certain  rates  which  had 
been  fixed  by  that  commission.  Though  the  eminent  coun- 
sel, who  argued  the  case  for  the  plaintiff,  did  not  question  the 
right  of  the  legislature  to  confer  such  powers  upon  a  com- 
mission, but,  on  the  contrary,  conceded  it  in  the  following 
words,  "the  State  may  establish  maximum  rates  of  charges, 
either  immediately  b}'^  legislative  act  or  mediately  through 
a  commission,"  the  court  noticed  and  decided  the  question 
which  was  necessarily  at  the  foundation  of  the  case.  Mr. 
Justice  Brewer,  who  delivered  the  unanimous  opinion  of  the 
court,  said: 

««  *  «  there  can  be  no  doubt  of  the  general  power 
of  a  State  to  regulate  the  fares  and  freights  which  may  be 
charged  and  received  by  railroad  or  other  carriers,  and  that 
this  regulation  can  be  carried  on  by  means  of  a  commission. 
Such  a  commission  is  merely  an  administrative  board  created 
by  the  State  for  carrying  into  effect  the  will  of  the  State  as 
expressed  by  its  legislation.  {Railroad  CommiHsion  Casen^ 
116  U.  S.,  307.)  No  valid  objection,  therefore,  can  be  made 
on  account  of  the  general  features  of  this  act;  those  by 
which  the  State  has  created  the  railroad  commission  and 
intrusted  it  with  the  duty  of  prescribing  rates  of  fares 
and  freights,  as  well  as  other  regulations  for  the  manage- 
ment of  the  railroads  of  the  State"  (pp.  393-394). 

These  cases  affirm  the  right  of  a  State  legislature  to  con- 
fer the  power  in  question  upon  a  State  commission.  No 
reason  has  been  advanced,  and  none  can  be  perceived,  why 
the  same  principles  would  not  control  in  the  case  of  a  grant 
by  Congress  of  a  like  power  to  a  commission  over  interstate 
transportation.  The  Supremo  Court  in  many  eases  has 
recognized  the  propriety  of  the  large  delegation  of  powers 
of  regulation  over  interstate  railroads  conferred  upon  the 
Interstate  Commerce  Commission  by  the  act  of  February 
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4,  1887.  The  right  of  Congress  to  confer  upon  a  commis- 
sion the  rate-making  power  was  distinctly  presented  to  the 
court  in  the  case  of  the  Interstate  Cor))7nerce  Co^nmission  v. 
Cincinnati^  New  Orleans  and  Texas  Pacific  Railway  Com- 
pany  (167  U.  S.,  479).  In  this  case  the  Commission  had 
fixed  a  group  of  rates  on  certain  railroads  and  ordered  the 
railroads  to  readjust  their  tariffs  so  that  from  and  after  a 
day  named  they  should  conform  to  the  rates  thus  fixed. 
The  railroads  failed  to  obey  this  order  and  the  Commission 
instituted  a  suit  in  the  Circuit  Court  to  compel  obedience. 
The  bill  was  dismissed  after  hearing,  and  on  appeal  to  the 
Circuit  Court  of  Appeals  that  court  certified  to  the  Supreme 
Court  the  following  question: 

"  Had  the  Interstate  Commerce  Commission  jurisdictional 
power  to  make  the  order  hereinbefore  set  forth— all  pro- 
ceedings preceding  said  order  being  due  and  regular,  so  far 
as  procedure  is  concerned?" 

After  a  careful  examination  of  the  interstate  commerce 
law,  the  court,  by  Mr.  Justice  Brewer  (Mr.  Justice  Harlan 
dissenting  without  an  opinion),  held  that  that  act  did  not 
confer  upon  the  Commission  the  power  to  prescribe  future 
rates,  and  therefore  answered  the  question  in  the  negative. 

Obviously,  the  question  certified  raised  two  issues: 

First,  could  Congress  confer  upon  the  Interstate  Com- 
merce Commission  the  power  to  fix  rates  which  should  con- 
trol in  the  future? 

Second,  if  Congress  had  the  power  to  do  this,  did  the  act 
under  consideration  confer  upon  the  Commission  the  author- 
ity to  fix  rates  which  should  control  in  the  future  ? 

A  negative  answer  upon  either  of  these  issues  would  dis- 
pose of  the  question  certified.  The  court  saw  fit  to  decide 
both  issues.  It  was  held  upon  a  brief  but  sufficiently  clear 
discussion  that  Congress  did  have  the  power  to  confer  upon 
the  Interstate  Commerce  Commission  the  authority  to  fix 
future  rates.  Mr.  Justice  Brewer,  speaking  for  the  court, 
said: 

''Before  the  passage  of  the  act  it  was  generally  believed 
that  there  were  great  abuses  in  railroad  management  and 
railroad  transportation,  alid  the  grave  question  which  Con- 
gress had  to  consider  was  how  those  abuses  should  be  cor- 
rected and  what  control  should  be  taken  of  the  business  of 
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such  corporations.  The  present  inquiry  is  limited  to  the 
question  as  to  what  it  determined  should  be  done  with  refer- 
ence to  the  matter  of  rates.  There  were  three  obvious  and 
dissimilar  courses  open  for  consideration.  Congress  might 
itself  prescribe  the  rates;  or  it  might  conmiit  to  some  subor- 
dinate tribunal  this  duty;  or  it  might  leave  with  the  com- 
panies the  right  to  fix  i*ates,  subject  to  regulations  and 
restrictions,  as  well  as  to  that  rule  which  is  as  old  as  the 
existence  of  common  carriers,  to  wit,  that  rates  must  be 

reasonable."    (Page  494). 

*  «  «  «  • 

"The  question  debated  is  whether  it  vested  in  the  Com- 
mission the  power  and  the  duty  to  fix  rates;  and  the  fact 
that  this  is  a  debatable  question,  and  has  been  most  strenu- 
ously and  earnestly  debated,  is  very  persuasive  that  it  did 
not.  The  grant  of  such  a  power  is  never  to  be  implied. 
The  power  itself  is  so  vast  and  comprehensive,  so  largely 
affecting  the  rights  of  carrier  and  shipper,  as  well  as  indi- 
rectly all  commercial  transactions,  the  language  by  which 
the  power  is  given  had  been  so  often  used  and  was  so  famil' 
iar  to  the  legislative  mind  and  is  capable  of  such  definite 
and  exact  statement,  that  no  just  rule  of  construction  would 
tolerate  a  grant  of  such  power  by  mere  implication.  Ad- 
ministrative control  over  railroads  through  boards  or  com- 
missions was  no  new  thing.  It  had  been  resorted  to  in 
England  and  in  many  of  the  States  of  this  Union.  In  Eng- 
land, while  control  had  been  given  in  respect  to  discrimi- 
nation and  undue  preferences,  no  power  had  been  given  to 
prescribe  a  tariff  of  rates.  In  this  country  the  practice  had 
been  varying.  It  will  be  interesting  to  notice  the  provi- 
sions in  the  legislation  of  different  States."  (Pages  494- 
495.) 

The  foregoing  cases  dealing  with  the  right  of  State  legis- 
latures to  establish  a  rate-making  commission,  the  clear 
analogy  in  this  respect  between  their  authority  and  that  of 
Congress,  and  the  case  of  the  Interstate  Commerce  Cmnmis- 
sion  V.  Cmcinvuti^  Neio  Orleans  and  Texas  Pacific  Railway 
Company  (supra)  establish  beyond  doubt  the  right  of  Con- 
gress to  confer  upon  an  administrative  body  the  power 
to  fix  and  determine  maximum  railway  rates  which  shall 
control  in  the  future,  by  the  execution  in  detail  of  a  gen- 
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eral  rule  enacted  into  law,  as,  for  example,  that  the  rates 
shall  be  just,  reasonable,  and  without  discrimination. 

But  it  does  not  follow  that  Congress  has  the  right  to  con- 
fer the  rate-making  power  upon  a  court.  A  body  exercising 
the  administrative  power  which  I  have  described  might  be 
denominated  loosely  a  court,  and  the  law  would  not  be  held 
unconstitutional  merely  on  account  of  the  name  of  the  ad- 
ministrative body  which  it  created  if  care  were  taken  to  ex- 
clude from  its  functions  the  powers  which  are  described 
properly  as  judicial.  In  the  discussion  which  follows,  how- 
ever, I  shall  use  the  word  '* court"  as  describing  a  body 
exercising  the  judicial  power  of  the  United  States. 

1  set  for  myself  the  task  of  considering  whether  Congress 
may  confer  constitutionally  upon  a  court  of  the  United 
States,  either  by  way  of  original  or  appellate  jurisdiction,  the 
power  to  fix  and  determine  railway  rates  for  the  future. 

It  appears,  perhaps,  with  suflScient  clearness  from  the 
cases  1  have  already  cited  that  rate  making  is  purely  a  legis- 
lative function,  in  the  performance  of  which  the  legislative 
body  may  avail  itself  of  the  aid  of  an  administrative  body 
for  the  execution  in  detail  of  general  rules  which  have  been 
enacted  into  law.  This  is  only  another  form  of  saying  that 
the  rate-making  power  is  not  a  judicial  function.  It,  how- 
ever, may  not  be  inappropriate  to  secure  the  further  sup- 
port which  may  be  obtained  for  this  proposition  from  the 
declarations  which  have  been  made  in  the  opinions  of  the 
Supreme  Court. 

In  the  Ciise  of  Reagan  v.  Farmers*  Loan  and  Trust  Com- 
pany  {supra)  it  was  held  that  the  courts  have  the  power  to 
interpose  to  prevent  the  enforcement  of  rates  which  would 
be  contis(*atory  of  property.  In  the  discussion  of  that 
question,  which  required  a  delimitation  of  judicial  power 
over  the  subject,  Mr.  Justice  Brewer  said,  on  page  397: 

'^It  is  doubtless  true,  as  a  general  proposition,  that  the 
formation  of  a  tariff  of  charges  for  the  transportation  by  a 
common  carrier  of  persons  or  property  is  a  legislative  or 
administrative  rather  than  a  judicial  function. 

***** 

''The  courts  arc  not  authorized  to  revise  or  change  the 
body  of  rates  imposed  by  a  legislature  or  a  commission; 
the}^  do  not  determine  whether  one  i-ate  is  preferable  to 
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another,  or  what  under  all  circumstances  would  be  fair  and 
reasonable  as  between  the  carriers  and  the  shippers;  they 
do  not  engage  in  any  mere  administrative  work." 

And  again,  on  page  400: 

''As  we  have  seen,  it  is  not  the  function  of  the  courts  to 
establish  a  schedule  of  rates.  It  is  not,  therefore,  within  our 
power  to  prepare  a  new  schedule  or  rearrange  this.  Our 
inquiry  is  limited  to  the  effect  of  the  tariff  as  a  whole, 
including  therein  the  rates  prescribed  for  all  the  several 
classes  of  goods,  and  the  decree  must  either  condemn  or 
sustain  this  act  of  quasi  legislation." 

Mr.  Justice  Brewer,  in  the  case  of  the  Interstate  Comm^ce 
Comviission  v.  Cincinnati^  New  Orleans  and  Te^as  Pacific 
Railway  Company  {supi^a)^  said,  on  page  499: 

"It  is  one  thing  to  inquire  whether  the  rates  which  have 
been  charged  and  collected  are  reasonable — that  is  a  judicial 
act;  but  an  entirely  different  thing  to  prescribe  rates  which 
shall  be  charged  in  the  future — that  is  a  legislative  act." 

Again,  on  page  505: 

''The  power  to  prescribe  a  tariff  of  rates  for  carriage  by 
a  common  carrier  is  a  legislative  and  not  an  administrative 
or  judicial  function." 

Assuming,  then,  that  the  rate-making  power  is  a  legisla- 
tive function  and  not  a  judicial  function,  it  follows  necessa- 
rily that,  under  our  scheme  of  government.  Congress  has 
not  the  right  to  vest  it  in  the  courts  either  by  conferring 
original  or  appellate  jurisdiction  over  the  subject.  Under 
the  Constitution  the  separation  of  the  legislative,  executive, 
and  judicial  power  is  complete,  with  some  exceptions  not 
relevant  to  this  discussion.  Dispute  has  sometimes  arisen 
as  to  whether  some  particular  function  is  legislative  or  judi- 
cial. But  wherever  Congress  has  conferred  any  function 
clearly  not  judicial  in  its  nature  (and  the  rate-making  power 
is  such)  upon  the  courts,  the  courts  have  declined  to  accept 
it,  have  declared  the  law  which  made  the  grant  of  power  to 
them  unconstitutional,  and  the  exercise  of  the  power  there- 
fore unlawful.  {Hayl)urn\i  ft/A^^,  2  Dallas,  409;  United  States 
V.  Ferreira^  13  Howard,  40;  TJnrtvd  States  v.  Yale  Todd^  13 
Howard,  52  (note);  Gordcm.  v.  United  States,  117  U.  S.,  697; 
Interstate  Commerce  Cmnnissi/m  v.  Brirnson^  154 U.  S.,447; 
dissenting  opinion,  155  U.  S.,  1.) 
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The  last  case  cited  is  one  in  which  the  majoritj^  of  the 
court  decided  that  the  power  before  the  court,  which  had 
been  conferred  by  Congress,  was  a  judicial  power,  but  both 
the  majority  and  dissenting  opinions  assumed  as  indisput- 
able that  a  power  not  judicial  in  its  nature  can  not  be  con- 
ferred constitutionally^  upon  a  court.  A  case  arising  under 
the  laws  of  Kansas  signally  illustrates  the  principle  that 
the  nature  of  legislative  and  judicial  powers  is  such  that 
they  can  not  be  joined  together  and  vested  in  th^  same 
body  consistently  with  the  theory  which  underlies  the  Cqn- 
stitution  of  the  United  States  and  those  of  many,  if  not  all, 
of  the  States.  A  law  of  Kansas  had  created  a  Court  of 
Visitation  and  united  in  that  court  many  functions  which 
were  clearly  legislative  in  their  nature  with  those  which 
were  clearly  judicial  in  their  nature.  Among  other  powers 
conferred  upon  the  court,  were  the  legislative  and  admin- 
istrative power  to  fix  railway  and  telegraph  rates.  For  the 
reason  that  this  law  attempted  to  vest  in  one  body  both 
legislative  and  judicial  powers,  it  was  held  unconstitutional 
by  the  Circuit  Court  of  the  United  States  ( WeMem  Union 
Telegraph  Co,  v.  Ifyatt,  98  Fed.  Rep.,  335)  and  by  the 
Supreme  Court  of  Kansas  (61  Kans.,  803). 

I  have  not  overlooked  the  case  of  Janvrin  (174  Mass., 
614),  which  may  be  thought  to  lend  some  color  to  the  con- 
trary view.  In  that  case  the  Supreme  Court  of  Massachu- 
setts, in  a  majority  opinion  delivered  by  Mr.  Chief  Justice 
Holmes,  held  that  a  law  which  conferred  upon  the  judges 
of  that  court  the  right,  upon  the  complaint  of  a  consumer 
that  he  was  being  charged  an  unreasonable  rate,  to  deter- 
mine w^hat  should  be  the  maximum  reasonable  sum  to  be 
charged  to  him  by  a  water  compan}^  for  water,  and  made 
the  finding  binding  upon  the  company  in  the  future  for  five 
3'ears,  was  not  in  violation  of  the  Constitution  of  Massachu- 
setts. The  conclusion  of  the  court  was  based  upon  the 
theory  that  the  decree  was  in  the  nature  of  a  statutory  in- 
junction, not  to  be  changed  for  a  reasonable  time,  fixed  by 
the  statute  at  five  years. 

The  question  whether  the  rate  thus  fixed  would  be  bind- 
ing on  others  not  before  the  court  was  left  open  in  express 
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terms,  page  518.  The  Chief  Justice  was  careful  to  say  (p. 
617): 

"  It  is  with  the  relations  between  actual  water  takers  and 
the  companies  that  the  statute  calls  on  this  court  to  deal.  It 
does  not  undertake  merely  to  make  of  the  court  a  commis- 
sion to  determine  what  rule  shall  govern  people  who  are  not 
yet  in  relation  to  each  other,  and  who  may  elect  to  enter  or 
not  to  enter  into  relations  as  they  may  or  may  not  like  the 
rule  which  we  lay  down;  it  calls  on  us  to  fix  the  extent  of 
actually  existing  rights." 

And  again,  on  page  519: 

''It  will  be  understood  from  the  reasoning  on  which  we 
sustain  the  act  that  the  court  would  not  regard  itself  as  war- 
ranted or  called  on  to  undertake  the  fixing  of  rates  except 
so  far  as  they  concern  interests  actually  and  legitimately 
before  the  court." 

Under  the  limitations  stated  in  the  opinion  this  case  can 
not  be  considered  as  opposed  to  the  general  rule  that  the 
mte-making  power  is  not  a  judicial  power.  It  expressly 
recognizes  and  adopts  this  rule. 

I  conclude,  therefore,  that  Congress  can  not  confer,  con- 
sistently with  the  principles  of  the  Constitution,  upon  a  court 
of  the  United  States,  either  by  way  of  original  or  appellate 
jurisdiction,  the  power  to  fix  and  determine  railway  rates 
for  the  future. 

Although  it  is  not  the  province  of  the  courts  to  enter  upon 
the  legislative  and  administrative  duty  of  framing  a  tarilBf  of 
rates  for  carriage,  nevertheless  courts  do  sustain  a  highly 
important  relation  to  the  subject.  I  proceed  now  to  inquire 
what  that  relation  is  and  whatauthorit}^  by  virtue  of  it,  the 
courts  may  exercise  over  the  subject  of  rate-making.  Rates 
fixed  by  the  joint  action  of  Congress  and  a  commission  have 
their  source  in  legislative  authority.  Therefore  the  exer- 
cise of  the  rate-making  power  is  subject  to  every  limitation 
on  legislative  authority  imposed  by  the  Constitution.  The 
inquiry  upon  which  I  am  about  to  enter  will  show  certain 
constitutional  provisions  which  limit  the  exercise  of  that 
power  by  Congress  and  any  commission  created  by  Con- 
gress, as  similar  provisions  limit  the  exercise  of  the  like 
power  by  the  States. 
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The  fifth  amendment  to  the  Constitution  provides,  inter 
alia,  '^  that  no  person  shall  be  *  *  *  deprived  of  life,  lib- 
erty, or  propert}'^  without  due  process  of  law;  nor  shall 
private  property  be  taken  for  public  use,  without  just  com- 
pensation." This  amendment  limits  only  the  authority  of 
the  National  Government;  but  the  Fourteenth  Amendment 
limits  the  authorit}^  of  the  State  governments  by  providing 
that  no  State  shall  ^'deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law;  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection  of  the  laws." 
ThoughNonce  doubted,  it  is  now  settled  that  the  due  process 
of  law  required  by  the  Fourteenth  Amendment  prohibits 
the  taking  of  private  property  for  public  use  without  just 
compensation. 

Out  of  these  constitutional  provisions  grow  the  authority 
of  the  courts  of  the  United  States  over  the  subject  of  legis- 
lative rate-making;  the  Fifth  Amendment  being  the  source 
of  authoritj-  so  far  as  rate-making  is  undertaken  by  Con- 
gress, and  the  Fourteenth  Amendment  being  the  source  of 
authority  so  far  as  rate-making  is  undeilaken  by  the  legis- 
latures of  the  States. 

In  the  Granger  Cases  (siqyra)^  the  precise  question  deter- 
mined by  the  court  was  that  there  is  a  governmental  power, 
capable  of  being  exercised  by  the  legislature,  to  fix  maxi- 
mum charges  for  carriage.  There  was  nothing  to  show, 
and  it  was  not  contended,  that  the  charges  fixed  by  the  leg- 
islature were  unreasonable.  In  these  cases  the  existence  of 
the  power  was  in  question,  not  the  extent  and  effect  of  its 
exercise.  Mr.  Chief  Justice  Waite,  however,  in  the  opin- 
ions, made  certain  observations  unnecessary  to  the  decision 
of  the  cases.     In  Mu7in  v.  Illinois  {supra,  p.  134),  he  said: 

'^  We  know  that  this  is  a  power  which  may  be  abused; 
but  that  is  no  argument  against  its  existence.  For  protec- 
tion against  abuses  by  legislatures  the  people  must  resort  to 
the  polls,  not  to  the  courts." 

And  in  Peik  v.  Chicago  and  Xorthwcstern  Ry.  Co.  (supra^ 
p.  178)  he  said: 

'*  Where  propert}'  has  been  clothed  with  a  public  inter- 
est, the  legislature  ma\'  fix  a  limit  to  that  which  shall  in  law 
be  reasonable  for  its  use.     This  limit  binds  the  courts  as  well 
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as  the  people.  If  it  has  been  improperly  fixed,  the  legisla- 
ture, not  the  courts,  must  be  appealed  to  for  the  change." 

It  has  been  said  of  these  dicta  by  a  writer  upon  the  Con- 
stitution that  "thej^  caused  as  great  a  sensation  and  created 
as  much  alarm  as  any  decision  ever  delivered  by  any  court. 
They  obscured  for  several  years  the  powers  of  the  courts  to 
relieve  against  arbitrary  and  unjust  legislation. "  (Guthrie's 
Fourteenth  Amendment  to  the  Constitution  of  the  United 
States,  p.  81.)  But  Chief  Justice  Waite  himself,  in  another 
dictum  in  the  Railroad  Commission  Cases  {supra.,  p.  331), 
said: 

''It  is  not  to  be  inferred  that  this  power  of  limitation  or 
regulation  is  itself  without  limit.  This  power  to  regulate 
is  not  a  power  to  destroy,  and  limitation  is  not  the  equiva- 
lent of  confiscation.  Under  pretense  of  regulating  fares 
and  freights,  the  State  can  not  require  a  railroad  corpora- 
tion to  carry  persons  or  property  without  reward;  neither 
can  it  do  that  which  in  law  amounts  to  a  taking  of  private 
property  for  public  use  without  just  compensation,  or  with- 
out due  process  of  law." 

The  settlement  of  the  conflict  between  these  opposing 
dicta  was  not  long  delayed.  It  was  practically  effected  in 
the  case  of  the  Chicago^  Milwaukee  and  St.  Paid  EoAlway 
Company  v.  Minnesota  (134  U.S.,  418).  But  in  the  case  of 
Reagan  v.  The  Farmers^  Loan  and  Trust  Company  {supra) 
the  question  was  squarely  presented  and  decided  by  a  unani- 
mous court.  In  that  case  it  appeared  that  the  railroad 
commission  of  Texas  had  made  a  bod}^  of  nites  for  fares 
and  freights.  This  body  of  rates  as  a  whole  was  challenged 
as  unreasonable,  unjust,  and  working  a  destruction  of  the 
rights  of  property.  The  commission  denied  the  power  of 
the  court  to  entertain  an  inquiry  into  that  subject,  claiming 
that  it  was  beyond  the  examination  of  the  courts.  The 
court,  however,  held  that  it  was  a  judicial  power  and  duty 
to  inquire  whether  the  legislative  rates  prescribed  were  so 
unjust  and  unreasonable  as  to  work  a  practical  destruction 
of  the  rights  of  propert}^  and,  finding  that  the  rates  in  this 
case  had  such  an  effect,  enjoined  their  enforcement. 

The  same  principle  was  affirmed  and  acted  upon  in  the 
case  of  St,  Louis  and  Sa?i  Francisco  Railvmy  Company  v. 
13243— VOL  25—04 28 
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Gill  (156  U.  S.,  649),  although  the  rates  fixed  iu  this  case 
were  sustained. 

In  Srnytli  v.  Amea  (169  U.  S.,  ■^^^)^  the  rates  established 
by  the  joint  action  of  the  legislature  and  a  railway  commis- 
sion of  Nebraska;  and  in  the  case  of  Comngton  and  Lexing- 
ton Turnpike  Road  Company  v.  Sandford  (164  U.  S.,  578), 
the  rates  established  by  the  joint  assembly  of  Kentucky  for 
turnpike  tolls,  respectively,  were  restrained  as  confiscatory 
of  rights  of  property,  and  therefore  violative  of  the  four- 
teenth amendment. 

The  cases  1  have  cited  dealt  with  the  exercise  of  the  rate- 
making  power  by  the  States,  and  it  was  condemned  by 
virtue  of  the  provisions  of  the  Fourteenth  Amendment 
restrictive  upon  State  action.  The  same  reasoning,  how- 
ever, would  lead  to  the  same  result  in  considering  the 
application  of  the  Fifth  Amendment  to  the  Constitution  to 
the  action  of  Congress,  or  any  administrative  body  exer- 
cising such  lawful  powers  over  the  subject  as  may  be  con- 
ferred constitutionally  b}^  Congress.  I  am  therefore  of 
the  opinion  that  the  enforcement  of  any  rates  prescribed  by 
such  national  authority  would  be  restrained  by  the  courts, 
if  they  were  of  such  an  unreasonable  character  as  would 
deny  to  the  carrier  just  and  reasonable  compensation  for  its 
services,  and  thereby  necessarily  deprive  it  of  its  property 
without  just  compensation  or  due  process  of  law.  The 
authority  of  the  courts  to  inquiie  as  to  the  chamcter  and 
effect  of  rates  fixed  legislatively,  and  to  prohibit  their 
enforcement,  if  confiscatory,  is  clear.  Moreover,  any  law 
which  should  undertake  to  deprive  the  courts  of  this 
authority,  in  my  opinion,  would  be  unconstitutional,  upon 
the  same  reasoning  by  \n  hich  a  State  law  undertaking  to  do 
this  was  hold  to  be  in  violation  of  the  Fourteenth  Amend- 
ment. {Chicago^  Mihraulee  and  St,  Pant  Raihcay  Co,  v. 
Min  n esota ,  a  upra, ) 

Although  the  rate-making  power  must  be  exercised  by 
Congress  and  its  administrative  agencies,  subject  to  every 
constitutional  limitation  upon  the  legislative  power,  the 
only  other  provision  of  that  instrument  which  seems  now  to 
call  for  consideration  is  that  contained  in  article  1,  section 
9,  paragraph  6,  which  is  as  follows: 
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'*  No  Preference  shall  be  given  by  any  Regulation  of  Com- 
merce or  Revenue  to  the  Ports  of  one  State  over  those  of 
another:  nor  shall  Vessels  bound  to,  or  from,  one  State,  be 
obliged  to  enter,  clear,  or  pay  Duties,  in  another." 

To  what  extent  then,  if  any,  is  the  exercise  of  the  rate- 
making  power  affected  by  this  provision?  The  view  that 
this  provision  does  affect  the  exercise  by  Congress,  and  any 
agency  which  may  be  created  by  it,  of  the  rate-making 
power  is  supported  by  the  following  reasoning: 

The  jurisdiction  of  the  National  Government  over  inter- 
state and  foreign  commerce  grows  out  of  the  grant  of  power 
to  Congress  "  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  and  with  the  Indian  tribes." 
(Article  1,  section  8,  paragraph  3.)  Any  action  which  Con- 
gress may  take  with  respect  to  interstate  commerce  is  based 
upon  this  grant  of  power.  It  vests  in  Congress  the  right 
to  exercise  the  inherent  governmental  power  of  control 
over  the  railroads.  The  prescription  of  railway  rates  is  a 
regulation  of  commerce,  and,  therefore,  if  they  are  fixed 
by  the  authority  of  Congress  at  such  a  point  as  to  make  it 
more  advantageous  for  the  shipper  to  tmnsport  his  prod- 
uct to  the  ports  of  one  State  rather  than  to  the  ports  of 
another  State,  the  action  thus  establishing  the  rates  would 
violate  the  rule  that  ''no  preference  shall  be  given  by  any 
regulation  of  commerce  *  *  *  to  the  ports  of  one  State 
over  those  of  another."  The  reasoning  in  support  of  this 
conclusion  may  be  accepted  without  agreeing  to  the  con- 
clusion itself.  Congress  may  do  many  things  by  virtue  of 
its  power  to  regulate  commerce  which  may  have  the  prac- 
tical effect  of  promoting  the  commerce  of  the  ports  of  one 
State  at  the  expense,  necessarily,  of  the  ports  of  other 
States,  without  thereby  giving  a  preference  to  those  ports 
within  the  meaning  of  this  clause  of  the  Constitution.  The 
test  seems  to  be  whether  the  action  of  Congress  is  a  direct 
preference  to  the  ports  of  one  State  over  those  of  another, 
or  merelj'^  preference  which  results  incidentally  from  such 
action;  if  the  former,  it  is  in  conflict  with  this  clause  of  the 
Constitution;  if  only  the  latter,  it  is  not.  It  was  upon  this 
principle  that  the  case  oi  Pennsylvania  v.  The  Wheeling  and 
Bdmxmt  Bridge  Co,  et  al.  (18  Howard's  Reports,  421)  was 
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decided.  In  this  case  it  appeared  that  an  act  of  Congress, 
passed  in  pursuance  of  its  power  to  regulate  commerce, 
authorized  the  maintenance  of  a  bridge  across  the  Ohio 
River  between  Wheeling,  in  the  State  of  Virginia,  and 
Bridgeport,  in  the  State  of  Ohio,  at  such  a  height  as  to 
require  the  vessels  navigating  the  Ohio  River  and  desiring 
to  pass  above  the  bridge  to  cut  down  the  height  of  their 
smoke-stacks,  with  the  result  that  the  speed  of  the  vessels 
would  be  diminished  and  the  cost  of  operating  them  in- 
creased, so  that  commerce  would  be  diverted  from  ports  on 
the  Ohio  River  above  Wheeling  and  the  large  commerce  of 
the  port  of  Pittsburg  especially  would  be  impaired.  But 
the  court,  while  conceding  all  these  results  to  be  true,  held 
that  there  was  no  conflict  between  the  act  of  Congress  and 
the  clause  of  the  Constitution  in  question.  Mr.  Justice 
Nelson,  who  rendered  the  opinion  of  the  court,  said: 

"There  are  many  acts  of  Congress  passed  in  the  exercise 
of  this  power  to  regulate  commerce,  providing  for  a  special 
advantage  to  the  port  or  ports  of  one  State,  and  which  very 
advantage  may  incidentally  operate  to  the  prejudice  of  the 
ports  in  a  neighboring  State,  which  have  never  been  sup- 
posed to  conflict  with  this  limitation  upon  its  power.  The 
improvement  of  rivers  and  harbors,  the  erection  of  light- 
houses, and  other  facilities  of  commerce,  may  be  referred  to 
as  examples.  It  will  not  do  to  say  that  the  exercise  of  an 
admitted  power  of  Congress  conferred  by  the  Constitution 
is  to  be  withheld,  if  it  appears,  or  can  be  shown,  that  the 
effect  and  operation  of  the  law  may  incidentally  extend  be- 
yond the  limitation  of  the  power.  Upon  any  such  inter- 
pretation, the  principal  object  of  the  framers  of  the  instru- 
ment in  conferring  the  power  would  be  sacrificed  to  the 
subordinate  consequences  resulting  from  its  exercise.  These 
consequences  and  incidents  are  very  proper  considerations 
to  be  urged  upon  Congress  for  the  purpose  of  dissuading 
that  body  from  its  exercise,  but  afford  no  ground  for  deny- 
ing the  power  itself,  or  the  right  to  exercise  it "  (pp.  433- 

434). 

»  *  *  *  « 

"and,  as  to  a  preference  by  a  regulation  of  commerce,  the 
histor}^  of  the  provision,  as  well  as  its  language,  looks  to  a 
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prohibition  against  granting  privileges  or  immunities  to 
vessels  entering  or  clearing  from  the  ports  of  one  State 
over  those  of  another.  That  these  privileges  and  immuni- 
ties, whatever  they  may  be  in  the  judgment  of  Congress, 
shall  be  common  and  equal  in  all  the  ports  of  the  several 
States.  Thus  much  is  undoubtedly  embraced  in  the  pro- 
hibition; and  it  may,  certainl}^  also  embrace  any  other  de- 
scription of  legislation  looking  to  a.  direct  privilege  or 
preference  of  the  ports  of  any  particular  State  over  those 
of  another.  Indeed,  the  clause,  in  terms,  seems  to  import 
a  prohibition  against  some  positive  legislation  bj'^  Congi'ess 
to  this  effect,  and  not  against  any  incidental  advantages 
that  might  possibly  result  from  the  legislation  of  Congress 
upon  other  subjects  connected  with  commerce,  and  con- 
fessedly within  its  power"  (p.  435). 

It  would  seem  from  the  reasoning  of  this  case  that  the 
effect  of  prescribing  rates  on  land  transpoi'tation  to  and 
from  the  ports  of  the  country,  even  though  they  ma}"  be 
preferential  in  their  nature,  is  so  indirect  and  incidental 
that  it  does  not  constitute  port  preferences  within  the  mean- 
ing of  this  clause  of  the  Constitution. 

The  history  of  the  origin  of  this  clause,  disclosed  in  the 
proceedings  of  the  Constitutional  Convention,  shows  that 
the  port  preferences  then  under  consideration,  which  it  was 
desired  to  prohibit,  were  onh^  such  as  would  result  from 
discriminatory  legislation  with  regard  to  the  navigation  of 
vessels,  or  the  privileges  and  restrictions  which  might  be 
given  or  imposed  upon  them  or  their  freight.  The  pur- 
pose of  those  who  conceived  and  prepared  this  enactment 
would  be  full}"  accomplished  if  in  these  respects  there  should 
be  equality  of  benefit  and  burden  between  the  ports  of  the 
different  States.  This  consideration,  though  important, 
is  not  conclusive,  because  if  the  generality  of  the  words 
adopted  include  within  the  purview  of  the  prohibition  other 
preferences  than  those  immediately  in  contemplation,  then, 
by  a  familiar  canon  of  interpretation,  full  effect  should  be 
given  to  them.  But  on  the  authority"  of  the  case  just  cited, 
it  is  clear  that  the  port  preferences  forbidden  l)y  this  clause 
are  only  those  which  are  direct  in  their  operation  and  effect; 
and  remembering  that  a  port  is  not  the  city  which  is  built 
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about  it,  but  the  waterway  itself,  it  is  not  ex^y  to  see  how 
any  regulation  of  commerce  which  is  not  directed  toward 
the  use  of  the  waterway  itself — but,  on  the  other  hand,  is 
confined  in  its  direct  operation  and  effect  to  land  transpor- 
tation alone — can  be  a  preference  between  ports. 

But  it  is  not  necessary  for  practical  purposes  to  go  so  far 
as  to  say  that  no  regulation  of  land  transportation  can  be 
conceived  which  would  be  in  conflict  with  this  clause  of  the 
Constitution.  It  is  enough  to  say  that  if  any  such  may  be 
made  hereafter  as  will  arbitrarily  and  directly  prefer  the 
ports  of  one  State  to  those  of  another,  it  will  be  declared 
void  by  the  courts.  It  may  well  be  assumed  that  in  legis- 
lating upon  the  subject  Congress  will  laj^  down  as  the  guid- 
ing rule  for  the  determination  of  lutes,  that  they  shall  be 
reasonable,  just,  and  impartial.  That  rule  would  be  the  law, 
and  the  Commission  would  be  charged  with  its  execution, 
after  ascertaining  and  deciding  what  would  be  just,  reason- 
able, and  impartial  rates.  If  it  be  claimed  that  lutes  con- 
forming to  this  standard  will  conflict  with  this  clause  of  the 
Constitution  because  they  do  not  prescribe  a  uniform  charge 
per  ton  per  mile  to  and  from  the  ports  of  the  different 
States,  and  that  a  preference  is  given  to  the  ports  of  those 
States  where  the  lower  charge  prevails,  I  have  no  hesitation 
whatever  in  expressing  my  dissent  from  this  claim.  I  can 
not  believe  that  Congress,  acting  in  pursuance  of  its  unques- 
tioned power  to  fix  the  rate  for  transportation  on  land, 
would  be  forbidden  to  require  that  the  charges  for  it  should 
be  just,  reasonable,  and  impartial,  because,  owing  to  natural 
conditions  and  those  growing  out  of  the  development  of  the 
country,  such  charges  resulted  in  a  different  rate  per  ton  per 
mile  to  and  from  the  different  ports  of  the  countr\".  Many 
decisions  of  the  Supreme  Court,  which  need  not  be  cited, 
establish  the  rule  that  the  broadest  inquiry  into  all  the  vary- 
ing business  conditions  which  surround  transportation  by 
land  may  be  undertaken  for  the  purpose  of  deteimining 
what  is  a  just  and  reasonable  i-ate.  Suppose  that  a  field  of 
production  were  equidistant  from  the  ports  of  different 
States  and  the  conveyance  of  freight  was  over  the  lines  of 
different  carriers — one  line  running  through  a  level  country 
exempt  from  snow  and  floods,  and  densely  populated  with 
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prosperous  people,  thus  insuring  cheap  construction,  large 
business,  and  profitable  returns;  the  other  line  running 
through  a  mountainous  country,  sparsel}"  populated  with  an 
unprosperous  people,  thus  insuring  a  high  cost  of  construc- 
tion, small  business,  and  low  returns  upon  the  capital  in- 
vested— if  CongrCwSS  should  attempt  to  establish  a  uniform 
rate  for  transportation  per  ton  per  mile  it  would  be  obliged 
either  to  allow  to  the  one  carrier  exorbitant  returns  or  com- 
pel the  other  carrier  to  render  services  for  compensation 
which  would  be  confiscatory  of  property,  and  thus  be  ob- 
noxious to  the  Fifth  Amendment  to  the  Constitution.  I  can 
not  agree  with  an  interpretation  which  would  thus  destroy 
the  effective  exercise  of  the  unquestioned  governmental 
power  to  regulate  the  charges  of  common  carriers. 

The  act  to  regulate  commerce,  approved  February  4, 
1887,  is  worthy  of  consideration  in  this  connection.  By  it 
Congress  undertook  the  regulation  of  railway  rates  in  a 
comprehensive  manner  and  laid  down  important  rules  for 
its  guidance.  All  carriers  engaged  in  transportation,  wholly 
by  railroad  or  parti}'  b}'  railroad  and  partly  by  water,  were 
brought  within  its  provisions,  and  the  railroads  running  to 
and  from  the  ports  were  clearly  included.  It  is  enacted  with 
regard  to  them  that  all  charges  should  be  reasonable  and 
just  (sec.  1);  that  no  person,  or  locality,  or  traflBc  should  be 
subjected  to  any  undue  or  unreasonable  prejudice  or  disad- 
vantage (sec.  3);  and  that  there  should  not  be  a  greater 
charge  for  transportation  for  a  shorter  distance  than  for  a 
longer  distance  over  the  same  line  under  substantially  the 
same  circumstances  and  conditions  (sec.  4).  This  law  was 
a  legislative  regulation  of  railway  rates  and  therefore  sub- 
ject to  all  constitutional  limitations  upon  the  legislative 
authority.  Moreover,  the  law  clearly  did  not  contemplate 
uniformity  in  rates  as  between  different  carriers.  Dissimi- 
larit}'^  in  rates  was  expected,  if  it  was  reasonable  that  dis- 
similarity should  exist. 

''The  very  terms  of  the  statute,''  said  Mr.  Justice  Shiras, 
speaking  of  this  act  in  Te.vas  mid  Padjic  Railway  Company 
V.  Interstate  Commeixe  CommlssUm^  ''that  charges  must  be 
rea^onahle^  that  discrimination  must  not  be  ti/ijmt^  and  that 
preference  or  advantage  to  an}^  particular  person,  firm,  cor- 
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po ration  or  locality  must  not  be  xindxis  or  unreasoiiahle^ 
necessarily  imply  that  strict  uniformity  is  not  to  be  enforced; 
but  that  all  circumstances  and  conditions  which  reasonable 
men  would  regard  as  affecting  the  welfare  of  the  carrying 
companies,  and  of  the  producers,  shippers,  and  consumers, 
should  be  considered  by  a  tribunal  appointed  to  carry  into 
effect  and  enforce  the  provisions  of  the  act."  (162  U.  S., 
219.) 

This  act  has  been  before  the  Supreme  Court  repeatedly, 
and  in  man}'^  instances  dissimilarity  of  charges,  according  to 
distance,  has  been  approved,  because,  under  the  circum- 
stances of  the  particular  case,  they  were  not  unreasonable 
or  unjust,  and  in  no  case  has  it  been  supposed  by  court  or 
counsel  that  the  clause  of  the  Constitution  under  considera- 
tion had  any  relevancy  whatever  to  the  subject.  Yet  it  is 
perfectly  clear  that  the  act  of  1887,  as  intei'preted  by  the 
Supreme  Court,  established  a  standard  of  charges  which, 
under  the  claim  now  made,  would  be  in  conflict  with  the 
prohibition  of  the  Constitution  against  port  preferences. 

I  conclude,  therefore,  that  any  law  for  the  fixing  of  rates, 
according  to  the  standard  of  reasonableness,  impartiality, 
and  justice,  or  any  action  taken  by  a  subordinate  adminis- 
trative body,  in  the  execution  of  such  a  law,  would  not  be 
obnoxious  to  article  1,  section  9,  paragraph  6,  of  the  Con- 
stitution, even  if  it  resulte'd  in  dissimilar  rates  to  and  from 
the  ports  of  different  States. 

The  views  which  I  have  expressed  may  be  stated  briefly 
as  follows: 

1.  Tlicre  is  a  governmental  power  to  fix  the  maximum 
future  charges  of  carriers  1)}'  railroad,  vested  in  the  legisla- 
tures of  the  States  with  regard  to  tninsportation  exclusiveh^ 
within  the  States,  and  vested  in  Congress  with  regard  to  all 
other  transportation. 

2.  Although  legislative  power,  properly  speaking,  can 
not  ])e  delegated,  the  lawmaking  body  having  enacted  into 
law  the  standard  of  charges  which  shall  control,  ma}^  intrust 
to  an  administrative  body  not  exercising  in  the  true  sense 
judicial  power  the  dut}^  to  fix  rates  in  conformity  with  that 
standard. 

3.  The  rate-making  power  is  not  a  judicial  function  and 
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can  not  be  conferred  constitutionally  upon  the  courts  of  the 
United  States,  either  by  way  of  original  or  appellate  juris- 
diction. 

4.  The  courts,  however,  have  the  power  to  investigate 
any  rate  or  rates  fixed  by  legislative  authority  and  to  deter- 
mine whether  they  are  such  as  would  be  confiscatory  of  the 
property  of  the  carrier,  and  if  they  are  judicially  found  to 
be  confiscatory  in  their  effect,  to  restrain  their  enforcement. 

6.  Any  law  which  attempts  to  deprive  the  courts  of  this 
power  is  unconstitutional. 

6.  Any  regulation  of  land  transportation,  however  exer- 
cised, would  seem  to  be  so  indirect  in  its  effect  upon  the 
ports  that  it  could  not  constitute  a  preference  between  the 
ports  of  different  States  within  the  meaning  of  article  1, 
section  9,  paragraph  6,  of  the  Constitution. 

7.  Reasonable,  just,  and  impartial  rates,  determined  by 
legislative  authority,  are  not  within  the  prohibition  of  article 
1,  section  9,  paragraph  6,  of  the  Constitution^  even  though 
they  result  in  a  varying  charge  per  ton  per  mile  to  and 
from  the  ports  of  the  different  States. 

Very  respectfully, 

WILLIAM  H.  MOODY. 
Hon.  Stephen  B.  Elkins, 

Chmnnan  Committee  on  h^terntate  Commerce^ 

United  States  Senate. 


EIGHT-HOUR  LAW-PANAMA  CANAL. 

The  act  of  August  1,  1892  (27  Stat.,  340),  which  limits  and  restricts  to 
eight  hours  the  daily  service  of  lalx>rers  and  mechanics  employed  by 
the  Government  of  the  United  States  or  by  any  contractor  or  sub- 
contractor upon  the  public  works  of  the  United  States,  applies  to  the 
employment  of  laborers  and  mechanics  in  the  construction  of  the 
Panama  Canal. 

That  act,  however,  does  not  apply  to  the  office  force  of  the  Isthmian 
Canal  Commission  stationed  on  the  Isthmus  of  Panama,  or  to  any  of 
the  employees  of  the  Government  who  are  not  within  the  ordinary 
meaning  of  the  words  '* laborers  and  mechanics." 

The  scope  of  the  act  is  not  limited  by  the  territorial  jurisdiction  of  Con- 
gress, but  is  coextensive  with  the  subject-matter  to  which  it  was 
directed,  to  wit,  the  conduct  of  officers  and  agents  of  the  United  States 
in  respect  to  the  hours  of  labor  of  mechanics  and  laborers  upon  all 
public  works  of  the  United  States. 
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Congress  may  fix  the  hours  of  labor  upon  all  the  works  of  the  United 
States,  wherever  conducted,  and  make  the  law  binding  upon  the 
officers  of  the  United  States  and,  through  the  agency-  of  contracts, 
upon  all  contractors  with  the  United  States. 

Department  of  Justice, 

May  10,  1905. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  March  21,  requesting  an  opinion  upon  the  follow- 
ing-questions: 

1.  "Do  the  provisions  of  the  act  approved  August  1, 
1892  (27  Stat.,  340),  entitled  'An  act  relating  to  the  limita- 
tion of  the  hours  of  daily  service  of  laborers  and  mechanics 
employed  upon  public  works  of  the  United  States  and  the 
District  of  Columbia,'  apply  in  the  instance  of  public  works 
constructed  in  territory  outside  of  the  territorial  limits  of 
the  United  States  as  they  existed  at  the  time  said  act  was 
passed?" 

2.  "Do  the  provisions  of  said  act  apply  to  the  office  force 
of  the  Isthmian  Canal  Commission  stationed  on  the  Isthmus 
of  Panama,  and  the  employees  of  the  Government  of  the 
Canal  Zone?" 

You  say  that  "the  question  has  been  raised  by  certain 
employees  of  the  Commission  within  the  Canal  Zone  and  is 
presented  to  me  for  determination."  I  therefore  assume 
that  your  request  has  especial  reference  to  labor  upon  the 
canal  across  the  Isthmus. 

Upon  that  assumption  it  is  important  to  ascertain  what 
relation  the  Canal  Zone  bears  to  the  United  States,  and 
whether  there  has  been  any  legislation  which  affects  the 
question.  By  the  act  approved  June  28,  1902  (32  Stat., 
481),  the  President  was  "authorized  to  acquire  ♦  *  * 
for  and  on  behalf  of  the  United  States  *  *  *  perpetual 
control  of  a  strip  of  land  *  *  *  not  less  than  six  miles 
in  width,  *  *  *  and  to  excavate,  construct,  and  to  per- 
petually maintain,  operate,  and  protect  thereon  a  canal 
*  *  *  ;  and  also  jurisdiction  over  said  strip  and  the 
ports  at  the  ends  thereof;  to  make  such  police  and  sanitary 
rules  and  regulations  as  shall  be  necessary  to  preserve  order 
and  preserve  the  public  health  thereon;  and  to  establish  such 
judicial  tri})unals  as  may  be  agreed  upon  thereon  as  may  be 
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necessary  to  enforce  such  rules  and  regulations."  An 
Isthmian  Canal  Commission  was  created  to  enable  the  Presi- 
dent to  construct  the  canal. 

By  a  treaty  with  the  Republic  of  Panama,  the  ratifications 
of  which  were  exchanged  on  the  26th  da}'^  of  February,  1904 
(33  Stat.,  p.  148,  Treaties),  Panama  granted  ''to  the  United 
States  in  perpetuity  the  Uvse,  occupation  and  control  of  a 
zone  of  land  and  land  under  water,"  of  a  defined  extent,  for 
the  construction  of  the  canal.  The  United  States  acquired 
'^all  the  rights,  power  and  authority  within  the  zone  men- 
tioned *  *  ♦  which  the  United  States  would  possess 
and  exercise  if  it  were  the  sovereign  of  the  territory  *  *  ♦ 
to  the  entire  exclusion  of  the  exercise  by  the  Republic  of 
Panama  of  any  such  sovereign  rights,  power  or  authority." 
By  the  act  of  Congress  approved  April  28, 1904  (33  Stat, 
429),  it  was  provided  that  until  the  expiration  of  the  Fifty- 
eighth  Congress  "all  the  military,  civil,  and  judicial  powers, 
as  well  as  the  power  to  make  all  rules  and  regulations  nec- 
essary for  the  government  of  the  Canal  Zone,  and  all  the 
rights,  powers,  and  authority  granted  by  the  terms  of  said 
treaty  to  the  United  States,  shall  be  vested  in  such  person 
or  persons,  and  shall  be  exercised  in  such  manner  as  the 
President  shall  direct  for  the  government  of  said  Zone  and 
maintaining  and  protecting  the  inhabitants  thereof  in  the 
free  enjoyment  of  their  liberty,  property,  and  religion." 

By  a  letter  of  the  President  to  the  Secretary  of  War, 
dated  May  9,  1904,  in  purauance  of  the  authority  vested  in 
him  by  this  act,  the  Isthmian  Canal  Commission  was  placed 
under  the  supervision  and  direction  of  the  Secretary  of 
War,  and  the  jurisdiction  and  functions  of  the  Commission 
were  defined. 

The  President  further  directed  that  the  laws  of  the  land, 
with  which  the  inhabitants  were  familiar,  should  continue 
in  force  in  the  Canal  Zone  until  altered  or  annulled  by  the 
Conunission,  and  enumerated  certain  fundamental  principles 
of  government  which  he  recjuired  should  be  observed  as 
essential  to  the  maintenance  of  law  and  order.  He  gave  the 
Commission  authority  to  legislate  on  all  rightful  subjects  of 
legislation  not  inconsistent  with  the  laws  and  treaties  of  the 
United  States,  so  far  as  they  apply  to  said  Zone  and  other 
places. 
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In  pursuance  of  this  authority  the  Commission  has  enacted 
a  considerable  body  of  laws,  none  of  which  affects  the  ques- 
tion under  consideration. 

From  this  statement  it  is  clear  that  there  is  nothing  in  the 
manner  of  the  acquisition  of  this  territory  or  in  an}^  subse- 
quent action  taken  which  has  had  the  effect  of  putting  the 
laws  of  the  United  States,  generally,  or  the  act  under  con- 
sideration, particularl3%  in  force  within  the  Canal  Zone,  and 
this  act,  therefore,  is  not  a  part  of  the  municipal  law  of  that 
region.  Although  the  Canal  Zone  is  now  within  the  sov- 
ereign jurisdiction  of  the  United  States,  and  hence  within 
the  legislative  power  of  Congress,  Congress  has  not  legis- 
lated for  it  except  so  far  as  I  have  indicated,  and  the  case 
stands,  so  far  as  the  api)licability  of  the  act  of  1892  is  con- 
cerned, exactly  as  if  the  territory  were  beyond  the  legisla- 
tive power  of  the  United  States. 

But  although  Congress  has  no  power  to  enact  laws  which 
shall  operate  beyond  the  jurisdiction  of  the  United  States, 
still  it  has  the  power  to  determine  what  shall  be  the  length 
of  a  day's  work  of  any  and  all  persons  employed  by  the 
Government  or  by  contractors  upon  any  public  works  un- 
dertaken b}^  the  United  States  anywhere.  Congress  may, 
if  it  chooses,  fix  the  hours  of  labor  on  the  work  of  the  United 
States  wherever  it  is  conducted  and  make  the  law  binding 
on  the  oflScers  of  the  United  Stjites  and,  through  the  agency 
of  a  contract,  upon  contractors  with  the  United  States.  In 
other  words,  it  may  direct  the  action  of  its  own  officers  and 
agents  and  dictate  the  terms  of  the  contracts  made  with  the 
Government.  The  law  thus  becomes  operative  ever^'^where, 
not  })ecause  it  operates  over  territor}'^  beyond  the  jurisdiction 
of  Congress,  but  because  Congress  has  full  jurisdiction  over 
the  officers  and  agents  of  the  United  States  and  full  author- 
ity to  prescribe  the  terms  of  any  contract  which  shall  be 
entered  into  by  the  United  States.  Having,  then,  such 
authority,  the  sole  question  in  this  case  is  how  far  Congress 
has  exercised  it  in  this  law.  That  is  to  say,  the  question  is 
simply  one  of  interpretation.     The  law  in  full  is  as  follows: 

''  Be  it  t'uacted  hy  the  SeiKdc  and  House  of  Hejyresentatives 
of  the  TJ nit  <.d  Stato^  of  America  hi  Congrt  as  asset  ahled^  That 
the  service  and  employment  of  all  laborers  and  mechanics  who 
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are  now  or  may  hereafter  be  employed  by  the  Government 
of  the  United  States,  by  the  District  of  Columbia,  or  by  any 
contractor  or  sub-contractor  upon  any  of  the  public  works 
of  the  United  States  or  of  the  said  District  of  Columbia,  is 
hereby  limited  and  restricted  to  eight  hours  in  any  one  cal- 
endar day,  and  it  shall  be  unlawful  for  any  officer  of  the 
United  States  Government  or  of  the  District  of  Columbia  or 
any  such  contractor  or  sub-contractor  whose  duty  it  shall  be 
to  employ,  direct,  or  control  the  services  of  such  laborers 
or  mechanics  to  require  or  permit  any  such  laborer  or  me- 
chanic to  work  more  than  eight  hours  in  any  calendar  da,y 
except  in  case  of  extraordinary  emergency. 

''Sec.  2.  That  any  officer  or  agent  of  the  Government  of 
the  United  States  or  of  the  District  of  Columbia,  or  any  con- 
tractor or  sub-contractor  whose  duty  it  shall  be  to  employ, 
direct,  or  control  any  laborer  or  mechanic  employed  upon 
any  of  the  public  works  of  the  United  States  or  of  the  Dis- 
trict of  Columbia  who  shall  intentionally  violate  any  pro- 
vision of  this  act,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  for  each  and  every  such  offense  shall  upon  conviction  be 
punished  by  a  fine  not  to  exceed  one  thousand  dollars  or  by 
imprisonment  for  not  more  than  six  months,  or  by  both 
such  fine  and  imprisonment,  in  the  discretion  of  the  court 
having  jurisdiction  thereof. 

''Sec.  3.  The  provisions  of  this  act  shall  not  be  so  con 
strued  as  to  in  any  manner  apply  to  or  affect  contractors  or 
sub-contractors,  or  to  limit  the  hours  of  daily  service  of 
laborers  or  mechanics  engaged  upon  the  public  works  of  the 
United  States  or  of  the  District  of  Columbia  for  which  con- 
tracts have  been  entered  into  prior  to  the  passage  of  this 
act."    (27  Stat.,  340.) 

The  first  se('tion  of  the  law  provides  that  eight  hours 
shall  be  the  maximum  da3^'s  work  "of  laborers  and  me- 
chanics" employed  by  the  Government  of  the  United  States, 
the  District  of  Columbia,  or  by  any  contractor  or  sub-cou- 
tractor  "  upon  any  of  the  public  works  of  the  United  States 
or  of  the  said  District  of  Columbia."  If  Congress  had  in- 
tended to  limit  the  hours  of  labor  of  laborers  and  mechanics 
employed  by  the  Government  anywhere  or  by  contractors 
on  all  of  the  public  works  of  the  (iovernment  of  the  United 
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States  wherever  they  were  undertaken,  it  would  be  difficult 
to  find  more  apt  words  to  accomplish  that  purpose  than 
those  which  are  used  in  this  act. 

It  should  be  observed  that  although  Congress  has  full 
legislative  authority  over  the  Territories,  it  did  not  limit  the 
hours  of  labor  of  their  employees  on  the  public  works  under- 
taken by  them  through  contractors.  The  scope  of  the  acl 
was  not  limited  b}'  the  territorial  jurisdiction  of  Congress, 
and  it  is  not,  therefore,  coextensive  with  that  jurisdiction. 
The  scope  of  the  act  is,  on  the  other  hand,  limited  by  the 
jurisdiction  which  Congress  has  over  the  subject-matter  to 
which  it  was  directed,  which  is  the  conduct,  in  respect  to  the 
employment  of  laborers  and  mechanics,  of  officers  and  agents 
of  the  United  States  and  of  the  District  of  Columbia,  and 
the  terms  of  the  contracts,  in  respect  to  the  hours  of  labor 
of  laborers  and  mechanics,  which  shall  be  entered  into  with 
contractors  upon  all  public  works  of  the  United  States.  If 
the  Government  of  the  United  States  should  itself  construct 
the  canal,  certainly  the  laborers  and  mechanics  employed 
upon  it  would  be  "  employed  b}^  the  Government  of  the 
United  States."  ^'or  could  it  be  contended  for  a  moment 
that  the  construction  of  a  canal  through  territory  over 
which  the  United  States  has  sovereign  jurisdiction,  to  the 
exclusion  of  all  other  powers,  is  not  a  public  work  of  the 
United  States,  or  that  a  contractor  for  such  canal  was  not  a 
contractor  upon  a  public  work  of  the  United  States.  B}'^ 
the  letter  of  the  law,  therefore,  the  hours  of  labor  of  all 
laborers  and  mechanics  engaged  in  the  construction  of  the 
canal  are  limited  to  eight  hours  in  any  one  calendar  da}^, 
whether  employed  directly  by  the  United  States  or  by  a 
contractor  or  su})-contmctor  with  the  United  States. 
'  But  in  the  words  of  Mr.  Justice  Brewer  in  the  case  of 
the  Church  of  the  Holy  Trinity  v.  United  Statn  (143  U.  S., 
459): 

''It  is  a  familiar  rule,  that  a  thing  ma}'  be  within  the  let- 
ter of  the  statute  and  yet  not  within  the  statute,  because 
not  within  its  spirit,  nor  within  the  intention  of  its  makers. 
This  has  often  been  asserted,  and  the  reports  are  full  of  cases 
illusti-ating  its  application.  This  is  not  the  substitution  of 
the  will  of  the  judge  for  that  of  the  legislator,  for  frequently 
words  of  general  meaning  are  used  in  a  statute,  words  broad 
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enough  to  include  an  act  in  question,  and  yet  a  considemtion 
of  the  whole  legislation,  or  of  the  circumstances  surrounding 
its  enactment,  or  of  the  absurd  results  which  follow  from 
giving  such  broad  meaning  to  the  words,  makes  it  unreason- 
able to  believe  that  the  legislator  intended  to  include  the 
particular  act." 

In  that  case,  acting  upon  the  principles  thus  enunciated, 
the  Supreme  Court  held  that  the  law  prohibiting  the  en- 
trance of  an  alien  under  contract  "to  perform  labor  or  serv- 
ice of  any  kind  in  the  United  States,  its  Territories,  or  the 
District  of  Columbia,"  did  not  include  within  its  purview  a 
clergyman  coming  to  this  country  under  contract  to  serve 
as  rector  of  a  church. 

But  this  canon  of  interpretation  ought  to  be  applied 
with  the  greatest  care.  It  can  not  lightly  be  declared  that 
a  thing  which  is  within  the  letter  of  the  law  ought  to  be 
excepted  out  of  it  because  it  is  not  within  the  spirit  of  the 
law.  The  words  of  (^hief  *histice  Marshall  in  Glbhons  v. 
Ogdeti^  in  speaking  of  the  framers  of  our  Constitution, 
apply  as  well  to  our  legislators.  They  "must  be  under- 
stood to  have  employed  words  in  their  natural  sense,  and 
to  have  intended  what  they  have  said."  (9  Wheaton, 
188.)  Where,  therefore,  Congress  in  dealing  with  a  sub- 
ject-matter over  which  it  has  full  jurisdiction  uses  general 
words  which  do  nothing  more  than  Congress  has  the  right 
to  do,  no  exception  from  the  generality  of  the  words  ought 
to  be  made  unless  for  the  most  weighty  reasons.  There  is 
nothing  in  the  history  of  the  legislation  under  considera- 
tion, nor  of  the  circumstances  surrounding  its  enactment, 
nor  any  absurdity  in  the  result  which  would  follow  from 
giving  a  literal  interpretation  to  its  terms,  which  gives  me 
leave,  in  my  opinion,  to  declare  that  a  departure  from  the 
plain  words  of  the  law  would  be  warranted.  This  act  of 
Congress  is  but  one  incident  in  the  world-wide  movement 
for  shorter  hours  of  labor,  and  there  is  nothing  in  the  his- 
tory of  this  legislation  which. would  indicate  that  Congress 
intended  to  give  a  territorial  limitation  to  the  prohibitions 
of  the  law,  or  to  exclude  from  its  benefits  any  laborer  or 
mechanic  emploj-ed  by  the  United  States  or  by  a  contractor 
on  a  public  work  of  the  United  States.  A  consideration  of 
the  language  of  the  act  before  the  court  in  the  Trinity 
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Church  case,  passed  seven  years  before  the  act  of  1892, 
shows  that  if  Congress  had  desired  to  limit,  territorially, 
the  eflfect  of  the  statute,  words  were  familiar  to  it  well 
suited  to  eflfect  that  purpose.  In  the  act  of  1885  there  was 
a  prohibition  against  the  importation  or  entrance  of  contract 
laborers  to  perform  labor  "  in  the  United  States,  its  Tem- 
tories,  or  the  District  of  Columbia."  If  Congress  had  in- 
tended to  include  only  such  laborers  and  mechanics  as  were 
employed  within  the  United  States,  its  Territories,  or  the 
District  of  Columbia,  here  was  apt  phraseology  in  a  statute 
dealing  with  the  same  subject-matter  ready  for  its  adoption. 
It  is  significant  that  the  language  used  in  1885  was  omitted 
in  1892. 

Nor  can  1  see  that  the  interpretation  of  the  statute,  accord- 
ing to  the  plain  meaning  of  its  terms,  leads  to  any  absurd 
result.  It  is  at  least  an  arguable  proposition  that  eight 
hours  of  hard  manual  labor  in  a  tropical  climate  yields  a 
day's  work  of  maximum  amount. 

Believing  that  Congress  has  the  authority  to  limit  the 
hours  of  labor  of  the  employees  of  the  United  States  or  of 
contractors  on  the  public  works  of  the  United  States  under- 
taken anywhere,  and  that  in  the  act  under  consideration  it 
has  used  language  which,  in  its  ordinarj;  acceptation,  does 
so  limit  the  hours  of  labor,  I  can  see  nothing  in  any  extra- 
neous circumstances  which  would  require  me  to  write  into 
this  statute  such  qualifying  words  as  were  used  in  the  act  of 
1885,  but  deliberately  omitted  in  the  act  of  1892,  for  the 
purpose  of  carrying  out  some  supposed  intention  of  Con- 
gress. As  I  can  ascertain  no  such  intention  from  any  cir- 
cumstances to  which  my  attention  has  been  drawn,  I  do  not 
feel  at  liberty  to  conjecture  it.  Accordingly  I  answer  your 
first  question  in  the  aflSrmative. 

In  answer  to  your  second  question,  it  is  my  opinion  that 
the  act  of  1892  does  not  apply  to  the  office  force  of  the 
Isthmian  Canal  Commission  stationed  on  the  Isthmus  of 
Panama,  or  to  any  of  the  employees  of  the  Government  who 
are  not  within  the  ordinary  meaning  of  the  words  ^'  laborers 
and  mechanics." 

Very  respectfully, 

W.  H.  MOODY. 

The  Secretary  of  War. 
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SOLDIERS'  HOME— FREE  WITHDRAWAL  OF  SPIRITS  FROM 

BOND. 

Spirits  purchased  for  the  National  Soldiers'  Home  at  Washington,  D.  C, 
are  purchased  "  for  the  use  of  the  United  States  "  within  the  meaning 
of  section  3464,  Revised  Statutes,  and  may  be  withdrawn  from  bonded 
warehouses  without  payment  of  internal-revenue  tax. 

Department  of  Justice, 

May  17, 1905. 

Sir:  I  have  the  honor  to  reply  to  your  letter  of  the  18th 
ultimo,  with  inclosures,  requesting  an  expression  of  my 
opinion  as  to  whether  the  United  States  Soldiers'  Home  at 
Washington,  D.  C,  is  entitled  to  withdraw  spirits  from 
bonded  warehouses  free  of  internal-revenue  tax  under  sec- 
tion 3464,  Revised  Statutes. 

It  appears  that  heretofore  the  Home  has  obtained  its 
spirits  without  paying  the  internal-revenue  tax,  by  pur- 
chasing them  of  the  War  Department  at  cost,  in  accordance 
with  the  act  of  June  4,  1897  (30  Stat.,  54).  The  money  thus 
received  by  the  War  Department  passes  into  the  Treasury 
of  the  United  States,  and  can  not  be  used  until  appropri- 
ated by  Congress. 

The  Secretary  of  War  has  decided  that  the  present  appro- 
priation of  his  Department  is  too  small  to  permit  the  Home 
to  procure  its  spirits  in  the  manner  it  has  in  the  past.  The 
question  has  thus  been  raised  as  to  whether  there  is  some 
way  in  which  the  Home  can,  without  payment  of  the  internal- 
revenue  tax,  procure  its  spirits  directly  instead  of  indirectly 
through  the  War  Department. 

Congress  enacted  section  3464,  Revised  Statutes,  in  accord- 
ance with  its  policy  not  to  tax  the  Government's  business. 
The  section  provides: 

"The  privilege  of  purchasing  supplies  of  goods  imported 
from  foreign  countries  for  the  use  of  the  United  States,  duty 
free,  which  now  does  or  hereafter  shall  exist  by  provision 
of  law,  shall  be  extended,  under  such  regulations  as  the 
Secretary  of  the  Treasury  may  prescribe,  to  all  articles  of 
domestic  production  which  are  subject  to  tax  ))y  the  provi- 
sions of  this  title." 
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In  answering  your  question,  it  therefore  becomes  neces- 
sary to  consider  whether  the  spirits  purchased  for  consump- 
tion by  the  members  of  the  Soldiers'  Home  are  purchased 
"  for  the  use  of  the  United  States." 

The  statutes  now  in  force  relative  to  the  Soldiers'  Home 
are  found  on  pages  3329  to  3336  of  the  Compiled  Statutes. 

The  anomalous  position  of  the  Home  has  given  rise  to  a* 
number  of  questions.  Attorney-General  Crittenden  (5 
Opin.,  398)  held  it  to  be  "a  public  establishment,  under  the 
control  of  the  Government,  acting  by  the  Secretary  of 
War."  He  held  that  it  was  not  a  corporation,  and  that  a 
deed  for  the  site  purchased  for  the  asylum  should  be  taken 
to  the  United  States. 

Attorney-General  Brewster  (17  Opin.,  449)  held  that  in 
passing  upon  recommendations  made  by  the  Board  of  Com- 
missioners of  the  Soldiers'  Home  under  section  4816,  Revised 
Statutes,  the  Secretary  of  War  is  invested  with  a  discre- 
tionary power  to  approve  or  disapprove  the  same.  Among 
other  things,  the  Attorney-General  in  that  opinion  said: 

"The  Commissioners  are  officers  of  the  Army,  under  the 
immediate  control  of  the  Secretary  of  War.  *  *  *  The 
governor  of  the  Soldiers'  Home  is  an  officer  of  the  United 
States." 

The  history  of  the  Soldiers'  Home  and  legislation  con- 
cerning it  are  reviewed  by  Attorney -General  Miller  in  20 
Opin.,  350.  It  is  there  held  that  articles  received  by  a 
retired  officer  of  the  Army  acting  as  governor,  deputy  gov- 
ernor, or  treasurer  of  the  Home,  and  the  salary  granted  to 
the  treasurer  by  the  board,  are  not  pay  or  emoluments 
received  from  the  Government  within  the  meaning  of  the 
act  of  February  27,  1877  (19  Stat,  243).  In  that  opinion 
the  "equities  existing  between  the  Government,  represent- 
ing the  public,  and  the  Home  as  now  existing,"  are  empha- 
sized, and  it  is  made  clear  that  the  Government  should 
assist  the  Home  in  all  lawful  ways.  Because  of  these  equi- 
ties and  the  well-established  principle  that  a  liberal  con- 
struction should  be  given  to  words  of  exception  confining 
the  operation  of  a  duty  {Eidman  v.  Martinez^  184  U.  S., 
578)  every  doubt  should  be  resolved  in  favor  of  the  Home. 

The  DiKjan  case  (34  Ct  Cls.,  458)  involved  a  question 
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similar  to  that  here  presented.  In  tliat  case  an  army  officer 
named  Dugan  had  charge  of  a  ''post  exchange."  In  pass- 
ing upon  the  question  whether,  acting  in  that  capacity,  he 
should  pay  to  the  United  States  the  special  tax  as  a  retail 
liquor  dealer,  the  Court  of  Claims  said  (p.  467): 

u  *  *  *  j^^  think  such  exchanges,  though  conducted 
without  financial  liability  to  the  Government,  are,  in  their 
creation  and  management,  governmental  agencies,  estab- 
lished for  the  purpose,  as  the  regulations  provide,  of  sup- 
plying 'the  troops  at  reasonable  prices  with  articles  of 
ordinary  use,  wear,  and  consumption  not  supplied  by  the 
Government,  and  to  afford  them  means  of  rational  recrea- 
tion and  amusement,'  and  also, '  through  exchange  profits,  to 
provide  the  means  of  improving  the  messes.'    *    *    * 

"Thus  it  will  be  seen  that  this  establishment,  mainte- 
nance, management,  and  closing  up  of  such  exchanges  are 
under  the  control  and  subject  to  the  regulations  of  the  War 
Depailment  as  governmental  agencies  for  the  purposes 
aforesaid.     *    *    * 

"It  has  never  been  the  policy  of  the  Government  to  tax 
its  own  enterprises  or  its  own  manner  or  method  of  doing 
business;  and  inasmuch  as  post  exchanges  are  established 
and  maintained  by  it  for  the  mental  and  physical  betterment 
of  its  troops  in  garrisons  and  posts,  with  resulting,  if  not 
immediate,  benefit  to  itself,  we  think  such  exchanges  are 
exempt  from  payment  of  special  tax  for  the  sale  of  such 
articles  as  the  regulations  permit." 

The  facts  of  the  case  under  consideration  present  even 
stronger  reasons  why  the  Soldiers'  Home  should  be  consid- 
ered a  governmental  agency  exempt  from  the  internal-rev- 
enue tax.  The  Home  was  founded  with  funds  under  the 
control  of  the  United  States.  It  is  maintained  in  part  with 
money  which,  but  for  the  act  of  Congress,  would  pass  into 
the  Treasury  of  the  United  States.  Regulations  for  the 
institution  must  be  approved  by  the  Secretary  of  War  be- 
fore they  become  effective.  Selection  of  the  governor 
and  other  officers  of  the  Home  is  vested  in  the  President  of 
the  United  States.  The  Home  is  under  the  exclusive  con- 
trol of  the  United  States  and  created  by  it,  "with  resulting, 
if  not  immediate,  benefit  to  itself." 
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I  am  therefore  of  opinion  that  spirits  purchased  by  the 
Soldiers'  Home  may  be  regarded  as  ''  for  the  use  of  the 
United  States,"  within  the  meaning  of  section  3464,  Rev. 
Stat.,  and  may  be  properly  withdrawn  from  bonded  ware- 
houses free  of  internal-revenue  tax. 
Respectfully, 

W.  H.  MOODY, 
The  Secretaky  of  the  Treasury. 


NAVAL  OFFICERS— ORDER  OF  RETIREMENT. 

The  voluntary  retirement  of  officers  of  the  Navy  under  section  8  of  the 
Navy  Personnel  act  of  March  3,  1899  (30  Stat,  1006),  and  the  com- 
pulsory retirement  of  such  officers  under  section  9  of  that  act,  are  to  be 
made  in  the  order  of  the  rank  of  the  applicants,  regardless  of  the  grade 
they  are  in. 

The  word  "casualties"  in  sei^tion  9  of  the  above-jiamed  act,  refers,  as 
ordinarily  understood,  to  death,  resignation  or  dismissal,  and  does 
not  include  promotion. 

The  vacancies  caused  by  promotion  to  extra  numbers,  under  the  act  of 
March  3,  1901  (31  Stat.,  1108),  should  not  be  counted  in  determining 
the  average  vacancies  enumerated  in  section  8  of  the  Navy  Personnel 
act  of  1899. 

DeparTxMent  of  Justice, 

May  W,  1905. 

Sir:  In  your  note  of  April  21,  1905,  you  present  ques- 
tions which  require  the  construction  of  sections  8  and  9  of 
the  Navy  Personnel  act  of  March  3, 1899,  and  of  that  provi- 
sion of  the  appropriation  act  of  March  3, 1901,  which  relates 
to  the  advancement  in  rank  of  naval  oflScers  for  service 
rendered  during  the  war  with  Spain. 

Your  first  question  is  ''whether  or  not  voluntary  retire- 
ments under  section  8,  and  compulsory  retirements  under 
section  9  of  the  Personnel  act  should  be  made  in  the  manner 
suggested  I)}"  Lieutenant  Chandler." 

This  appears  to  require  examination  of  the  letter  of  that 
officer,  in  order  to  ascertain  the  mode  which  he  suggests, 
contrary  to  the  rule  of  this  Department  (20  Opin.,  270;  22 
Opin.,  498),  but  as  your  letter  substantially'^  explains  and 
states  "the  manner  suggested,''  1  waive  the  .strict  reading  of 
the  rule  and  proceed  to  set  forth  the  inquiry  exactly. 
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Sections  8  and  9  of  the  Navy  Personnel  act  (act  of  March 
3,  1899,  30  Stat.,  1006)  are  as  follows: 

"Sec.  8.  That  officers  of  the  line  in  the  grades  of  captain, 
commander,  and  lieutenant-commander  may,  by  official 
application  to  the  Secretary  of  the  Navy,  have  their  names 
placed  on  a  list  which  shall  be  known  as  the  list  of  'Appli- 
cants for  voluntary  retirement,'  and  when  at  the  end  of  any 
jSscal  year  the  average  vacancies  for  the  fiscal  years  subse- 
quent to  the  passage  of  this  act  above  the  grade  of  commander 
have  been  less  than  thirteen,  above  the  grade  of  lieutenant- 
commander  less  than  twenty,  above  the  grade  of  lieutenant 
less  than  twenty-nine,  and  above  the  grade  of  lieutenant 
(junior  grade)  less  than  forty,  the  President  may,  in  the 
order  of  the  rank  of  the  applicants,  place  a  sufficient 
number  on  the  retired  list  with  the  rank  and  three-fourths 
the  sea  pay  of  the  next  higher  grade,  as  now^  existing, 
including  the  grade  of  commodore,  to  cause  the  aforesaid 
vacancies  for  the  fiscal  year  then  being  considered. 

"Sec.  9.  That  should  it  be  found  at  the  end  of  any  fiscal 
year  that  the  retirements  pursuant  to  the  provisions  of  law 
now  in  force,  the  voluntary  retirements  provided  for  in  this 
act,  and  casualties  are  not  sufficient  to  cause  the  average 
vacancies  enumerated  in  section  eight  of  this  act,  the  Secre- 
tary of  the  Navy  shall,  on  or  about  the  first  day  of  June, 
convene  a  board  of  five  rear-admirals,  and  shall  place  at  its 
disposal  the  service  and  medical  records  on  file  in  the  Navy 
Department  of  all  the  officers  in  the  grades  of  captain,  com- 
mander, lieutenant-commander,  and  lieutenant.  The  board 
shall  then  select,  as  soon  as  practicable  after  the  first  day  of 
July,  a  sufficient  number  of  officers  from  the  before- 
mentioned  grades,  as  constituted  on  the  thirtieth  day  of 
June  of  that  year,  to  cause  the  average  vacancies  enumer- 
ated in  section  eight  of  this  act.  Each  member  of  said 
board  shall  swear,  or  affirm,  that  he  will,  without  prejudice 
or  partiality,  and  having  in  view  solely  the  special  fitness 
of  officers  and  the  efficiency  of  the  naval  service,  perform 
the  duties  imposed  upon  him  by  this  act.  Its  finding,  which 
shall  be  in  writing,  signed  by  all  the  members,  not  less  than 
four  governing,  shall  be  transmitted  to  the  President,  who 
shall  thereupon,  by  order,  make  the  transfers  of  such  officers 
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to  the  retired  list  as  are  selected  by  the  board:  Provided^ 
That  not  more  than  five  captains,  four  commanders,  four 
lieutenant-commanders,  and  two  lieutenants  are  so  retired 
in  any  one  year.  The  promotions  to  fill  the  vacancies  thus 
created  shall  date  from  the  thirtieth  day  of  June  of  the 
current  year:  And  provided  further^  That  any  officer  retired 
under  the  provisions  of  this  section  shall  be  retired  with  the 
rank  and  three-fourths  the  sea  pay  of  the  next  higher  grade, 
including  the  grade  of  commodore,  which  is  retained  on  the 
retired  list  for  this  purpose." 

The  purpose  of  this  legislation  is  apparent.  It  is  to  pro- 
vide for  earlier  promotion  of  naval  officers  to  higher  grades 
on  the  active  list,  and  to  expedite  retirement  on  advanced 
gi-ades  of  those  who  have  become  entitled.  The  general  un- 
derlying object  is  to  bring  forward  to  command  rank  earlier 
than  formerly  the  younger  officers,  and  for  this  end  to  with- 
.draw  from  active  service,  with  a  certain  degree  of  compul- 
sion if  necessary,  older  officers  whose  long  and  honorable 
service  entitles  them  to  the  fullest  consideration,  but  who, 
because  of  the  very  length  of  service,  will,  advantageously 
to  the  interests  of  the  Navy,  yield  their  places  to  a  ^''ounger 
generation  of  men.  The  benefit  of  a  more  rapid  flow  of 
promotion,  so  as  to  avail  of  officers'  services  for  the  critical 
calls  of  sea  command  in  the  fullest  vigor  of  their  powers,  is 
obvious;  the  consideration  justly  due  to  the  older  officers  is 
apparent  in  the  provision  of  the  law  which  retires  on  ad- 
vanced rank  and  withholds  compulsor}"  retirement  until 
voluntary  retirement  has  been  exhausted,  and  then  avails 
of  compulsory  retirement  sparingly. 

The  construction  of  this  law  by  j-our  Department  has 
been  as  follows:  If  the  vacancies  above  the  grade  of  com- 
mander average  more  than  thirteen  the  law  is  satisfied  so 
far  as  that  grade  is  concerned;  the  flow  of  promotion  sought 
has  been  obtained  in  that  part  of  the  list,  and  it  is  not  legal 
to  force  out  of  the  service  by  compulsory  retirement  under 
section  9  enough  captains,  for  example,  to  bring  the  number 
of  vacancies  in  the  grade  of  lieutenant  up  to  forty.  But 
here  it  is  to  be  observed,  in  passing,  that  the  law  limits  the 
number  of  compulsory  retirements  in  each  grade  affected, 
and  that  the  members  of  the  retiring  board  possess  a  just 
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discretion  and  are  sworn  to  perform  their  duties  "having 
in  view  solely  the  special  fitness  of  officers  and  the  efficiency 
of  the  naval  service."  You  have  held,  on  the  same  theory 
aboved  stated,  that  the  phrase  'Mn  the  order  of  the  rank  of 
the  applicants"  is  satisfied  by  operation  within  each  grade 
and  is  not  required  to  be  imposed  on  all  applicants  in  all 
grades;  that  if  twenty  captains  apply,  retirements  should 
beKmade  from  such  applicants  in  the  order  of  their  seniority 
within  that  gi*ade;  this  would  prevent  the  retirement  of  a 
junior  before  a  senior  who  wished  to  retire.  But  it  is  obvious 
that  on  this  view,  if  there  are  thirteen  vacancies  above  the 
grade  of  commander,  there  would  be  no  retirement  of  cap- 
tains under  this  law,  and  yet  there  might  be,  as  there  have 
been,  retirements  in  a  lower  grade,  and  so  juniors  are  retired 
before  seniors, — that  is,  not  ''in  the  order  of  the  rank  of 
the  applicants,"  if  these  words  contemplate  all  these  grades 
and  all  the  applicants. 

Accordingly  you  have  carried  on  this  construction  of  the 
law,  through  the  scheme  of  retirement  in  all  the  grades 
embraced,  with  tbe  result  that  the  desired  annual  flow  of 
promotion,  as  you  view  the  case,  has  been  secured  since  the 
enactment  of  the  law  without  any  voluntary  or  compulsory 
retirements  above  the  grade  of  lieutenant  and  with  a  few 
compulsory  retirements  in  that  grade,  because  the  average 
vacancies  above  the  grade  of  lieutenant  (junior  grade)  have 
been  less  than  fort\\ 

The  ''manner  suggested  by  Lieutenant  Chandler"  is  as 
follows:  He  contends  that  sections  8  and  9  of  the  Personnel 
act,  correctly  construed,  would — 

"Establish  a  list  of  applicants  for  voluntary  retirement 
in  the  grades  of  captain,  commander,  and  lieutenant- 
commander,  from  which  (when  the  average  yearly  promo- 
tions set  forth  in  section  8  are  not  available  from  age 
retirements,  casualties,  etc.)  enough  retirements  should  be 
made  to  bring  promotion  up  to  the  required  average,  such 
retirements  to  be  made  '  in  the  order  of  rank  of  the  appli- 
cants,' regardless  of  what  grade  they  are  in,  retiring  first 
the  senior  captain  applying,  then  the  second,  etc.,  until  all 
the  captains  who  apply  have  been  retired;  then  the  senior 
commander  applying,  then  the  second,  etc.,   until  all  the 
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commanders  who  apply  have  l)een  retired;  then  the  senior 
lieutenant-commander  applying,  then  the  second,  etc.,  until 
all  the  lieutenant-commanders  who  appl}'^  have  been  retired; 
this  process  to  be  continued  until  the  average  of  promotions 
at  the  head  of  each  of  the  grades  named  shall  be  that  laid 
down  in  section  8. 

''In  case  there  were  not  a  sufficient  number  of  applicants 
for  voluntary  retirement  on  the  list  on  June  30  of  any  year, 
cause  action  under  section  9,  so  that  officers  of  the  grades  of 
captain,  commander,  lieutenant-commander,  and  lieutenant 
would  be  retired  without  application  in  order  to  maintain 
the  average,  such  enforced  retirements  to  be  limited  to  the 
legal  maximum  number  under  section  9  in  each  year." 

The  subject  is,  indeed,  rather  intricate.  You  state  the 
difference  between  the  two  constructions  thus:  Under  Lieu- 
tenant Chandler's  view  any  requisite  number  of  officers,  of 
course  less  than  forty,  in  the  command  gi-ades,  may  be  retired 
under  section  8,  or  as  many  as  five  captains,  four  commanders, 
and  four  lieutenant-commanders  under  section  9,  whenever 
at  the  end  of  any  fiscal  year  it  is  found  that  the  average 
vacancies  above  the  grade  of  lieutenant  {junior  grade)  have 
been  less  than  forty,  whereas  the  Navy  Department  has  con- 
sidered that  this  can  not  be  done  when  above  the  grades  of 
commander,  lieutenant-commander,  and  lieutenant,  respec- 
tivelj^,  the  vacancies  enumerated  in  section  8  exist  or  have 
been  created. 

1  am  of  opinion  that  Lieutenant  Chandler  is  right.  The 
scheme  is  an  integral  thing.  The  flow  of  promotion  is  one 
stream  and  can  not  be  split  up  into  several  branches  or 
divided  or  dammed  at  the  different  grade  lines.  Nor  can  it 
be  diverted,  so  to  speak,  with  the  result  of  compelling  the 
unwilling  retirement  of  junior  officers,  when  senior  officers 
wish  to  be  retired.  It  seems  to  me  that  the  statute  con- 
templates the  entire  field,  and  the  accumulation  of  the  nec- 
essary vacancies  at  the  lowest  point  without  regard  to  the 
grade  from  which  they  are  contributed.  The  remedy  of  the 
statute  should  serve  its  purpose  effectively  and  not  be  with- 
held because  an  excess  of  vacancies  in  an  upper  grade  might 
with  some  show  of  reason  be  construed  to  defeat  the  full 
realization  of  the  intent,  although  there  is  the  necessary 
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deficiency  lower  down  and  consequently  a  deficiency  in  the 
aggregate  and  throughout  the  entire  field.  In  other  words, 
if  there  are  on  the  average  not  less  than  thirteen  vacancies 
above  the  grade  of  commander  and  not  less  than  twenty  in 
that  grade,  and  not  less  than  twentj^-nine  in  the  grade  of 
lieutenant-commander,  but  if  at  the  same  time  there  are  less 
than  forty  vacancies  in  the  grade  of  lieutenant,  that  is,  above 
the  grade  of  lieutenant  (junior  grade),  then  the  law  operates 
over  the  whole  ground,  through  voluntary  retirements  first 
and  then  by  the  limited  compulsory  retirements,  "in  the 
order  of  the  rank  of  the  applicants,"  as  an  entire  body, 
beginning  with  the  highest  grade  included  in  the  applications 
and  so  on  down;  and,  in  case  of  compulsory  retirement,  in 
accordance  with  the  President's  order  upon  the  finding  of 
the  board  of  five  rear-admirals.  It  is  always  to  be  remem- 
bered that  this  board  controls  the  matter  of  compulsory 
retirement  and  regards  individual  equities  and  apportions 
and  designates  retirements  among  the  different  grades  as  the 
good  of  the  service  dictates. 

Your  second  question  is: 

"  Whether  the  vacancies  caused  by  extra  numbers  (Navy 
Personnel  act  of  March  3,  1901)  should  be  counted  in  deter- 
mining the  average  vacancies  enumerated  in  section  8  of 
that  act." 

The  provision  of  the  act  of  1901  (31  Stat,  1108)  to  which 
you  refer  is  as  follows: 

"That  the  advancement  in  rank  of  officers  of  the  Navy 
and  Marine  Corps,  whensoever  made,  for  service  rendered 
during  the  war  with  Spain,  pursuant,  respectively,  to  the 
provisions  of  sections  fifteen  hundred  and  six  and  sixteen 
hundred  and  five  of  the  Revised  Statutes,  shall  not  interfere 
with  the  regular  promotion  of  officers  otherwise  entitled  to 
promotion,  but  officers  so  advanced,  by  reason  of  war  serv- 
ice, shall,  after  they  are  promoted  to  higher  grades,  be  car- 
ried thereafter  as  additional  to  the  numbers  of  each  grade 
to  which  they  may  at  any  time  be  promoted;  and  each  such 
officer  shall  hereafter  be  promoted  in  due  course,  contempo- 
raneously with  and  to  take  rank  next  after  the  officer  imme- 
diately above  him;  and  all  advancements  made  by  reason  of 
war  service  shall  be  appropriately  so  designated  upon  the 
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official  nav}^  list:  Provided.^  hoicever^  That  no  promotion 
shall  be  made  to  fill  a  vacancy  occasioned  by  the  promotion, 
retirement,  death,  resignation,  or  dismissal  of  an}^  officer 
who,  at  the  time  of  such  promotion,  retirement,  death,  res- 
ignation, or  dismissal,  is  an  additional  member  of  his  grade 
under  the  foregoing  provisions." 

Thus  it  is  expressly  provided  that  this  law  shall  not  inter- 
fere with  the  regular  promotion  of  officers  otherwise  entitled 
to  promotion.  Very  likely  this  means  ''shall  not  accelei*ate 
promotion;"  it  certainly  means  "shall  not  retard."  If  for 
sound  reasons  the  vacancies  caused  by  advance  to  extra 
numbers  under  the  act  of  1901  can  not  be  viewed  as  vacan- 
cies embraced  in  section  8  of  the  Personnel  act,  the  act  of 
1901  will  not  accelerate  promotions  by  reason  of  this  purely 
negative  consequence.  You  have  yourself  determined  that 
increase  in  the  numbers  of  the  several  grades  of  .the  navy 
list  made  from  time  to  time  by  Congress  (e.  g.,  act  of  March 
3,  1903,  32  Stat.,  1177,  1197)  does  not  cause  ''vacancies" 
which  should  be  counted  as  such  within  the  meaning  of  sec- 
tions 8  and  9  of  the  Personnel  act;  but  your  construction 
heretofore  has  been  that  vacancies  caused  by  the  elimination 
from  the  lists  of  officers  carried  as  "extra  numbers"  under 
the  act  of  1901  should  be  so  counted. 

Section  9  of  the  Personnel  act  brings  forward  compulsory  ~ 
retirement  when  "the  retirements  pursuant  to  the  provi- 
sions of  law  nmv  in  /(/rce^  the  retirements  provided  for  in 
this  act,  and  casualties  are  not  sufficient  to  cause  the  average 
vacancies  enumerated  in  section  8  of  this  act,"  etc.  The 
contrast  is  between  statutory  movement  up  or  out;  that  is, 
promotion  and  retirement  on  the  one  hand  and  the  ordinary 
"  casualties"  of  military  service  on  the  other  hand.  Retire- 
ment rather  than  promotion  is  expressly  specified  in  this 
portion  of  section  9;  but  promotion  is  of  the  same  nature  in 
the  point  under  consideration  as  having  a  statutor^^  origin. 
This  promotion  of  the  act  of  1901  is  so  caused.  No  such 
change  of  status  by  positive  law  is  to  be  regarded  as  a 
casualty  under  section  9.  That  word  refers,  as  ordinarily 
understood,  to  death,  resignation,  or  dismissal.  The  "  casu- 
alties" of  resignation  and  dismissal  are  regulated  by  statute 
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but  originate  ip  fortuitous  and  incidental  circumstances  not 
created  by  law.  Hence  the  demarcation  is  clear,  and  the 
promotion  to  extra  numbers  under  the  act  of  1901  can  not 
be  regarded  as  a  casualty  under  section  9  of  the  act  of  1899, 
and  can  not  be  treated  as  creating  a  vacancy  under  section 
8  of  that  act.  I  am  constrained  to  dissent  from  the  view 
that  any  of  the  *' vacancies"  enumerated  by  section  8  of  the 
Personnel  act  exist  or  have  been  created  by  force  of  the 
act  of  1901.  The  act  of  1901  is  not  a  provision  of  law  "now 
in  force,"  as  prescribed  in  section  9  of  the  Personnel  act, 
and  the  act  of  1901  manifestly  should  not  be  construed  to 
retard  the  prompt  and  continuous  flow  of  promotion  which 
thfe  Personnel  act  sought  to  obtain,  if  that  construction  can 
reasonably  be  avoided. 

Furthermore,  the  proviso  to  the  act  of  1901  strengthens 
the  conception  which  I  have  expressed.  Promotions  are 
not  made  to  fill  vacancies  occasioned  by  the  promotion,  etc., 
of  officers  who  are  extra  numbers.  The  movement  of  such 
officers  into  higher  rank  or  into  retirement  or  out  of  the 
service  goes  on  without  aflfecting  the  general  scheme  of  pro- 
motion, and  if  the  act  of  1901  does  not  permit  the  vacating 
of  an  extra  number  to  be  treated  as  a  vacancy  for  pui-poses 
of  promotion  generally,  neither  is  its  operation  to  be  re- 
garded as  creating  vacancies  within  the  intent  of  section  8 
of  the  Personnel  act. 

For  these  reasons  I  have  the  honor  to  answer  your  first 
question  in  the  affirmative  and  your  second  question  in  the 
negative. 

Very  respectfully, 

HENRY  M.  HOYT, 

SoliciUrr-  General, 

Approved: 

W.  H.  MOODY. 

The  Secretary  of  the  Navy. 
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APPROVAL    OF   PATENTS  TO    CHOCTAW   AND    CHICKASAW 

LANDS. 

The  Secretary  of  the  Interior  is  authorized  to  approve  the  patents  exe- 
cuted by  the  principal  chief  of  the  Choctaw  Nation  and  the  governor 
of  the  Chickasaw  Nation  for  the  lands  allotted  to  the  members  of  those 
tribes  of  Indians  in  accordance  with  the  provisions  of  the  act  of  June 
28,  1898  (30  Stat,  495,  507),  and  his  approval  thereof  is  essential  to 
constitute  such  patents  a  transfer  to  the  allottees  of  such  title  as  was 
intended  by  that  act. 

Department  of  Justice, 

May  22,  1905. 

Sir:  I  have  received  your  letter  of  the  13th  instant,  stat- 
ing that,  as  you  are  advised,  the  principal  chief  of  the  Choc- 
taw Nation  and  the  governor  of  the  Chickasaw  Nation 
refuse  to  return  to  you  for  approval  allotment  patents  exe- 
cuted by  them  in  pursuance  of  the  provisions  of  the  act  of 
Congress  of  June  28,  1898  (30  Stat.,  495,  507),  and  you 
therefore  request  my  opinion  upon  the  question  whether 
you  are  authorized  to  approve  such  patents. 

The  act  of  1898  referred  to  ratified  an  agreement  with 
the  Choctaw  and  Chickasaw  nations,  which  provided: 

*'That  as  soon  as  practicable,  after  the  completion  of 
said  allotments,  the  principal  chief  of  the  Choctaw  Nation 
and  the  governor  of  the  Chickasaw  Nation  shall  jointly  exe- 
cute, under  their  hands  and  the  seals  of  the  respective  nations, 
and  deliver  to  each  of  the  said  allottees  patents  conveying 
to  him  all  the  right,  title,  and  interest  of  the  Choctaws  and 
Chickasaws  in  and  to  the  land  which  shall  have  been  allotted 
to  him  in  conformity  with  the  requirements  of  this  agree- 
ment, excepting  all  coal  and  asphalt  in  or  under  said  land. 
Said  patents  shall  be  framed  in  accordance  with  the  provi- 
sions of  this  agreement,  and  shall  embrace  the  land  allotted 
to  such  patentee  and  no  other  land,  and  the  acceptance  of 
his  patents  by  such  allottee  shall  be  operative  as  an  assent 
on  his  part  to  the  allotment  and  conveyance  of  all  the  lands 
of  the  Choctaws  and  Chickasaws  in  accordance  with  the 
provisions  of  this  agreement,  and  as  a  relinquishment  of  all 
his  right,  title,  and  interest  in  and  to  any  and  all  parts 
thereof,  except  the  land  embraced  in  said  patents,  exc-ept 
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also  his  interest  in  the  proceeds  of  all  lands,  coal,  and  asphalt 
herein  excepted  from  allotment." 

That  act  also  contains  these  provisions: 

(Section  11):  "When  such  allotment  of  the  lands  of  any 
tribe  has  been  by  them  completed,  said  commission  shall 
make  a  full  report  thereof  to  the  Secretary  of  the  Interior 
for  his  approval." 

(Section  12):  ''That  when  report  of  allotments  of  lands 
of  any  tribe  shall  be  made  to  the  Secretary  of  the  Interior, 
as  hereinbefore  provided,  he  shall  make  a  record  thereof, 
and  when  he  shall  confirm  such  allotments  the  allottees 
shall  remain  in  peaceable  and  undisturbed  possession  thereof, 
subject  to  the  provisions  of  this  act." 

The  Secretary  is  also  authorized  by  this  act  (sec.  15)  to 
approve  the  appraisement  of  town  lots  and,  in  case  of  dis- 
agreement, to  fix  the  value  thereof,  which  lots  may  not  be 
sold  until  after  such  approval,  and  then  not  for  less  than 
their  appi-aised  value,  unless  he  consents  to  the  reduced 
price.  The  rolls  of  citizenship  are  not  final  until  approved 
by  the  Secretary  (sec.  21).  He  is  authorized  (sec.  13)  to 
provide  rules  and  regulations  in  regard  to  the  leasing  of 
oil,  coal,  and  asphalt  and  other  minerals  in  the  Territory, 
and  to  make  leases  therefor,  and  may  reduce  or  advance 
I'oyalties  on  coal  and  asphalt  (sec.  29)  when  deemed  for  the 
best  interests  of  the  Choctaws  and  Chickasaws. 

The  agreement  with  these  Indians  which  was  ratified  by 
the  act  of  Congress  of  July  1,  1902  (32  Stat.,  641),  refers 
(sees.  11,  25,  and  30)  to  the  approval  of  the  enrollment  of 
citizens  by  you;  provides  for  (sec.  14)  the  sale,  under  rules 
and  regulations  to  be  prescribed  by  you,  of  the  residue  of 
lands  not  therein  reserved  or  disposed  of;  authorizes  you 
(sec.  48)  to  make  rules  and  regulations  with  reference  to 
the  payment  of  compensation  for  improvements  upon  tracts 
of  land  set  aside  for  town-site  purposes;  the  jurisdiction 
of  town-site  commissions  extend  only  to  such  town  sites 
as  you  may  designate  (sec.  50);  municipal  corporations  are 
authorized  (sec.  55)  to  issue  bonds  and  borrow  money,  with 
your  approval,  for  the  construction  of  sewers,  waterworks, 
and  schoolhouses;  you"  are  directed  (sec.  58)  to  ascertain 
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what  lands  are  principally  valuable  on  account  of  deposits  of 
coal  and  asphalt,  and  to  reserve  same  from  allotment;  pat- 
ents conve3'ing  coal  or  asphalt  lands,  executed  by  the  chief 
executives  of  the  tribes,  receive  your  approval  (sec.  63);  a 
tract  of  land,  not  exceeding  640  acres,  in  and  about  the  vil- 
lage of  Sulphur,  is  to  be  selected  and  reserved  by  you  (sec. 
64);  payments  of  money  in  connection  with  allotments  are 
to  be  made  under  your  direction  (sec.  72);  and  other  author- 
ity is  conferred  upon  you  (sees.  33,  39,  49). 

The  act  of  Congress  of  February  25,  1903  (32  Stat.,  854, 
891),  makes  an  appropriation  in  the  following  terms: 

"For  pay  of  one  clerk,  to  be  appointed  by  the  Secretary 
of  the  Interior,  to  sign,  under  the  direction  of  the  Secretary, 
in  his  name  and  for  him,  his  approval  of  all  tribal  deeds  to 
allottees  and  deeds  for  town  lots  made  and  executed  accord- 
ing to  law  for  any  of  the  Five  Civilized  Tribes  of  Indians 
in  the  Indian  Territory,  one  thousand  two  hundred  dollars, 
to  be  immediately  available." 

This  provision  has  been  continued  in  a  subsequent  appro- 
priation act  (33  Stat.,  631,  669). 

The  act  of  Congress  of  July  26,  1892  (27  Stat.,  272),  pro- 
vides for  the  recording,  in  the  office  of  the  Commissioner 
of  Indian  Affairs,  of  deeds  executed  by  Indians. 

The  Secretary  of  the  Interior  is  charged  with  the  super- 
vision of  the  public  business  relating  to  the  public  lands 
and  to  the  Indians  (Rev.  Stat.,  sec.  441),  and  patents  con- 
veying public  lands  are  prepared  and  recorded  in  the  In- 
terior Department  (Rev.  Stat.,  sees.  446-461). 

You  state  in  your  letter  that — 

"The  practice  of  the  Department  relative  to  the  Creek 
and  Cherokee  deeds  or  patents  has  been  to  approve  the 
same,  after  execution  by  the  tribal  executives,  and  then 
return  the  deeds  to  the  Commission  to  the  Five  Civilized 
Tribes  with  directions  to  record  the  deeds  and  transmit 
them  to  the  executives  of  the  tribes  for  delivery  b}'  them 
to  the  allottees.  It  was  the  intention  of  the  Department  to 
adopt  the  same  procedure  with  regard  to  the  Choctaws  and 
Chickasaws,  and  the  delay  in  completing  the  evidence  of 
title  has  been  occasioned  bv  the  failure  of  the  tribal  author- 
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ities  to  return  to  the  Commission  the  patents  when  executed 
by  them." 

You  do  not  state  whether  or  not  it  would  be  practicable 
to  secure  an  execution  of  these  patents  by  such  tribal  chiefs 
without  allowing  them  to  pass  out  of  the  possession  of  the 
Commission. 

It  is  to  be  observed  that  by  the  express  provisions  of  the 
above-mentioned  agreement,  confirmed  by  the  ace  of  1898, 
the  patents  to  be  executed  by  the  heads  of  the  respective 
nations  convey  no  more  than  the  right,  title,  and  interest  of 
the  Indians. 

The  act,  however,  seems  to  contemplate  the  giving  to  the 
allottees  of  a  more  complete  title  than  that  held  by  the 
tribe.     It  provides  (sec.  29): 

"That  all  the  lands  within  the  Indian  Territory  belong- 
ing to  the  Choctaw  and  Chickasaw  Indians  shall  be  allotted 
to  the  members  of  said  tribes  so  as  to  give  to  each  member 
of  these  tribes,  so  far  as  possible,  a  fair  and  equal  share 
thereof.     *    *    * 

"All  the  lands  allotted  shall  be  non-taxable  while  the  title 
remains  in  the  original  allottee,  but  not  to  exceed  ^-venty- 
one  years  from  date  of  patent,  and  each  allottee  shall  select 
from  his  allotment  a  homestead  of  one  hundred  and  sixty 
acres,  for  which  he  shall  have  a  separate  patent,  and  which 
shall  be  inalienable  for  twenty-one  years  from  date  of  patent 
*  *  *  and  the  remainder  of  the  lands  allotted  to  said 
members  shall  be  alienable  *  *  *  one-fourth  in  one 
year,  one-fourth  in  three  years,  and  the  balance  of  said 
alienable  lands  in  five  years  from  the  date  of  patent." 

Under  a  treaty  with  the  Choctaws  and  Chickasaws  of 
June  22,  1855  (11  Stat,  611,  612),  the  reversionary  interest 
of  the  United  States  in  the  lands  is  recognized,  and  it  might 
well  be  contended,  therefore,  that,  in  the  absence  of  anj^ 
action  in  addition  to  the  execution  of  patents  by  the  tribal 
authorities,  there  would  be  no  transfer  of  the  interest  of  the 
Government  in  the  land,  and  that  such  a  conveyance  is 
necessary  to  carrj*^  out  the  provisions  of  the  act  of  1898. 

In  view  of  the  broad  and  general  powers  conferred  upon 
the  Secretary  of  the  Interior  in  relation  to  the  public  lands 
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and  Indian  affairs,  and  the  comprehensive  supervision 
expressly  given  to  him  by  the  acts  of  1898  and  1902  con- 
cerning the  matters  therein  dealt  with,  considered  in  con- 
nection with  the  contemporaneous  and  subsequent  statutory 
indications  of  Congressional  intent,  I  can  not  conceive  that 
Congress,  in  confirming  the  agreement  recited  in  the  act  of 
1898,  above  quoted,  which  contains  in  itself  nothing  incon- 
sistent with  the  necessitj'  for  an  approval  of  the  patents  by 
you,  intended  a  course  should  be  pursued  in  thi^  instance 
different  from  your  practice  in  matters  of  this  nature. 

I  am,  therefore,  of  opinion  that  you  are  authorized  to 
approve  the  patents  in  question  and  that  your  approval  is 
essential  to  constitute  them  a  transfer  of  such  a  title  as  was 
intended  by  the  legislation  in  question  to  be  vested  in  the 
allottees. 

You  request,  second,  that  if  I  am  of  the  opinion  which 
1  have  above  expressed,  appropriate  instructions  be  given 
to  the  recording  officers  in  the  Choctaw  and  Chickasaw 
nations. 

The  act  of  1902  provides  (sec.  66)  that— 

''All  patents  to  allotments  of  land,  when  executed,  shall 
be  recorded  in  the  office  of  the  Commission  to  the  Five  Civ- 
ilized Tribes  *  *  *  until  such  time  as  Congress  shall 
make  other  suitable  provision  for  record  of  land  titles." 

By  an  act  of  February  19,  1903  (32  Stat.,  841),  Congress 
has  provided  that  "  the  clerk  or  deputy  clerk  of  the  United 
States  court  in  Indian  Territory  shall  be  ex  officio  recorder 
for  his  district,"  and  that — 

"It  shall  be  the  duty  of  each  clerk  or  deputy  clerk  of 
such  court  to  record  *  *  *  all  deeds,  mortgages,  *  *  * 
and  other  instruments  of  writing  of  or  concerning  lands, 
tenements,  goods,  or  chattels." 

1  have  caused  a  copy  of  this  opinion  to  be  transmitted  to 
each  of  such  clerks,  located  in  the  Choctaw  and  Chickasaw 
nations,  for  his  information  and  guidance. 
Kespectfully, 

W.  11.  MOODY. 

The  Skcrktary  of  the  Interiok. 
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EIGHT-HOUR  LAW— EMPLOYEES  ON  PANAMA  RAILROAD. 

The  words  ** laborers  and  mechanics''  as  used  in  the  eight-hour  law  of 
August  1,  1892  (27  Stat,  340),  apply  to  ail  persons  who  may  fairly 
come  within  the  description  of  laborers  and  mechanics,  whether  they 
are  paid  by  the  year,  by  the  month,  or  by  the  day. 

The  above  named  act  does  not  apply  to  laborers  and  mechanics  in 
the  employment  of  the  Panama  Railroad  an<l  Steamship  Line,  such 
persons  being  employed  by  the  corporation  and  not  by  the  United 
States. 

Department  of  Justice, 

May  22,  1905. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  15th  instant  in  which,  after  acknowledging  the 
receipt  of  my  opinion  under  date  of  May  10,  you  say: 

*' Consideration  of  said  opinion  raises  two  additional  ques- 
tions which  were  not  submitted  in  my  previous  communica- 
tion, to  wit: 

"  1.  Do  the  provisions  of  said  act  apply  to  the  hours  of 
labor  of  'mechanics  and  laborers'  paid  by  the  month,  par- 
ticularly to  that  class  of  monthly  employees  whose  services 
are  necessary  before  and  after  the  regular  hours  of  work, 
in  order  to  enable  the  ordinary  mechanics  and  laborers  to 
render  eight  hours'  service? 

"  For  instance,  in  the  machine  shops  certain  classes  of 
employees  are  paid  by  the  month  on  account  of  the  ne- 
cessity of  requiring  them  to  perform  each  day  certain  serv- 
ices i«  connection  with  the  machinery,  to  have  the  same  in 
readiness  for  the  workmen  on  arrival  at  the  shops,  and  to 
leave  the  machinery  in  proper  condition  at  the  close  of  the 
day's  work;  for  example,  to  get  up  steam  in  the  morning 
and  to  clean  the  machinery  at  night.  Another  example 
would  be  the  tool  men  who  distribute  the  small  tools  in  the 
morning'  and  collect  and  clean  them  at  night. 

''  A  great  many  instances  of  this  character  might  be  cited 
in  connection  with  the  undertaking,  but  these  are  sufficient 
to  advise  you  of  the  practical  difficulties  which  must  be 
overcome. 

"  2.  Do  the  provisions  of  said  act  apply  to  the  hours  of 
labor  of   'mechanics  and  laborers'  employed  in  the  con- 
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struction,  maintenance,  and  operation  of  the  Panama  Rail- 
road and  Steamship  Line  ? 

"  The  Panama  Railroad  and  Steamship  Line  is  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  State  of 
New  York.  It  operates  a  line  of  steamers  plying  between 
New  York  and  Colon,  and  the  Panama  Railroad  between 
the  cities  of  Colon  and  Panama.  The  United  States  acquired 
b}^  purchase  practically  all  of  the  stock  of  said  corporation. 
A  few  shares  are  still  in  the  hands  of  private  owners,  and 
each  of  the  directors  owns  one  share,  so  as  to  qualify  him 
to  act  as  a  director,  but  the  United  States  has  an  option  on 
these  shares,  which  it  may  exercise  at  any  time.  The 
bonded  indebtedness  of  said  railroad  and  steamship  line,  now 
outstanding,  aggregates  about  $4,000,000.  The  title  to  the 
property  continues  to  be  in  the  corporation,  and  the  busi- 
ness continues  to  be  done  by  the  officers  and  employees  of 
the  corporation. 

"The  Panama  Railroad  and  Steamship  Line  is  a  common 
carrier  engaged  in  commercial  business,  and  is  an  important 
instrumentality  of  commerce.  The  Isthmian  Canal  Com- 
mission avails  itself  of  the  services  of  the  railroad  and  steam- 
ship line,  but  deals  with  the  corporation  as  a  separate  and 
independent  entit}^,  and  pays  for  its  services  as  would  a  pri- 
vate individual.  The  necessities  of  commerce,  and  the 
volume  of  business  arising  from  the  construction  of  the 
canal,  has  induced  the  directors  of  the  corporation  to  double- 
track  the  road,  and  largely  increase  its  equipment.  The 
road  will  continue  to  act  as  a  common  carrier  for  the  general 
public,  and  also  will  haul  and  dispose  of  the  excavation  along 
the  line  of  the  canal,  more  especially  at  Culebm  Cut.  The 
road  will  also  be  utilized  in  hauling  the  employees  to  and 
from  the  location  of  their  work.  It  will  be  necessary  for 
engineers,  firemen,  and  trackmen  to  prepare  the  trains  for 
the  business  of  the  day,  in  advance  of  the  regular  houi*s  of 
labor,  and  to  haul  the  men  to  their  work,  returning  them  to 
their  boarding  houses  in  the  evening,  and  perform  the  labor 
necessar}'  for  the  proper  disposition  of  engines,  cars,  etc., 
during  the  night. 

''The  proposition  seems  to  be:  Is  a  common  carrier  sub- 
ject to  the  provisions  of  the  law  above  referred  to,  if  while 
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engaged  in  commercial  business  it  hauls  freight  or  passen- 
gers intended  to  be  utilized  by  the  United  States  Govern- 
ment, or  contractor  of  that  Government,  in  the  construc- 
tion of  a  public  work  of  the  United  States  or  District  of 
Columbia? 

"The  operation  of  trains  must  be  had  with  due  regard  to 
the  loading  and  unloading  of  vessels  whose  movements  are 
determined  by  tides,  atmospheric  conditions,  and  the  many 
uncertainties  of  ocean  navigation. 

"The  Panama  Railroad  Company  can  not  be  considered 
as  a  contractor  for  the  construction  of  the  work.  Its  employ- 
ment relates  simply  to  the  transportation  of  materials  and 
supplies,  and  the  excavation  above  referred  to,  and  a  rule 
which  would  impose  the  provisions  of  the  'eight-hour  law' 
upon  that  corporation  would  apparently  impose  the  same 
provisions  upon  railroads  in  the  United  States  that  are  called 
upon  to  render  transportation  service  to  the  Commission." 

1.  The  act  of  August  1,  1892  (27  Stat.,  340),  applies  to 
"all  laborers  and  mechanics"  that  come  within  its  descrip- 
tion. It,  therefore,  includes  persons  who  are  paid  by  the 
month  or  year,  as  well  as  those  who  are  paid  by  the  day,  if 
they  are  laborers  and  mechanics.  On  the  other  hand,  the 
statute  applies  only  to  those  persons  who  may  fairly  come 
within  the  description  of  laborers  and  mechanics.  Beyond 
these  general  statements,  it  is  impossible  for  me,  consistently 
with  the  well-established  rules  governing  the  giving  of  opin- 
ions by  this  Department,  to  go,  in  answering  your  first 
question.  I  can  give  no  better  reason  for  the  failure  to 
comply  with  your  request  than  that  given  by  Mr.  Miller  (20 
Opin.,  459),  where,  in  response  to  a  similar  request,  he  said 
(p.  463): 

"Second.  As  to  your  second  question,  pertaining  to  par- 
ticular employees,  I  beg  to  suggest  that  its  answer  depends 
upon  matters  of  fact  not  stated  and  not  within  my  cogni- 
zance. If  the  employees  named  are  ordinary  laborers  or 
mechanics,  working  for  the  Government  for  wages  under 
ordinary  conditions,  the  statute  would  seem  to  apply.  At 
the  same  time,  it  is  quite  apparent  that,  as  to  some  of  them, 
it  might  frequently  happen  that  they  would  be  within  the 
emergency  exception  named  in  the  statute;  and  as  to  others^ 
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as,  for  instance,  sailors  or  others  on  shipboard,  or  teamsters, 
their  employment  being  peculiar,  they  might  well  be  held 
to  be,  as  a  matter  of  fact,  neither  laborers  nor  mechanics 
within  the  meaning  of  this  law." 

And  see  20  Opin.,  page  487. 

It  is  believed  that,  giving  to  the  words  the  meaning  which 
is  ordinarily  accepted  for  them  and  having  in  mind  that  the 
act  should  not  be  extended  beyond  its  plain  terms,  the  Com- 
mission will  have  no  difficulty  in  determining  in  each  case 
as  it  arises  whether  the  employee  is  a  laborer  or  mechanic, 
or  whether  his  duties  are  such  as  to  warrant  some  other 
designation  of  his  employment. 

2.  In  the  case  of  The  Bank  of  the  United  States  v.  The 
Planters*  Bank  of  Georgia  (9  Wheat.,  904)  it  was  con- 
tended by  the  defendant  that,  as  the  State  of  Georgia  held 
an  interest  in  the  defendant  bank,  the  action  should  be 
treated  as  one  against  the  State.  In  overruling  this  conten- 
tion Chief  Justice  Marshall  used  the  following  language, 
which  is  worthy  of  consideration  in  this  connection: 

"The  State  does  not,  by  becoming  a  corporator,  identify 
itself  with  the  corporation.  The  Planters'  Bank  of  Georgia 
is  not  the  State  of  Georgia,  although  the  State  holds  an 
interest  in  it. 

''It  is,  we  think,  a  sound  principle,  that  when  a  govern- 
ment becomes  a  parti^r  in  any  trading  company,  it  divests 
itself,  so  far  as  concerns  the  transactions  of  that  company, 
of  its  sovereign  character,  and  takes  that  of  a  private  citi- 
zen. Instead  of  communicating  to  the  company  its  privi- 
leges and  its  prerogatives,  it  descends  to  a  level  with  those 
with  whom  it  associates  itself,  and  takes  the  character  which 
belongs  to  its  associates,  and  to  the  business  which  is  to  be 
transacted.  Thus,  many  States  of  this  Union  who  have  an 
interest  in  banks,  are  not  suable  even  in  their  own  courts; 
yet  they  never  exempt  the  corporation  from  being  sued. 
The  Stiite  of  Georgia,  by  giving  to  the  bank  the  capacity  to 
sue  and  be  sued,  voluntarily  strips  itself  of  its  sovereign 
character,  so  far  as  respects  the  transactions  of  the  bank, 
and  waives  all  the  privileges  of  that  character.  As  a  mem- 
ber of  a  corporation,  a  government  never  exercises  its  sov- 
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ereignty.  It  acts  merely  as  a  corporator,  and  exercises  no 
other  power  in  the  management  of  the  affairs  of  the  corpo- 
ration, than  are  expressly  given  by  the  incorporating  act. 

'^The  Government  of  the  Union  held  shares  in  the  old 
Bank  of  the  United  States;  but  the  privileges  of  the  Gov- 
ernment were  not  imparted  by  that  circumstance  to  the 
bank.  The  United  States  was  not  a  party  to  suits  brought 
by  or  against  the  bank  in  the  sense  of  the  Constitution. 
So  with  respect  to  the  present  bank.  Suits  brought  by  or 
against  it  are  not  understood  to  be  brought  by  or  against 
the  United  States.  The  Government,  by  becoming  a  corpo- 
rator, lays  down  its  sovereignty,  so  far  as  respects  the. trans- 
actions of  the  corporation,  and  exercises  no  power  or  privi- 
lege which  is  not  derived  from  the  charter. 

*'  We  think,  then,  that  the  Planters'  Bank  of  Georgia  is 
not  exempted  from  being  sued  in  the  Federal  couiis  by  the 
circumstance  that  the  State  is  a  corporator"  (pp.  907-908). 

The  act  of  August  1,  1892  (27  Stat.,  340),  prescribes  an 
eight-hour  day  for  laborers  and  mechanics  ^'employed  by 
the  Government  of  the  United  States,  by  the  District  of 
Columbia,  or  by  any  contractor  or  sub-contractor  upon  any 
of  the  public  works  of  the  United  States  or  of  the  said  Dis- 
trict of  Columbia."  Ujxjn  the  facts  stated  by  you,  those 
who  are  in  the  service  of  the  Panama  liailroad  and  Steam- 
ship Line  are  not  '* employed  by  th^  United  States;"  they  . 
are  employed  by  the  corporation  itself.  Nor  does  the  cor- 
poration appear  to  be  ''a  contractor  upon  any  public  work 
of  the  United  States."  I  am  therefore  of  the  opinion  that 
the  act  in  question  does  not  apply  to  laborers  and  mechanics 
in  the  employment  of  the  Panama  Railroad  and  Steamship 
Line. 

Very  respectfully, 

W.  H.  MOODY. 

The  Secretary  of  War. 
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PERMIT  FOR  USE  AND  OCCUPANCY  OF  FOREST  RESERVE. 

The  Secretary  of  Agriculture  has  authority  under  the  act  of  June  4, 
1897  (30  Stat,  35),  to  grant  a  permit  for  the  use  and  occupancy  of 
certain  land  within  the  Alexander  Archipelago  Forest  Reserve,  Dall 
Island,  Alaska,  for  the  purpose  of  conducting  a  fish  saltery,  oil,  and 
fertilizer  plant 

The  Secretary'  may  grant  such  privilege  for  a  longer  period  than  one 
year,  and  may  charge  and  collect  a  reasonable  sum  for  the  privilege 
granted. 

Department  of  Justice, 

May  31,  1905. 

Sib:  I  have  received  your  letter  of  the  29th  ultimo,  stat- 
ing that  application  has  been  made  to  you  for  a  permit  to 
occupy  a  certain  tract  of  land  situated  within  the  Alexander 
Archipelago  Forest  Reserve,  at  Grace  Harbor,  Dall  Island, 
Alaska,  for  the  purpose  of  conducting  a  fish  saltery,  oil, 
and  fertilizer  plant,  which  has  already  been  built  there  and 
is  of  great  business  importance  to  the  locality. 

You  say  further  that — 

"  It  is  unquestionably  best  for  forest  reserve  interests,  if 
it  can  be  done,  that  leases  or  permits  should  at  times  be 
granted  for  a  term  of  years,  and  also  that,  when  the  privi- 
lege granted  is  of  actual  money  value  to  the  permittee,  a 
reasonable  compensation  should  be  required  from  him.  I 
receive  many  applications  of  this  nature,  in  which  the  appli- 
cant expresses  himself  as  willing  to  pay  a  reasonable  rental." 

You  therefore  request  my  opinion  upon  questions  stated 
b}^  you  as  follows: 

'^  1.  Have  I,  as  Secretary  in  charge  of  forest  reserves, 
legal  authority  to  grant  a  permit  or  lease  under  act  of  June 
4,  1897,  for  the  '  use  and  occupation '  of  forest- reserve  land 
for  the  purpose  set  forth  above? 

"  2.  Have  I  legal  authority  to  grant  this  permit  or  lease 
for  a  period  longer  than  one  year? 

"3.  Have  I  legal  authority  to  require  a  reasonable  com- 
pensation or  rental  for  such  peimit  or  lease  within  the  forest 
reserve  r' 

The  act  of  Congress  approved  June  4,  1897  (30  Stat.,  35), 
concerning  the  forest  reservations,  authorizes  you  to — 

"Make  such  rules  and  regulations  and  establish  such 


Digitized  by  LjOOQ IC 


TTie  Secretary  of  Agriculture.  471 

service  as  will  insure  the  objects  of  such  reservations, 
namely,  to  regulate  thei/r  occupancy  and  use  and  to  preserve 
the  forests  thereon  from  destruction." 

This  act  also  provides  that: 

"  For  the  purpose  of  preserving  the  living  and  growing 
timber  and  promoting  the  younger  growth  on  forest  reser- 
vations, the  Secretary  of  the  Interior,  under  such  rules  and 
regulations  as  he  shall  prescribe,  may  cause  to  be  designated 
and  appraised  so  much  of  the  dead,  matured,  or  large 
growth  of  trees  found  upon  such  forest  reservations  as  may 
be  compatible  with  the  utilization  of  the  forests  thereon, 
and  may  sell  the  same  for  not  less  than  the  appraised  value 
in  such  quantities  to  each  purchaser  as  he  shall  prescribe/' 

The  act  of  Congress  approved  February  1, 1905  (33  Stat., 
628),  transferring  to  your  Department  jurisdiction  over 
forest  reserves,  provides: 

''Sec.  5.  That  all  money  received  from  the  sale  of  any 
products  or  the  xtse  of  any  land  or  resources  of  said  forest 
reserves  shall  be  covered  into  the  Treasury  of  the  United 
States  and  for  a  period  of  five  years  from  the  passage  of 
this  act  shall  constitute  a  special  fund  available,  until  ex- 
pended, as  the  Secretary  of  Agriculture  may  direct,  for  the 
protection,  administration,  improvement,  and  extension  of 
Federal  Forest  Reserves." 

It  appears  that,  while  no  charge  as  such  has  been  made 
on  account  of  the  granting  of  the  privilege  of  using  and 
and  oc!cupying  forest  reservations,  the  permittees  have  been 
required,  as  a  condition  to  the  issuance  of  permits,  to  agroe 
"to  assist  forest  officers  in  the  execution  of  their  duties  by 
furnishing  information  and  actual  help  in  cases  of  emer- 
gency," and  ''to  do  all  in  their  power  to  prevent  forest  fires 
and  to  assist  in  fighting  the  same  without  waiting  to  be 
called  on  to  do  so  by  the  proper  officer,"  which  service  on 
the  part  of  the  persons  securing  permits  is  said  to  have 
been  rendered  unhesitatingly  for  years,  without  objection 
on  the  part  of  Congress  or  anyone  else. 

"In  Decatur  \,  Paulding  (14  Pet.,  497),  it  was  held  that, 
in  general,  the  official  duties  of  the  head  of  one  of  the 
Executive  Departments,  whether  imposed  by  act  of  Con- 
gress or  by  resolution,  are  not  mere  ministerial  duties. 
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The  head  of  an  Executive  Department  of  the  Government 
in  the  administration  of  the  various  and  important  concerns 
of  his  office  is  continually  required  to  exercise  judgment 
and  discretion.  He  must  exercise  his  judgment  in  expound- 
ing the  laws  and  resolutions  of  Congress  under  which  he  is 
from  time  to  time  required  to  act."  {Siverside  Oil  Com- 
pam,y  v.  Hitchcock,  190,  U.  S.,  316,  324.) 

Obviously  any  action  you  may  take  under  the  authority 
conferred  by  the  act  of  1897,  above  quoted,  is  not  merely 
formal  or  ministerial  in  its  nature.  The  jurisdiction  which 
Congress  has  intrusted  to  you  is  essentially  discretionary. 
It  would  therefore  seem  that  when,  in  the  exercise  of  that 
discretion,  you  determine  that  the  granting  of  a  permit  to 
use  and  occupy  a  reservation  for  a  specified  purpose  is  con- 
sistent, according  to  your  judgment,  with  insuring  the 
objects  for  which  the  reservation  was  created,  then  your 
decision  in  the  premises  is  definitive  and  subject  to  review 
in  no  other  way  than  by  the  Congress  from  which  your 
power  to  act  was  derived.  Answering  your  first  question, 
therefore,  I  have  to  advise  you  that,  in  my  opinion,  you 
possess  authority  to  grant  a  permit  for  such  a  purpose  as 
that  set  forth  in  the  application  referred  to  by  you. 

The  legislation  expressh^  referring  to  forest  reservations 
is  silent  with  reference  to  the  period  for  which  the  permits 
may  be  granted,  and  my  attention  has  not  been  called  to  any 
other  statutory  provision  which  can  be  said  to  limit  your 
action  in  this  connection. 

In  granting  the  permits  you  are  to  "  insure  the  objects  of 
such  reservations,"  in  accordance  with  the  language  of  the 
statute,  and  since  in  some  instances  the  fixing  of  a  term  of 
years  as  the  period  of  duration  may  be  "  best  for  the  forest- 
reserve  interests,"  I  am  of  the  opinion  that,  in  such  cases, 
you  are  authorized  to  grant  the  privilege  for  a  longer  term 
than  one  year,  and  consequently  answer  3^our  second  ques- 
tion in  the  affirmative.  Most  assuredly,  however,  as  has 
been  suggested,  the  permits  should  not  be  given  for  a  longer 
period  than,  under  the  circumstances  of  each  case,  would 
seem  reasonable.  They  should  also  be  limited  to  terminate 
whenever  the  reservation  for  any  reason  ceases  to  exist  and 
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upon  breach  of  any  of  the  conditions  under  which  the  privi- 
lege is  granted. 

Under  the  act  of  1897  you  are  simply  directed  to  so  regu- 
late the  occupancy  and  use  of  these  reservations  as  to  insure 
the  objects  thereof  and  preserve  the  forests  thereon  from 
destruction.  The  act  contains  nothing  inconsistent  with  the 
making  of  a  reasonable  charge  on  account  of  the  use  of  the 
reserves  under  the  permit  granted  by  you.  By  the  act  of 
1905  you  are  to  cover  into  the  Treasury  money  received 
from  the  ''use  of  any  land  or  resources"  of  the  reserva- 
tions, which  ''shall  constitute  a  special  fund  ♦  *  ♦  for 
the  protection,  administration,  improvement,  and  extension 
of  the  Federal  forest  reserves."  Any  sums  of  money  real- 
ized in  this  connection  would  thus  tend  to  preserve  the  for- 
ests and  insure  the  objects  of  the  reservations,  and  it  might 
therefore  be  contended  that  Congress,  in  authorizing  you  to 
regulate  their  use  and  occupation,  considered  the  incidental 
question  of  charging  for  their  use  a  proper  subject  to  be 
left  to  your  judgment  and  discretion.  That  such  was  the 
Congressional  intent  finds  support  in  the  fact  that  services 
somewhat  analogous  to  compensation  have  been  required 
for  several  years  without  any  indication  of  a  disapproval 
thereof  on  the  part  of  Congress. 

Furthermore,  your  power  to  prohibit  absolutely  the  use 
or  occupation  of  any  forest  i-eserve,  when  such  action  is 
deemed  by  you  essential  to  insure  its  objects  and  preserve 
the  forests  from  destruction,  would  probably  be  unquestion- 
able, and  that  the  authority  to  prohibit  carries  with  it  the 
right  to  attach  conditions  to  a  permission  is  well  established. 
(2'2  0pin.,13,  27.) 

In  answer  to  your  third  question,  therefore,  I  have  to 
advise  you  that,  in  my  opinion,  you  are  authorized  to  make 
a  reasonable  charge  in  connection  with  the  use  and  occupa- 
tion of  these  forest  reserves,  whenever,  in  your  judgment, 
such  a  couree  seems  consistent  with  insuring  the  objects  of 
the  reservation  and  the  protection  of  the  forests  thereon 
from  destruction. 

Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  Agriculture. 
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PANAMA  CANAL  LABORERS— INVOLUNTARY  SERVITUDE. 

A  person  held  to  labor  or  service  against  his  will,  although  he  may 
have  voluntarily  contracted  to  submit  himself  to  such  control,  is  in  a 
condition  of  involuntary  servitude  within  the  meaning  of  the  Thir- 
teenth Amendment  to  the  Constitution. 

A  laborer  may  agree  to  reside  in  a  specified  place,  to  perform  only 
specific  work,  and  to  remain  in  a  territory  a  specified  time;  but  if 
compelled  by  force  or  law  to  comply  with  his  obligations  in  these 
respects  he,  while  thus  under  compulsion,  is  in  a  condition  of  invol- 
untary servitude. 

Department  of  Justice, 

June  5,  1905. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  15th  ultimo,  in  which  you  inform  me  that  the 
executive  committee  of  the  Canal  Commission  desires  me  to 
formulate  a  series  of  rules  or  regulations  the  observance  of 
which  would  enable  that  committee,  in  making  its  contracts 
for  the  furnishing  of  labor,  to  avoid  a  condition  of  peonage 
under  the  authority  of  the  United  States.  I  believe  that  I 
can  sufficiently  comply  with  your  request  by  conveying  to 
you  a  general  statement  of  my  views  upon  the  subject,  leav- 
ing to  the  Commission  itself  the  duty  of  formulating  such 
rules  as  would  forbid  the  emplo3'ment  of  laborers  under 
conditions  which  would  amount  to  peonage  or  any  form  of 
involuntary  servitude.  With  this  belief  you  have  informed 
me  you  agree. 

Your  request  does  not  refer  to  me  any  question  of  policy 
or  expediences  but  only  leads  me  to  consider  the  effect  upon 
labor  on  the  Isthmian  Canal  of  the  Thirteenth  Amendment 
to  the  Constitution  of  the  United  States,  the  first  section 
of  which  is  as  follows: 

"Neither  slaver}^  nor  involuntary  servitude,  except  as  a 
punishment  for  crime  whereof  the  party  shall  have  been 
duly  convicted,  shall  exist  within  the  United  States,  or  any 
place  subject  to  their  jurisdiction." 

This  is  the  only  provision  in  the  Constitution  which 
expressly  extends  to  ev  ery  place  subject  to  the  jurisdiction 
of  the  United  States.  There  is  no  room  for  debate  or 
occasion  for  interpretation  of  doubtful  word.s.  Wherever 
the  jurisdiction  of  the  United  States  extends  there  the  pro- 
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hibitions  of  this  article  accompany  it.  By  the  treaty  with 
the  Republic  of  Panama,  the  ratifications  of  which  were 
exchanged  on  the  26th  day  of  February,  1904  (33  Stat., 
2234),  the  United  States  acquired  the  land  known  as  the 
Canal  Zone  and  "all  the  rights,  power  and  authority  within 
the  zone  mentioned  ♦  ♦  *  which  the  United  States 
would  possess  and  exercise  if  it  were  the  sovereign  of  the 
territory  *  *  *  to  the  entire  exclusion  of  the  exercise 
by  the  Republic  of  Panama  of  any  such  sovereign  rights, 
power  or  authority."  By  this  treaty  the  Canal  Zone  became 
subject  to  the  jurisdiction  of  the  United  States  and  there- 
fore this  amendment  is  in  force  there.  Its  prohibitions  are 
self-executing  in  the  sense  that  the}'  render  all  laws,  con- 
tracts, customs,  usages,  and  practices  in  violation  of  them 
null  and  void.  Moreover,  any  person  deprived  of  the 
freedom  guaranteed  by  this  amendment  would  be  entitled 
to  its  restoration  by  the  appropriate  process  of  any  court 
exercising  jurisdiction  derived  from  the  authority  of  the 
United  States. 

By  section  2  of  the  amendment,  Congress  is  given  power 
to  enforce  its  provisions  by  appropriate  legislation,  and 
this  legislation  may  be  directed  primaril}'  against  the  action 
of  individuals.  (C/yatt  v.  U7iite(l  States,  197  U.  S.,  207.) 
Congress  has  exercised  this  power  of  legislation  by  impos- 
ing penalties  upon  persons  who  shall  hold,  sell,  or  kidnap 
others  into  slavery  or  a  condition  of  peonage.  (Sees.  1990, 
5525,  5526,  Rev.  Stat.)  Mr.  Justice  Brewer,  in  delivering 
the  opinion  of  the  court  in  the  Clyatt  case^  said  concerning 
the  peonage  act  (and  no  reason  is  perceived  why  the  same 
observation  would  not  apply  in  the  slavery  act): 

"This  legislation  is  not  limited  to  the  Territories  or  other 
parts  of  the  strictly  National  domain,  but  is  operative  in  the 
States  and  wherever  the  sovereignty  of  the  United  States 
extends.  We  entertain  no  doubt  of  the  validity  of  this  leg- 
islation, or  of  its  applicability  to  the  case  of  any  person 
holding  another  in  a  state  of  peonage,  and  this  whether 
there  be  municipal  ordinance  or  State  law  sanctioning  such 
holding.  It  operates  directly'  on  every  citizen  of  the  Repub- 
lic, wherever  his  residence  may  be"  (p.  218). 

It  is  not  necessary  to  determine  whether  these  penal  acts 


Digitized  by  LjOOQ IC 


476    Panama  Canal  Laborers — Involuntary  Servitud<e. 

are  in  force  in  the  Canal  Zone.  It  is  enough  to  say  that  the 
Thirteenth  Amendment  is  in  force  there,  and  must  be 
observed  in  the  employment  of  all  persons.  It  therefore 
becomes  necessary  to  consider  the  meaning  of  this  consti- 
tutional provision.  The  word  "slavery"  is  used  in  it  as 
descriptive  of  the  chattel  slavery  which  once  existed  in  this 
country.  That  any  such  condition  would  be  established  by 
any  officer  of  the  United  States  is  so  inconceivable  that  it 
need  receive  no  attention.  But  the  words  "  involuntary  serv- 
itude" are  much  broader  than  slavery,  and  include  within 
their  meaning  many  forms  of  service  which  can  not  prop- 
erly be  described  as  slavery.  "The  word  servitude,"  said 
Mr.  Justice  Miller  in  giving  the  opinion  of  the  Supreme 
Court  in  the  Slaughter-Ivouse  causes  (16  Wall.,  69),  "is  of 
larger  meaning  than  slavery,  as  the  latter  is  popularly 
understood  in  this  country,  and  the  obvious  purpose  was  to 
forbid  all  shades  and  conditions  of  African  slavery.  It  was 
very  well  understood  that  in  the  form  of  appenticeship  for 
long  terms,  as  it  had  been  practiced  in  the  West  India 
Islands,  on  the  abolition  of  slavery  by  the  English  Govern- 
ment, or  by  reducing  the  slaves  to  the  condition  of  serfs 
attached  to  the  plantation,  the  pui-pose  of  the  article  might 
have  been  evaded,  if  only  the  word  '  slavery'  had  been  used." 

Again,  on  page  72: 

"We  do  not  say  that  no  one  else  but  the  negro  can  share 
in  this  protection.  Both  the  language  and  spirit  of  these 
articles  are  to  have  their  fair  and  just  weight  in  any  ques- 
tion of  construction.  Undoubtedly  while  negro  slavery 
alone  was  in  the  mind  of  the  Congress  which  proposed  the 
Thirteenth  Article,  it  forbids  any  other  kind  of  slavery,  now 
or  hereafter.  If  Mexican  peonage  or  the  Chinese  coolie- 
labor  system  shall  develop  slavery  of  the  Mexican  or  Chinese 
race  within  our  territory,  this  amendment  may  safely  be 
trusted  to  make  it  void." 

Mr.  Justice  Field,  in  a  dissenting  opinion  in  the  same  case, 
said,  in  speaking  of  the  words  "  involuntary  servitude :"  "  It 
is,  however,  clear  that  they  include  something  more  than 
slavery  in  the  strict  sense  of  the  term;  they  include  also 
serfage,  vassalage,  villanagc,  peonage,  and  all  other  forms 
of  compulsory  sei^vice  for  the  benefit  or  pleasure  of  others" 
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(p.  90).  These  expressions  of  opinion,  although  unneces- 
sary to  the  decision  of  the  case,  have  the  weight  of  contem- 
poraneous interpretation  by  eminent  jurists,  and  they  have, 
in  effect,  been  approved  by  the  recent  decision  of  the 
Supreme  Court  in  the  case  of  Clyatt  v.  United  States. 

It  would  be  unwise  to  attempt  a  comprehensive  definition 
of  the  words  ''involuntary  servitude."  It  is  safer  to  scruti- 
nize each  suspected  condition  as  it  appears  and  then  deter- 
mine whether  it  comes  within  the  prohibition  of  the  Con- 
stitution. Without  attempting,  however,  such  a  definition, 
attention  may  be  directed  to  certain  features  frequently 
characterizing  the  employment  of  contract  labor,  which  are 
condemned  by  the  Thirteenth  Amendment.  The  wise  men 
who  framed  this  amendment  were  not  content  only  to  for- 
bid slavery  itself.  Instructed  by  the  lessons  of  all  history, 
they  determined  to  obliterate  all  forms  of  compulsory  labor 
or  service  which  may  almost  imperceptibly  either  develop 
into  slaver}'^  itself  or  exhibit  many  of  its  evils.  I  have  no 
hesitation  in  saying  that  any  person  held  to  labor  or  service 
against  his  will,  although  he  may  have  voluntarily  contracted 
to  submit  himself  to  such  control,  is  in  a  condition  of  involun- 
tary servitude  within  the  meaning  of  the  Constitution. 
Some  exceptions  to  the  generality  of  this  statement  must  be 
made  in  conformity  with  the  opinion  of  the  Supreme  Court 
in  Robertson  v.  Baldwin  (165  U.  S.,  275).  In  this  case  the 
court,  in  holding  that  the  laws  authorizing  the  araest  and 
return  of  a  deserting  seaman  and  the  compulsory  compliance 
with  his  contract  of  shipment,  were  constitutional,  i)ointed 
out  that  the  relations  of  child,  ward,  soldier,  and  sailor  were 
exceptional,  because  from  time  immemorial  it  had  been 
regarded  that  these  classes  of  persons  could  be  held  to  their 
service  specifically  by  compulsion  consistently  with  the  gen- 
eral principles  of  freedom.  In  the  Clyatt  case  the  court 
defined  peonage  as  a  condition  of  compulsory  service,  based 
upon  the  indebtedness  of  the  peon  to  the  master,  and  held 
that  it  was  immaterial  whether  this  condition  had  its  origin 
in  a  voluntary  contract  of  service  or  in  some  provision  of 
law.  Peonage  and  coolieism  have  the  essential  feature  in 
common,  that  a  person  who  engages  himself  to  work  is  held 
by  compulsion  to  the  performance  of  his  contract.     A  con 
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tract  to  submit  oneself  to  such  compulsion  can  not  endure 
the  test  of  the  Thirteenth  Amendment;  and  if,  by  virtue  of 
its  terms,  any  person  is  held  by  compulsion  of  force  or  law 
to  the  specific  performance  of  his  engagement  to  labor,  he 
is,  in  my  opinion,  in  the  condition  of  involuntary  servitude 
forbidden  b}'^  the  Thirteenth  Amendment. 

It  is  stated  that  the  Commission  proposes  to  import  Orien- 
tal aliens  under  contract  to  perform  labor  on  the  canal. 
The  condition  of  such  laborers  is  not  necessarily  one  of 
involuntary  servitude,  but  it  may  be,  and  in  fact  usualh^  is, 
a  condition  of  involuntary  servitude  limited  in  duration. 
This  is  clearly  shown  by  an  examination  of  the  relation  of 
the  laborer  to  his  employer,  which  has  come  to  be  described 
as  coolieism  in  the  various  parts  of  the  world  where  it 
exists.  A  description  of  a  typical  case  of  coolieism  will 
illustrate  the  applicability  of  the  principles  I  have  stated 
and  indicate  the  danger  to  be  avoided  in  the  employment  of 
contract  labor  in  the  construction  of  the  Isthmian  Canal.  I 
invite  your  attention  to  a  description  of  it  where  it  exists 
with  its  best  safeguards  under  the  control  of  a  humane, 
enlightened  nation.  In  some  of  the  British  West  India 
islands  many  of  the  natives  of  the  East  Indies  are  employed 
under  this  system.  In  the  Encyclopaedia  Britannica,  under 
the  title  ''coolie,"  a  summary  of  the  laws  prevailing  in 
India,  where  the  coolies  are  recruited,  is  given  as  follows: 

''Resident  colonial  emigration  agents  are  appointed  for 
the  different  ports.  They  appoint  sub-agents  or  remitting 
parties,  who  must  bear  licenses  from  the  Protector  of  Emi- 
grants at  Calcutta.  It  is  their  business  to  beat  up  the  coun- 
try for  coolies  when  there  is  a  demand  for  them.  The 
intending  emigrants,  when  collected,  must  be  taken  by  the 
agents  before  the  resident  magistrate  of  the  district,  who 
registers  each  one.  A  copy  or  certiticate  of  registration  is 
given  to  each  coolie,  stating  particulars  as  to  age,  sex, 
name,  caste,  and  former  occupation.  Of  these  documents 
duplicates  are  transmitted  to  the  colonial  emigration  agent. 
When  this  formalit}'  has  been  complied  with  the  coolie  is 
then  sent  on  to  the  depot  and  examined  there  by  the  colo- 
nial agent  and  surgeons.  If  physically  unlit  for  the  work 
for  which  he  is  wanted,  of  course  he  is  summarily  rejected. 
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Each  coolie  ship  must  undergo  rigorous  sanitary  inspection 
and  carry  a  surgeon,  who  reports  on  all  the  deaths  and  cases 
of  sickness  that  occur  during  the  passage.  The  contract 
which  the  coolie  signs  with  the  emigration  agent-binds  him 
to  serve  not  more  than  for  seven  and  one-half  hours  a  day  for 
five  years,  as  an  agricultural  laborer,  on  the  estate  to  which 
he  may  be  sent  by  the  authorities  at  the  port  of  debarka- 
tion. The  wage  in  money  is  to  be  that  which  from  time  to 
time  is  paid  to  unindentured  laborers  in  the  colony.  (In 
Demerara  the  Indian  coolie  earns  Is.  2d.  a  day,  women 
about  Is.,  and  children  6d.  each.)  The  coolie  also. is  pro- 
vided with  a  house,  gai-den,  and  medical  attendance — rations 
and  clothing  being  subject  to  the  special  arrangements 
affecting  wages;  while  at  the  end  of  ten  years'  seiTice  they 
are  entitled  to  a  free  return  passage  to  India." 

After  their  deportation  to  the  place  where  they  are  to  be 
employed,  their  typical  condition  is  shown  in  an  ordinance 
to  consolidate  and  amend  the  laws  relating  to  immigration, 
enacted  in  1899  and  amended  in  1902,  by  the  legislative  au- 
thority of  Trinidad  and  Tobago.  This  ordinance  appears 
in  a  blue  book  presented  to  both  Houses  of  Parliament  :  j 
April,  1904.  I  have  examined  it  with  care,  and  believe  that 
the  following  is  a  fair  statement  of  its  essential  provisions: 

An  immigration  department  was  created,  whose  head  is 
termed  "the  Protector  of  Immigrants."  It  is  his  duty  to 
inspect  the  condition  and  treatment  of  the  immigrants,  their 
dwellings,  and  hospitals.  Under  him  are  medical  oflScers, 
inspectors,  clerks,  and  interpreters,  and  emigrant  agents. 
The  department  is  given  full  powers  to  make  inquiries  and 
is  charged  with  the  duty  of  prosecuting  any  offenses  against 
the  ordinances.  An  immigration  fund  is  established  and 
supplied  from  the  indenture  fees  received  from  employers, 
from  the  proceeds  of  the  immigration  tax,  and  from  any 
sum  appropriated  by  the  legislative  council.  From  this 
fund  is  paid  the  annual  cost  of  immigration.  Immigrants 
can  be  introduced  only  on  application  by  employers  after 
leave  is  given  to  do  so  by  the  public  authorities.  Care  is 
taken  for  the  health  and  treatment  of  immigrants  during 
the  voyage,  and  upon  arrival  they  are  allotted,  under  the 
direction  of  the  Protector  of  Immigi-ants,  to  the  several 
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employers  who  have  made  application.  Husbands  may  not 
be  separated  from  their  wives,  nor  minors  and  infants  from 
their  parents  or  guardians.  Employers  are  bound  to  pro- 
vide suitable  dwellings  and  hospitals  for  the  immigrants, 
both  of  which  are  under  rigid  public  supervision.  An 
indenture  is  entered  into  by  which  the  males  agree  to  serve 
five  years  and  the  females  for  three  years  from  the  date  of 
allotment.  The  term  may  be  extended  by  agreement  for 
periods  not  exceeding  one  year.  An  indentured  immigrant 
must  be  present  for  work  every  day,  except  Sundays  and 
holidays,  for  nine  hours,  but  must  be  allowed  half  an  hour 
out  of  the  nine  hours  for  eating  and  rest.  He  can  not, 
however,  be  compelled  to  labor  for  more  than  forty-five 
hours  per  week,  except  during  the  reaping  of  crops,  and  no 
task  shall  be  assigned  to  him  which  can  not  be  completed 
within  a  working  day  of  seven  hours  without  extraordinary 
exertion.  By  agreement  the  indentured  immigrant  may 
work  overtime,  not  exceeding  fifteen  hours  in  any  one  day, 
payment  for  which  rfiall  be  by  the  hour.  The  rate  of 
wages  for  time  work  is  prescribed  by  the  ordinance,  and  it 
is  provided  that  for  task  work,  or,  as  we  should  call  it, 
piecework,  the  rate  shall  be  that  ordinarily  paid  for  the 
same  kind  of  work  to  free  laborers.  Penalties  are  imposed 
upon  the  employers  for  assaults,  ill  treatment,  or  the  un- 
lawful witholding  of  wages.  The  price  of  goods  supplied 
on  credit  can  not  be  withheld  from  wages  due.  The  inden- 
tured immigrant,  who  does  work  improperly,  is  liable  to  the 
penalties  of  tine,  imprisonment,  and  forfeiture  of  wages. 
He  may,  but  is  not  compelled  to,  serve  as  a  watchman,  and 
if  he  neglects  his  dut}^  as  watchman  he  is  liable  to  a  penalty 
of  fine  or  imprisonment.  Drunkenness,  fraud,  or  decep- 
tion in,  or  non-performance  of  work,  abusive,  insijlting,  or 
threatening  w^ords  or  gestures  to  the  employer  or  others  in 
authority,  negligence  by  which  dtusnage  is  caused,  sale  of 
the  employer's  property,  hindering  any  other  immigrant  in 
the  performance  of  his  work,  persuading  or  attempting  to 
persuade  other  immigrants  unlawfully  to  refuse  to  work, 
absenting  himself  from  work  without  lawful  excuse,  refusal 
or  neglect  to  attend  at  the  specific*  time  and  place  for  the 
performance  of  work,  and  refusal   or  neglect  to  begin  or 
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finish  any  parti<!ular  work  whirh  he  has  been  directed  to 
perforai,  are  severally  punishable  by  tine  or  imprisonment. 
The  indentured  immigrant  must  reside  on  the  plantation,  and 
if  he  leaves  it  without  leave  of  absence,  may  be  arrested 
and  returned,  or  imprisoned  at  hard  labor.  If  he  is  absent 
without  leave  for  more  than  three  days  he  is  deemed  a 
deserter,  and  is  liable  to  a  penalty  of  fine  or  imprisonment, 
or  both.  If  he  is  an  habitual  idler  ho  is  liable  to  imprison- 
ment. The  services  of  the  indentured  immigrant  may  be 
transferred  by  the  public  authorities  to  other  emploj'ers. 
His  term  of  service  does  not  expire  unless  he  has  fulfilled 
the  legal  obligations  of  his  indenture,  and  in  determining 
the  time  served  the  periods  of  imprisonment,  desertion,  or 
unlawful  absence  shall  be  deducted,  so  that  he  shall  actually 
work  the  full  time  agreed  upon.  If  he  has  completed  his 
term  of  service  he  is  entitled  to  a  certificate  of  exemption 
from  labor  and  a  passport  to  leave  the  colony.  It  is  unlaw- 
ful to  transport  him  from  the  colony  unless  he  has  such  a 
passport.  If  he  has  completed  a  residence  of  ten  years  be 
shall  be  transported  to  the  country  whence  he  came,  partly 
at  the  public  expense.  By  the  indenture  the  immigrant 
voluntarily  agrees  to  serve  under  the  conditions  described. 
A  discussion  of  the  economic  wisdom  of  the  necessity  or 
humanity  of  the  method  of  employing  labor  disclosed  in 
this  ordinance  is  outside,  the  scope  of  my  duty.  Indeed,  it 
may  be  said  that  such  a  discussion  is  no  longer  open  to  any 
American  citizen.  These  questions  were  closed  by  the  Thir- 
teenth Amendment.  I  entertain  no  doubt  that  the  condition 
described  in  this  ordinance  is  that  of  involuntary  servitude 
and  not  the  less  involuntary  servitude  because  the  contract 
of  service  in  which  the  laborer  submits  to  the  conditions 
prescribed  by  the  ordinance  was  entered  into  freely  and 
voluntarily  and  under  careful  public  supervision.  Under 
the  provisions  of  the  ordinance  the  laborer,  during  the 
agreed  term  of  his  service,  is  not  a  free  laborer.  He  does  not 
choose  the  work  in  which  he  is  to  engage.  He  must  reside 
upon  a  plantation  which  he  can  not  leave  without  permis- 
sion. If  he  absents  himself  from  work  without  lawful 
excuse  or  refuses  or  neglects  to  attend  at  the  specific  time 
and  place  for  the  performance  of  work  or  to  begin  or  finish 
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any  particular  work  which  he  is  directed  to  perform,  he  is 
punishable  by  tine  or  imprisonment.  If  he  is  an  habitual 
idter  he  is  liable  to  imprisonment.  If  he  deserts  his  planta- 
tion he  is  liable  to  a  fine  or  imprisonment,  or  both.  For 
many  other  offenses  specified  in  the  ordinance  he  may  be 
imprisoned,  and  it  is  expressly  provided  that  the  time« 
during  which  he  is  imprisoned  shall  not  be  included  in  the 
time  which  he  has  agreed  to  work,  with  the  result  that  by 
the  operation  of  the  ordinance  he  is  compelled  by  law 
specifically  to  work  the  full  time  upon  which  he  has  agreed. 
He  is,  while  thus  held  to  compulsory  labor,  in  a  condition 
of  involuntary  servitude.  {Clyatt  v.  United  States.)  A 
laborer  may  agree  to  serve  for  a  specified  time,  and  is  liable 
for  damages  for  the  breach  of  his  contract,  and  may,  in 
certain  extreme  cases,  be  made  by  law  punishable  for  the 
willful  abandonment  of  his  labor.  But  when  he  is  held  by 
compulsion  of  law  or  force  to  complete  the  labor  which  he 
has  engaged  to  perform,  he  is  thereby  held  in  a  condition 
of  involuntary  servitude.  A  laborer  may  agree  to  reside 
in  a  specified  place,  to  perform  only  specified  work,  and  to 
remain  in  the  territory  a  specified  time,  but  if  he  is  com- 
pelled by  force  to  comply  with  his  obligations  in  these 
respects  he,  while  thus  under  compulsion,  is  in  a  condition 
of  involuntary  servitude. 

In  the  employment  of  labor  upon  the  canal  the  utmost 
care  should  be  taken  to  exclude  the  conditions  which  have 
been  indicated  as  those  of  involuntary  servitude  or  any  other 
conditions  of  like  effect  or  tendency.  This  care  should  be 
exercised  not  only  in  making  the  contracts  to  which  the 
United  States  is  a  party,  but  in  scrutinizing  the  contracts, 
usages,  and  practices  between  those  who  agree  to  furnish 
contract  labor  to  the  United  States  and  the  laborers  them- 
selves. What  rules,  regulations,  oflScers,  and  inspectors 
may  be  needed  in  order  that  the  employment  of  labor  may 
not  be  violative  of  the  Thirteenth  Amendment  may  well  be 
left  to  the  discretion  of  the  Commission. 
Respectfully, 


The  Secretary  of  War. 


W.  H.  MOODY. 
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PRESIDENT— EXTENSION    OF    TRUST    PATENTS  TO    INDIAN 

LANDS. 

The  allotment  act  of  February  8,  1887  (24  Stat,  388)  does  not  contem- 
plate that  the  President  may  extend  the  period  of  twenty-five  yeans 
as  to  all  trust  patents  issued  to  Indian  allottees  of  land,  but  only  that 
such  extension  may  be  made  in  particular  cases,  in  the  discretion  of 
the  President. 

Department  op  Justice, 

Ju7ie  5,  1905. 
Sir:  1  have  the  honor  to  acknowledge  receipt  of  your 
request,  dated  the  Slst  ultimo,  for  an  opinion  upon  the 
question  of  the  legality  of  your  extending  the  term  of  all 
the  trust  patents  issued  to  Indian  allottees  of  land,  and  now 
outstanding,  so  as  to  make  them  cover  the  natural  lives  of 
the  allottees. 

The  allotment  act  of  February  8, 1887  (24  Stat.,  388)  pro- 
vides for  trust  patents  to  allottees  to  be  good  for  twenty- 
five  years,  to  be  followed  by  other  patents  under  which  the 
lands  will  be  alienable.  Referring  to  the  twenty -five  years' 
period,  the  act  has  the  following  proviso: 

''That  the  President  of  the  United  States  may  in  any 
case  in  his  discretion  extend  the  period." 

It  will  be  observed  that  the  words  " in  any  case"  would 
seem  to  indicate  that  the  wholesale  extension  of  the  patents 
was  not  intended,  but  that  a  special  examination  or  knowl- 
edge of  particular  cases  was  contemplated.  That  this  was 
the  actual  purpose  of  using  those  words  appears  from  a 
conference  report  upon  the  bill.  The  conferees  on  the  part 
of  the  House,  in  their  formal  statement,  say: 

"Amendment  7  allowed  the  President  of  the  United 
States,  in  his  discretion,  to  extend  the  period  in  which  the 
lands  allotted  to  individual  Indians  should  be  held  in  trust 
by  the  United  States.  The  conference  report  only  inserts 
the  words  'in  any  case,'  so  as  to  require  the  President  to 
extend  this  period  only  in  special  cases.'^'* 

1  am  of  the  opinion,  accordingly,' that  a  general  extension 
of  the  time  in  the  manner  proposed  would  be  contrary  to 
the  intent  of  the  act. 
RespectfuUv, 

W.  H.  MOODY. 
The  President. 
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PRESIDENT— DEPOSIT  OF  PANAMA  CANAL  FUNDS  IN  BANK. 

Section  5  of  the  act  of  June  28,  1902  (32  Stat.,  483),  appropriating 
$10,000,000  for  use  in  the  construction  of  the  Panama  Canal,  does  not 
authorize  the  President  to  deposit  $1,500,000  of  that  sum  with  the  In- 
ternational Banking  Corporation  of  New  York,  upon  the  condition 
that  the  bank  will  maintain  the  new  coinage  of  the  Republic  of 
Panama  at  its  legal  parity  with  gold,  supply  the  Isthmian  Canal  Com- 
mission with  said  coinage,  and  sell  foreign  and  domestic  exchange  at 
reasonable  rates — a  deposit  upon  such  conditions  not  being  an  incident 
of  the  financial  operations  to  be  carried  on  for  the  Government  by  the 
bank,  but  a  distinct  deposit  of  public  money  with  a  private  bank  for 
its  own  purposes. 

The  President  may  enter  into  a  similar  contract  with  that  company 
which  would  not  involve  the  deposit  of  the  money  in  question,  but 
provide  for  payment,  out  of  the  sum  appropriated,  for  the  services 
which  it  is  desired  to  have  the  bank  perform. 

Department  of  Justice, 

June  9,  1905. 

Sir:  I  have  your  letter  of  April  11  last,  asking  my  opinion 
upon  the  legality  of  the  proposed  arrangement  whereby 
$1,500,000  of  the  $10,000,000  appropriated  by  section  5  of 
the  act  approved  June  28,  1902  (32  Stat.,  483),  concerning 
the  construction  of  an  isthmian  canal,  may  be  deposited  with 
the  International  Banking  Corporation,  a  banking  concern 
having  its  principal  oflSce  in  New  York  City  and  a  branch 
office  in  Panama,  conditioned  upon  the  said  bank  maintaining 
the  new  coinage  of  the  Republic  of  Panama  at  its  legal  parity 
with  gold,  supplying  the  Isthmian  Canal  Commission  with 
said  coinage,  and  selling  foreign  and  domestic  exchange  at 
reasonable  rates. 

You  say  that  the  Secretary  of  the  Treasury  is  of  the 
opinion  that  under  the  laws  controlling  the  deposit  of 
moneys  of  the  United  States  this  plan  can  not  in  any  of  its 
forms  be  adopted,  but  that  he  suggests  'Hhat  possibly  the 
opinion  of  the  Attorney-General  should  be  obtained  and 
would  be  controlling  in  this  matter." 

1  have  given  this  subject  careful  consideration  and  have 
examined  the  laws  to  which  the  Secretary  of  the  Treasury 
refers. 

The  act  for  the  construction  of  the  canal  contains  the 
following: 
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"Sec.  5.  That  the  sum  of  ten  million  dollars  is  hereby 
appropriated,  out  of  any  money  in  the  Treasury  not  other- 
wise appropriated,  toward  the  project  herein  contemplated 
by  either  route  so  selected. 

"And  the  President  is  hereby  authorized  to  cause  to  be 
entered  into  such  contract  or  contracts  as  may  be  deemed 
necessary  for  the  proper  excavation,  construction,  com- 
pletion, and  defense  of  said  canal,  harbors,  and  defenses,  by 
the  route  finally  determined  upon  under  the  provisions  of 
this  act." 

The  Constitution  forbids  the  taking  of  money  from  the 
Treasury  except  in  consequence  of  an  appropriation  made 
by  law,  and  this  section  5,  just  quoted,  seems  to  be  the  only 
law  which  can  be  relied  upon  as  authorizing  the  taking  of 
the  11,500,000  from  the  Treasury. 

When  that  statute  was  passed,  the  canal  project  was  nec- 
essarily more  or  less  vague,  and  consequently  Congress 
intrusted  to  the  President  $10,000,000,  to  be  used  as  might 
be  found  necessary,  besides  making  provision  for  the  larger 
outlay  necessary  to  actually  construct  the  canal. 

The  second  paragraph  of  section  5  does  not  seem  to  limit 
the  particular  appropriation  intended  to  be  intrusted  to  the 
President  by  the  first  paragraph  taken  in  connection  with 
the  general  discretion  vested  in  him  by  the  remainder  of 
the  act;  but  even  if  it  is  intended  to  confine  the  second 
paragraph  to  contracts,  it  leaves  a  very  broad  discretion. 
The  President  is  authorized  to  cause  to  be  entered  into  such 
contract  or  contracts  as  may  be  deemed  necessary  for  the 
proper  excavation,  construction,  completion,  and  defense 
of  the  canal,  etc.  He  is  not  merely  authorized  to  cause 
such  contracts y<?r  excavation,  construction,  etc.,  as  may  be 
deemed  necessary  to  be  entered  into,  but  such  contracts  as 
may  he  deeftned  necessary  for  the  excavation,  construction, 
etc.  Evidently  there  is  a  distinction  here,  since  it  would 
hardly  be  expected  that  he  would  enter  into  a  contract 
specifically  for  the  "defense"  of  the  canal. 

It  seems  to  me  that  the  ten  millions  of  dollars  are  intended 
to  be  intrusted  to  him  to  be  used  in  almost  any  way  which, 
in  his  judgment,  will  tend  to  accomplish  the  objects  of  the 
Isthmian  canal  act.     Part  of  that  sum  has  accordingly  been 
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expended  in  ascertaining  whether  a  good  title  could  be  given 
b}'  the  Panama  Canal  Company. 

It  is  recognized  in  section  5153,  Revised  Statutes,  that 
the  Government  may  need  "financial  agents,"  and  the  Sec- 
retary of  the  Treasury  is  authorized  to  designate  national 
banks  as  such  agents.  Neither  this  section  nor  any  other 
that  1  find  forbids  the  employment  of  other  than  national 
banks  as  such  financial  agents,  and  it  can  not  be  supposed 
that  all  the  manifold  financial  operations  in  which  the  Gov- 
ernment might  from  time  to  time  be  compelled,  by  treaties, 
contracts,  and  laws,  to  engage,  are  intended  to  be  regulated 
by  the  statutes  concerning  deposits  and  disbursements. 

The  financial  business  of  the  Government  in  its  larger 
aspects  would  be  crippled  by  such  a  plan. 

The  scheme  in  question  involves  the  construction  of  a 
financial  agency  to  perform  numerous  and  constant  and 
peculiar  financial  operations.  The  making  of  some  such 
arrangement,  if  deemed  by  the  President  necessary  for  the 
purpose  of  accomplishing  the  excavation,  etc.,  of  the  canal, 
would  seem  to  be  within  the  discretion  given  by  the  act 
authorizing  such  construction.  He.  can  not  perform  all  the 
transactions  himself.  He  must  have  an  agent,  and  it  seems 
to  be  also  within  his  discretion  to  select  such  agent.  But 
as  I  understand  the  particular  scheme,  it  provides  for  a 
deposit  of  $1,500,000,  not  to  be  used  in  the  Government's 
financial  operations,  but  to  be  used  by  the  company  for  its 
own  purposes,  the  use  of  it  to  be  in  the  nature  of  payment 
for  services  to  be  rendered  to  the  Government. 

The  deposit,  therefore,  is  not  an  incident  of  the  financial 
operations  to  be  carried  on  for  the  Government  by  the  finan- 
cial agent,  but  a  distinct  deposit  of  public  moneys  with  a 
private  bank  in  the  city  of  New  York. 

This  seems  to  be  contrary  to  the  letter  and  more  clearly 
to  the  spirit  of  the  statutes  for  the  protection  of  public 
funds,  which  statutes  were  carefully  contrived  after  a  more 
or  less  troublesome  experience,  and  I  am  of  the  opinion 
that  it  would  not  be  lawful.  (See  Revised  Statutes,  sees. 
5497,  5153,  3620,  3648,  3621,  3639,  5490,  etc.) 

But  I  see  no  legal  objection  to  the  President's  entering  into 
a  contract  of  a  similar  kind  with  the  International  Banking 
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Corporation,  which  would  not  involve  the  depositing  of  the 
$1,500,000,  but  would   provide  for  paynoient,  out  of  the 
$10,000,000  above  referred  to,  for  the  services  which  it  is 
desired  to  have  the  company  perform. 
Respectfully, 

W.  H.  MOODY. 
The  Secretary  of  War. 


CIVIL-SEKVICE  LAW— TEMPORARY  LABORERS— TRANSFER. 

Section  3  of  the  act  of  April  28,  1902  (32  Stat,  171),  providing  for  the 
transfer  to  the  classified  service  of  the  *' additional  clerks  on  the  tem- 
porary rolls  and  other  employees  rendered  necessary  because  of  the 
increased  work  incident  to  the  war  with  Spain,"  operated  to  classify 
only  those  employees  occupying  positions  which  at  that  time  were 
within  the  purview  of  the  Civil  Service  act  and  regulations,  and  did 
not  place  within  the  classified  service  laborers  employed  on  the  tem- 
porary roll  without  regard  to  the  character  of  their  work. 

Department  of  Justice, 

June  9,  1906. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  April  19,  1906,  with  inclosure,  asking  an  expres- 
sion of  my  opinion  as  to  the  effect  of  the  provisions  of  the 
act  of  April  28,  1902,  transferring  to  the  classified  service 
the  "additional  clerks  on  the  temporary  rolls  and  other 
employees  rendered  necessary  because  of  increased  work 
incident  to  the  war  with  Spain."  That  is  to  say,  Did  the 
provisions  of  that  act  operate  to  place  within  the  classified 
service  laborers  employed  on  the  temporary  roll  without 
regard  to  the  character  of  their  work? 

The  particular  section  of  the  act  of  April  28,  1902  (32 
Stat.,  171),  concerning  which  the  question  is  raised,  reads 
as  follows: 

"Sec.  3.  That  the  additional  clerks  on  the  temporary 
rolls  and  other  employees  rendered  necessary  because  of 
increased  work  incident  to  the  war  with  Spain,  and  under 
the  act  of  June  thirteenth,  eighteen  hundred  and  ninety- 
eight,  providing  for  war  expenditures  and  for  other  pur- 
poses, heretofore  appointed  and  who  are  now  employed  in 
the  several   departments  of  the  Government,  are  hereby 
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transferred  to  the  classified  service  as  of  their  present  grade 
or  rate  of  compensation,  respectively,  and  shall  be  continued 
in  the  several  departments  where  now  employed,  without 
further  examination,  subject,  however,  to  transfer,  promo- 
tion, or  removal  the  same  as  other  clerks  and  employees  in 
the  classified  service." 

I  find  that  in  appropriating  for  the  temporary  force  ren- 
dered necessary  because  of  increased  work  incident  to  the 
war  with  Spain,  Congress  from  year  to  year  used  substan- 
tially the  following  language: 

^*That  the  term  of  temporary  service  of  such  additional 
clerks  and  other  employees  rendered  necessary  because  of 
increased  work  incident  to  the  war  with  Spain  who  have 
been  appointed  in  the  various  departments  of  the  Govern- 
ment under  the  provisions  of  'An  act  making  appropria- 
tions to  supply  deficiencies  in  the  appropriations  for  the 
fiscal  3^ear  ending  June  thirtieth,  eighteen  hundred  and 
ninety-eight,  and  for  prior  years,  and  for  other  purposes,' 
approved  July  seventh,  eighteen  hundred  and  ninety-eighty 
shall  be  extended  for  the  term  of  one  year,  without  compli- 
ance with  the  conditions  pi;escribed  by  the  act  entitled  'An 
act  to  regulate  and  improve  the  civil  service,'  approved 
January  sixteenth,  eighteen  hundred  and  eighty-three,  pro- 
vided that  they  are  otherwise  competent."    (30  Stat.,  889.) 

It  is  clear  that  the  temporary  force  Congress  is  here  pro- 
viding for  without  compliance  with  the  conditions  pre- 
scribed b\^  the  Civil  Service  act,  is  that  force  which,  without 
such  exemptions,  could  be  appointed  only  in  conformity 
with  the  requirements  of  the  civil-service  rules  and  regula- 
tions. It  is  plain  that  Congress  did  not  attempt  to  waive 
the  civil-service  requirements  as  to  those  to  whom  it  never 
applied,  so  that  when  we  come  to  the  interpretation  of  the 
act  of  April  28,  1902  (supra),  transferring  this  temporary 
force  to  the  classified  service,  the  language  of  inclusion 
must  be  held  applicable  only  to  those  whom  Congress  had 
in  mind  when  it  authorized  their  appointment  without  com- 
pliance with  the  civil-service  rules  and  regulations. 

In  the  enactment  of  section  3  of  the  act  of  April  28, 1902 
(supra),  transferring  the  temporary  force  to  the  classified 
service,  it  clearly  was  not  the  intent  of  Congress  to  alter 
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the  status  of  the  positions  held  by  such  appointees,  but 
merely  to  bring  within  the  classified  service  those  employees 
whose  positions  were  already  within  the  purview  of  that 
service,  but  for  whose  appointment  Congress  had  specific- 
ally suspended  the  operation  of  the  civil-service  rules  and 
regulations. 

This  intent  of  Congress  is  more  clearly  shown  by  the  fol- 
lowing extract  from  the  Congressional  Record  covering 
the  debate  upon  the  question  of  the  classification  contained 
in  the  section  under  consideration: 

"  Mr.  Livingston.  Every  head  of  a  department  or  bureau 
that  came  before  the  sub-committee  stated  that  they  did  not 
propose  to  exchange,  or  were  not  willing  to  exchange,  these 
temporary  clerks,  who  have  had  experience  and  have  be- 
come conversant  with  the  work  in  hand.  The  heads  of 
departments  and  chiefs  of  bureaus  were  not  willing  to 
exchange  these  clerks  for  the  clerks  of  the  classified  service. 

"Now,  if  we  should  drop  these  temporary  clerks  we 
should  have  to  authorize  these  bureaus  and  departments  to 
take  from  the  classified  service  an  equal  number  of  clerks. 
There  would  be  no  money  saved,  while  at  the  same  time 
you  would  lose  the  benefit  of  the  experience  and  eflEicienc}'^ 
which  these  temporary  clerks  have  acquired. 

•  *  *  *  * 

*^  Mr.  Moody.  Mr.  Chairman,  when  this  temporary  force 
was  first  created,  which  was  done  upon  the  legislative  ap- 
propriation bill  some  years  ago,  1  opposed  the  provision 
very  vigorously.  I  thought  then,  and  I  think  now,  that 
this  force  might  well  have  been  drawn  from  the  ordinary 
channels  of  the  civil  service.  But  we  could  not  well  deny 
the  requests  of  the  heads  of  the  Executive  Departments  of 
the  Government  when  they  said  that  this  temporar}'  force 
was  absolutely  necessary  to  the  conduct  of  the  public 
business.     *    *    * 

"  It  has  been  said  to  us  from  year  to  year  that  the  growth 
of  the  Government  work  as  the  result  of  the  Spanivsh  war 
ha«  been  such  that  these  temporary  clerks  would  be  needed 
permanently.  As  a  member  of  the  Committee  on  Appro- 
priations, 1  have  been  reluctant  to  consent  to  the  transfer  of 
these  clerks  to  the  classified  service;  but  I  have  been  con- 
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vinced  that  the  best  interests  of  the  service  require  their 
transfer  to  the  permanent  classified  force  at  this  time. 
*  «  »  «  * 

"Mr.  Hemenway.  *  *  *  Consequently,  the  appro- 
priation is  temporary;  but  as  time  i-an  on  the  chiefs  of 
divisions  insisted  that  they  needed  the  force,  and  insisted 
that  they  could  not  get  along  without  it.  They  say  it  is  a 
better  force  than  the  force  they  could  get  through  the  civil 
service,  and  they  asked  the  committee  to  put  these  clerks 
under  the  civil  service."  (Cong.  Rec,  vol.  35,  part  2, 
pp.- 1469-1471.) 

It  will  therefore  be  seen  that  the  temporary  force  which 
Congress  thus  sought  to  transfer  to  the  classified  service 
included  only  those  who  were  originally  exempted  from  the 
operation  of  the  Civil  Service  act  and  regulations,  and  did 
not  comprehend  laborers  whose  positions  not  only  were 
never  within  the  classified  service,  but  which,  by  the  pro- 
visions of  the  Civil  Service  act,  were  expressly  prohibited 
from  inclusion  in  such  service. 

Briefly  stated,  the  purpose  of  Congress  with  respect  to 
these  employees  seems  to  have  been  this:  In  making  pro- 
vision for  this  force  of  temporary  employees  rendered  nec- 
essary because  of  increased  work  incident  to  the  war  with 
Spain,  Congress  regarded  the  urgency  of  the  occasion  as 
demanding  that  the  appointments  be  made  with  the  le^st 
possible  delay,  and  accordingly  enacted  that  they  should  be 
made  without  compliance  with  the  Civil  Service  act  and 
regulations,  which  act  and  regulations  were  thereby  sus- 
pended tempoi'arily. 

Now,  when  it  came  to  the  final  disposition  of  this  force  of 
temporary  employees,  Congress,  in  the  act  of  April  28, 
1902,  did  nothing  more  than  to  declare,  in  efifect,  that  the 
Civil  Service  act  and  regulations  should  be  given  full  force 
and  opemtion  with  respect  to  these  employees,  imposing 
the  single  restriction  that  in  passing  into  the  classified  serv- 
ice they  should  not  be  required  to  take  a  further  examina- 
tion. In  other  words,  the  status  of  the  employees  thereafter 
followed  the  status  of  the  positions  which  they  held.  If 
their  positions  at  that  time  were  within  the  purview  of  the 
classified  civil  service,  then  by  the  operation  of  the  section 
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under  consideration  tlie  employee  became  classified.  On 
the  other  hand,  if  the  employee  occupied  a  position  not 
theretofore  within  the  purview  of  the  classified  service,  then 
the  operation  of  this  section  did  not  alter  his  status. 

Pursuing  the  inquiry  we  find  that  the  expression  '*  clerks 
and  other  employees,"  as  applied  to  this  increased  force  in- 
ddent  to  the  war  with  Spmin,  did  not  have  its  origin  in  the 
appropriation  here  considered,  but  was  before  in  somewhat 
common  use  as  applied  to  the  same  subject.  It  may  be  use- 
ful to  consider  what  its  meaning  was  in  its  earlier  stages: 

The  deficiency  act  approved  May  31,  1898  (30  Stat.,  422), 
appropriates  "  for  temporary  employment  of  such  addi- 
tional force  of  clerks,  messengers,  laborers,  and  other  as- 
sistants "  as  may  be  necessary.  Here  the  ^'  other  assistants" 
do  not  include  laborers,  for  they  are  specifically  mentioned. 

The  deficiency  act  approved  July  7,  1898(30  Stat.,  696), 
for  the  War  Department,  appropriates  ''for  the  employ- 
ment of  such  additional  temporary  force  of  clerks,  mes- 
sengers, laborers,  and  other  assistants  "  as  may  be  necessary. 
Here,  too,  "other  assistants"  do  not  include  laborers  for 
the  same  reason  as  above. 

The  deficiency  act  of  January  6,  1899  (30  Stat.,  772), 
appropriates  ''for  the  employment  of  such  additional  tem- 
porary force  of  clerks,  messengers,  laborers,  and  other 
assistants"  as  may  be  necessary.  For  the  same  reason 
laborers  are  not  included  in  "other  assistants." 

The  legislative,  executive  and  judicial  appropriation  act 
of  February  24,  1899  (30  Stat.,  865),  for  the  Internal  Rev- 
enue Bureau,  appropriates  "for  additional  clerks  and  other 
employees."  For  aught  that  appears  this  "other  em- 
ployees" might  include  laborers.  But  the  same  act  also 
appropriates  "for  employment  *  *  *  of  such  addi- 
tional temporary  force  of  clerks,  messengers,  laborers,  and 
other  assistants"  as  may  be  necessary.  Here  again  for  the 
same  reason  the  expression  "other  assistants"  does  not 
refer  to  laborers. 

The  rule  of  "ejusdem  generis,"  as  it  is  called,  suggests 
whether  in  the  expression  "clerks  and  other  employees" 
the  word  "employees"  must  not  be  restricted  to  those  of 
the  same  general  kind  or  class  of  clerks,  especially  so,  inas- 
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much  as  under  the  Civil  Service  act  there  is  such  a  wide  dif- 
ference that  clerks  are  in  a  class  which  must  be  in  the  classi- 
fied service,  while  laborers  are  a  class  expressly  excluded 
therefrom.  In  other  words,  whether  this  rule  does  not 
apply  with  peculiar  force  to  this  case,  where,  with  reference 
to  the  very  question  in  hand,  the  words  ''other  employees" 
would  include  a  class  so  widely  different  from  that  pre- 
viously named. 

And,  finally,  no  possible  reason  can  be  perceived  why 
Congress  should  provide  for  the  introduction  into  the  clas- 
sified service  of  this  large  body  of  laborers  from  all  of  the 
Executive  Departments,  while  leaving  the  general  body  of 
that  class  excluded  therefrom  as  before.  It  seems  to  me, 
rather,  that  Congress  intended  to  return  to  the  classified 
service  such  portion  of  this  "additional  force"  as  was 
within  the  purview  of  that  service. 

I  therefore  advise  you  that  section  3  of  the  act  of  April 
28,  1902,  providing  for  the  ti'ansfer  to  the  classified  service 
of  the  ''additional  clerks  on  the  temporary  rolls  and  other 
employees  rendered  necessary  because  of  increased  work 
incident  to  the  war  with  Spain,"  operated  to  classify  only 
those  employees  occupying  positions  which  at  that  time 
were  within  the  purview  of  the  Civil  Service  act  and  regula- 
tions. 

Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  the  Treasury. 


ATTORNEY-GENERAL— CIVIL  SERVICE  COMMISSION- 
OPINION. 

The  Attorney-General  declines  to  express  an  opinion  upon  the  question 
submitted  by  the  Civil  Service  Commission  as  to  whether  the  Secre- 
tary of  the  Interior  in  employing  persons  to  make  the  transcripts  of 
records  and  plats  in  the  General  Land  Office  authorized  by  the  act  of 
April  28,  1904  (33  Stat.,  483),  may  select  such  persons  without  regard 
to  the  Civil  Service  act  and  rules,  for  the  reason  that  the  Secretary  of 
the  Interior  and  the  Civil  Service  Commission  have  had  no  conference 
resj^ecting  the  question  and  no  disagreement  thereon,  as  is  required  by 
the  P^xecutive  order  of  November  29,  1904,  before  the  matter  may  be 
submitted  to  the  Attorney-General  for  his  opinion. 
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Department  of  Justice, 

June  IJ^  1906. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of 
your  letter,  with  inclosure,  in  which  you  transmit  for  my 
opinion  certain  questions  respecting  the  application  of  the 
civil  service  rules  and  regulations  to  the  employment  of 
persons  under  that  portion  of  the  sundry  civil  appropria- 
tion act,  approved  April  28,  1904  (33  Stat.,  483),  which 
provides  for  the  furnishing  of  transcripts  of  records  and 
plats  in  the  General  Land  Office  of  the  Department  of  the 
Interior.  That  is  to  say,  whether  the  persons  thus  enjploy ed 
may  be  selected  by  the  Secretary  of  the  Interior  without 
regard  to  the  civil  service  act  and  rules. 

You  state  that  in  accordance  with  an  oixier  of  the  Presi- 
dent, dated  November  29,  1904,  you  ''addressed  a  letter  to 
the  Secretary  of  the  Interior  with  a  view  to  determining 
the  proper  status  with  relation  to  the  civil-service  rules  of  • 
positions  created  under  the  appropriations  for  furnishing 
transcripts  of  records  and  plats  in  the  General  Land  Office," 
and  that  you  closed  your  letter  with  the  suggestion  that 
"if  the  Department  is  still  of  the  opinion  that  the  language 
of  the  appropriation  act  has  the  effect  of  exempting  the 
employments  under  consideration  from  the  provisions  of 
the  Civil  Service  act  and  rules,  the  Commission  requests  that 
the  matt-er  be  submitted  to  the  Attorney-General  for  his 
opinion  in  accordance  with  the  Executive  order." 

You  further  state  that  as  no  reply  has  been  received,  the 
Commission  presents  the  matter  for  your  opinion  in  accord- 
ance with  the  Executive  order  of  November  29, 1904,  which 
provides,  inter  alia^  that — 

C4  »  *  »  Before  making  any  appointment  or  employ- 
ment for  service  with  respect  to  which  there  may  be  reason- 
able doubt  as  to  the  requirement  of  examination,  the  head 
of  the  department  or  office  shall  confer  with  the  Civil 
Service  Commission  for  the  purpose  of  determining  whether 
examination  is  required,  and  when  such  conference  does  not 
result  in  agreement,  the  case  shall  be  presented  to  the 
Attorney -General  for  his  opinion." 

I  am  unable  to  concur  in  the  view  that  this  Executive 
order  authorizes  me  to  give  an  opinion  in  a  case  like  the 
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one  you  present,  where  the  essential  requirements  of  the 
order  have  not  been  adhered  to,  viz,  a  previous  conference 
between  the  head  of  the  Department  and  the  Commission, 
and  a  disag'reement  as  to  the  requirement  of  examination 
before  appointment  to  the  positions  drawn  in  question.  I 
can  not  assent  to  the  proposition  that  the  mere  failure  of 
the  Secretary  of  the  Interior  to  respond  to  your  letter 
within  the  time  which  you  regarded  as  reasonable,  brings 
the  cxse  within  the  purview  of  the  Executive  order 
mentioned. 

Your  attention,  however,  is  directed  to  an  opinion  ren- 
dered to*  the  Secretary  of  War,  under  date  of  April  28, 
1905  (ante,  p.  413),  which  appears  to  cover  the  questions 
involved  in  this  case.  '     * 

Respectfull\% 

W.  H.  MOODY. 

The  CrviL  Service  Commission. 


POSTMASTER— DELIVERY  OF  MAIL  OF  DISPUTED  OWNER- 

.  SHIP. 

Mailed  addressed  to  the  ''National  Life  Insurance  Company,  Chicago, 
Illinois,"  should  be  delivered  by  the  postmaster  to  the  Vermont  cor- 
poration bearing  that  name,  whose  principal  office  is  in  Chicago,  and 
not  to  the  "National  Life  Insurance  Company  of  the  United  States  of 
America,"  an  Illinois  corporation,  also  located  in  that  city. 

Under  the  law,  postmasters  are  confined  to  an  inspection  of  the  outside 
of  an  envelope  in  determining  for  whom  a  letter  is  intended. 

The  burden  of  establishing  claim  to  a  letter  should  be  placed  upon  the 
person  claiming  it,  to  whom  it  is  not  addressed,  rather  than  upon  the 
person  to  whom  it  is  addressed. 

Department  of  Justice, 

Jime  16,  1905, 

Sir:  I  have  the  honor  to  respond  to  your  request  of  the 
13th  instant,  with  inclosures,  for  an  exprestiion  of  my  opin- 
ion as  to  whether,  upon  the  facts  stated,  you  should  instruct 
the  postmaster  at  Chicago,  III.,  to  deliver  mail  addressed 
"National  Life  Insurance  Company,  Chicago,  111.,"  to  that 
company  or  to  the  '''National  Life  Insurance  Company  of 
the  United  States  of  America." 

The  material  facts  as  stated  by  you  are  in  substance  as 
follows:  The  National  Life  Insurance  Company  is  a  Ver- 
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mont  corporation  having  its  home  office  at  Montpelier,  Vt., 
and  the  office  for  Illinois  at  Chicago.  It  was  originally 
chartered  by  the  Vermont  legislature  in  1848  as  the  Na- 
tional Life  Insurance  Company  of  the  United  States.  In 
1858  its  name  was  changed  by  legislative  enactment  to  the 
National  Life  Insurance  Company,  which  name  it  has  since 
retained.  It  was  first  admitted  to  do  business  in  Illinois  in 
1860,  and  hh-s  continuously  conducted  business  since  that 
dtfte,  its  principal  office  for  that  State  during  all  this  time 
being  located  at  Chicago. 

The  National  Life  Insurance  Company  of  the  United 
States  of  America,  was  originally  chartered  under  that 
name  by  an  act  of  Congress  in  1868,  and  was  immediately 
admitted  to  do  business  in  IHinois,  but  did  not  permanently 
establish  an  office  in  Chicago  until  1874.  Its  main  office 
until  1881  was  at  Washington,  D.  C.  From  that  date  until 
1900  no  new  business  was  taken  on,  although  the  company 
forfeited  no  rights  by  reason  thereof.  In  1904  a  new  com- 
pany by  the  same  name  was  chartered  under  the  laws  of 
Illinois,  the  new  corporation  taking  over  the  business  of  the 
old. 
You  state — 

^^Mail  addressed  'National  Life  Insurance  Company,' 
without  any  street  address,  was  until  October  16,  1900, 
delivered  without  protest  to  the  National  Life  Insurance 
Company,  the  Vermont  corporation.  On  that  date  the 
other  company  requested  to  have  such  mail  delivered  to  it. 
The  postmaster  declined  to  do  this,  and  continued  to  deliver 
it  to  the  Vermont  corporation.  On  October  28,  1904,  the 
National  Life  Insurance  Company  of  the  United  States  of 
America  again  requested  that  the  mail  now  in  dispute  be 
delivered  to  it.  This  the  postmaster  declined  to  do.  On 
January  3, 1905,  the  question  having  been  presented  to  him 
for  decision,  the  Assistant  Attorney-General  for  the  Post- 
Office  Department  decided  that  the  disputed  mail  be  opened 
by  an  employee  of  the  post-office  in  the  presence  of  repre- 
sentatives of  both  companies  for  a  period  of  ten  days,  and  be 
delivered  in  the  future  to  the  company  for  which  a  majority 
of  letters  so  addressed  was  intended,  and  should  either  party 
decline  to  assent  to  these  conditions,  that  delivery  be  made 
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to  the  other.  The  Vermont  corporation  declined  to  assent 
to  the  conditions,  and  the  postmaster  at  Chicago  has  accord- 
ingly delivered  the  disputed  mail  to  the  National  Life 
Insurance  Company  of  the  United  States  of  America  since 
January  6,  1905." ' 

Section  3890,  Revised  Statutes,  provides  that — 

"Any  postmaster  who  shall  unlawfully  detain  in  his  office 
any  letter  or  other  mail  matter,  the  posting  of  which  is  not 
prohibited  by  law,  with  intent  to  prevent  the  arrival  and 
delivery  of  the  same  to  the  person  to  whom  it  is  addressed^ 
shall  be  punishable  by  a  fine  of  not  more  than  five  hundred 
dollars,  and  by  imprisonment  for  not  more  than  six  months, 
and  he  shall  be  forever  thereafter  incapable  of  holding  the 
office  of  postmaster." 

Section  3891,  Revised  Statutes,  prohibits  "any  person 
employed  in  any  department  of  the  postal  service"  from 
unlawfully  detaining,  delaying,  or  opening  any  letter  en- 
trusted to  him  or  which  has  come  into  his  possession. 

Section  3892,  Revised  Statutes,  provides — 

"Any  person  who  shall  take  any  letter,  postal  card,  or 
packet,  although  it  does  not  contain  any  article  of  value  or 
evidence  thereof,  out  of  a  post-office  or  branch  post-office, 
or  from  a  letter  or  mail  carrier,  or  which  has  been  in  any 
post-office  or  branch  post-office  or  in  the  custody  of  any 
letter  or  mail  carrier,  before  it  has  been  delivered  to  the 
person  to  whom  it  was  directed^  with  a  design  to  obstruct  the 
correspondence,  or  to  pry  into  the  business  or  secrets  of 
another,  or  shall  secrete,  embezzle,  or  destroy  the  same, 
shall,  for  every  such  offense,  be  punishable  by  a  fine  of  not 
more  than  five  hundred  dollars,  or  by  imprisonment  at  hard 
labor  for  not  more  than  one  year,  or  b}^  both." 

Your  Department's  construction  of  these  provisions  has 
found  expression  in  paragraph  4  of  section  645  of  the  Postal 
Laws  and  Regulations  of  1902,  which  reads  as  follows: 

"Attempts  to  secure  the  mail  of  an  established  house,  firm, 
or  corporation  through  the  adoption  of  a  similar  name  should 
not  be  recognized.  Where  disputes  arise  between  individ- 
uals, firms,  or  corporations  as  to  the  use  of  a  name  or  desig- 
nation, matter  addressed  to  a  street,  number,  or  building 
should  be  delivered  according  to  such  address.     When  not 
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80  addressed,  the  mail  will  be  delivered  to  the  firm  or  cor- 
poration which  first  adopted  the  name  of  the  address  at  that 
place."     (P.  311.) 

The  mail  in  dispute  is  admittedly-  addressed  to  the  name 
of  the  Vermont  corporation  which  has  transacted  business 
in  Chicago  under  that  name  for  forty-five  years.  Under  the 
law  postmasters  are  confined  to  an  ins^xiction  of  the  outside 
of  the  envelope  in  determining  for  whom  the  missive  is 
intended.  Obviously,  if  a  letter  is  addressed  to  John  Doe, 
it  would  be  contrary  to  every  principle  of  equity  to  deliver 
it  to  Richard  Roe  on  the  theory  that  it  was  intended  for  him 
instead  of  John  Doe.  The  burden  of  establishing  his 
claims  in  the  courts  should  be  put  upon  the  person  claiming 
mail  not  addressed  to  him  instead  of  placing  that  burden 
upon  the  person  to  whom  such  mail  is  addressed. 

The  mail  in  dispute,  therefore,  should  be  delivered  to  the 
National  Life  Insurance  Company. 
Respectfully, 

W.  H.  MOODY. 

The  Postmaster-General. 


LEASE  OF  ST.  PAUL  AND  ST.  GEORGE  ISLANDS,  ALASKA. 

The  act  of  February  14,  1903  (32  Stat.,  825,  829),  transferred  to  the  Sec- 
retary of  Commerce  and  Labor  the  same  authority  over  the  islands  of 
St.  Paul  and  St.  George,  Alaska,  that  waa  theretofore  possessed  by  the 
Secretary  of  the  Treasury,  and  he  may  therefore  lease  those  islands 
to  the  North  American  Commercial  Company  for  the  propagation  of 
blue  foxes. 

The  Secretary  of  Commerce  and  Labor  has  authority  to  lease,  for  the 
purpose  of  propagating  foxes,  such  other  inlands  in  the  waters  of 
Alaska  as  had  been  so  leased  by  the  Secretary  of  the  Treasury  prior 
to  May  14,  1898. 

The  Secretary  of  Commerce  and  Labor  has  no  authority  to  regulate  the 
killing  of  fur-bearing  animals  in  Alaska,  other  than  fur-bearing  seals. 

Department  of  Justice, 

June  21^^  1905. 
Sir:  1  have  received  your  letter  stating  that  a  certain 
agreement,   under  date   of   May   2,    1900,    "entered   into 
between  the  Secretary  of  the  Treasury  and  the  North  Ameri- 
can Commercial  Company,  by  which  the  Secretary  of  the 
13243— VOL  25—04 32 
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Treasury  leased  to  the  said  company,  for  a  term  of  five 
years,  certain  portions  of  the  islands  of  St.  Paul  and  St. 
Gebrge,  in  Alaska,  for  the  propagation  of  the  fur-bearing 
animal  known  as  the  blue  fox,"  has  expired,  and  that  you 
have  been  requested  to  renew  tlie  same  for  a  like  period. 

You  therefore  submit  the  following  questions,  with  a 
request  for  my  opinion: 

''1.  What  is  the  measure  of  the  jurisdiction,  supervision, 
and  control  possessed  by  the  Secretary  of  Commerce  and 
Labor  over  the  islands  of  St.  George  and  St.  Paul? 

"2.  May  the  islands  of  St.  Paul  or  St.  George,  or  any 
portion  of  them,  be  considered  '  unoccupied  and  unproduc- 
tive property  of  the  United  States  *  *  *  for  the  leas- 
ing of  which  there  is  no  authority  under  existing  law,' 
within  the  meaning  of  the  act  of  March  3,  1879  (20  Stat., 
383),  («)  in  view  of  the  fact  that,  by  section  1959,  Revised 
Statutes  (reenacted  as  section  176  of  the  Alaskan  Criminal 
Code),  they  are  declared  to  be  a  special  reservation  for  Gov- 
ernment purposes;  (J)  in  view  of  the  fact  that,  by  virtue  of 
express  provision  of  law  (section  1963,  Revised  Statutes), 
such  islands  are  already  under  lease  for  the  purpose  of  tak- 
ing seals  thereon  ? 

''3.  Is  the  Secretary  of  Commerce  and  Labor  authorized 
to  lease  the  islands  named,  or  any  portion  of  them,  for  the 
propagation  of  foxes  (a)  under  authority  conferred  upon 
the  Secretary  of  the  Treasury  by  the  act  of  March  3,  1879, 
and  transferred  to  the  Secretary  of  Commerce  and  Labor 
by  the  act  of  February  14,  1903  (32  Stat,  825),  or  (5)  under 
authority  conferred  upon  the  Secretar^'^  of  the  Treasury  by 
sections  1959  and  1963,  Revised  Statutes,  and  transferred 
to  the  Secretary  of  Commerce  and  Labor  by  the  act  of 
February  14,  1903,  or  (c)  by  virtue  of  the  Executive  order 
issued  by  the  President  under  date  of  February  2,  1904, 
above  referred  to,  or  {d)  under  any  other  authority  ? 

'^4.  If  the  islands  mentioned  can  not  be  leased  for  the 
propagation  of  foxes,  is  the  Secretary  of  Commerce  and 
Labor  authorized  to  grant  an  exclusive,  revocable,  license 
for  such  purpose  in  view  of  the  provision  of  section  1956, 
Revised  Statutes  (reenacted  as  section  173  of  the  Alaskan 
Criminal  Code),  by  which  the  Secretary  of  the  Treasury  is 
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prohibited  from  granting  any  special  privileges  in  connec- 
tion with  the  killing  of  fur<bearing  animals  in  Alaska? 

*'  5.  Can  the  Secretary  of  Commerce  and  Labor  make  regu- 
lations governing  the  killing  of  fur-bearing  animals,  other 
than  fur  seals,  on  the  islands  of  St.  Paul  and  St.  George, 
under  the  authority  of  section  1956,  Revised  Statutes,  which 
provides  that  'the  Secretary  of  the  Treasury  shall  have 
power  to  authorize  the  killing  of  any  *  *  *  fur-bearing 
animal,  except  fur  seals,  under  such  regulations  as  he  may 
prescribe?' 

^'6.  Can  the  Secretary  of  Commerce  and  Labor  restrict 
or  prohibit  the  killing  of  foxes  by  the  natives  on  the  islands 
of  St.  Paul  and  St.  George,  or  either  of  them,  in  view  of 
the  provision  of  the  act  of  August  18,  1894  (28  Stat.,  391), 
requiring  the  Secretary  of  the  Treasury  to  fix  a  reasonable 
price  to  be  paid  to  the  natives  of  the  island  of  St.  Paul  for 
blue-fox  skins  secured  by  them? 

"  7.  What  authority  was  given  the  Secretary  of  Commerce 
and  Labor  by  virtue  of  the  Executive  order  of  February  2, 
1904,  above  mentioned,  regard  being  had  to  the  provisions 
of  the  act  of  March  3,  1879,  the  act  of  May  14,  1^98  (30 
Stat.,  413),  which  excepted  from  the  application  of  the 
homestead  laws  in  Alaska  the  islands  leased  or  occupied  for 
the  propagation  of  foxes,  and  section  1956,  Revised  Statutes 
(reenacted  as  section  173  of  the  Alaskan  Criminal  Code), 
prohibiting  the  granting  of  any  special  privileges  in  con- 
nection with  the  killing  of  fur-bearing  animals  in  Alaska? 

"8.  What,  if  any,  jurisdiction  formerly  possessed  by  the 
Secretary  of  the  Treasury  over  the  taking  of  fur-bearing 
animals,  other  than  fur  seals,  in  Alaska  was  transferred  to 
the  Secretary  of  Commerce  and  Labor  by  the  act  of  Febru- 
ary 14,1903? 

"9.  If  the  Secretary  of  Commerce  and  Labor  be  not 
authorized  to  lease  islands  in  Alaska,  other  than  St.  Paul 
and  St.  George,  for  the  propagation  of  foxes,  has  he 
authority  to  grant  exclusive  revocable  licenses  for  the 
killing  of  foxes  on  such  islands  other  than  St.  Paul  and  St. 
George,  or  elswhere  in  Alaska? 

"10.  lias  the  Secretary  of  Commerce  and  Labor  author- 
ity to  make  regulations  governing  the  killing  of  foxes  in 
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Alaska  elsewhere  than  on  the  islands  of  St.  Paul  and  St. 
George?" 

Section  1959  of  Revised  Statutes,  reenacted  as  section  176 
of  the  Alaska  Criminal  Code,  declares  the  islands  of  St.  Paul 
and  St.  George  to  be  a  '*  special  reservation  for  Government 
purposes"  and  renders  it  unlawful  for  any  person  to  land  or 
remain  thereon,  ''except  by  the  authority  of  the  Secretary 
of  the  Treasury."  By  the  subsequent  sections  1960,  1961, 
1963,  1964,  1965,  1969,  1970,  1973,  the  Secretary  of  the 
Treasury  is  given  extensive  jurisdiction  in  connection  with 
the  fur-seal  fisheries  on  these  two  islands. 

Under  sections  1960  and  1962  he  limits  and  controls  the 
killing  of  seals  on  these  islands;  in  pursuance  of  section 
1964  he  takes  a  bond  from  the  lessees  of  such  islands;  under 
section  1965  he  may  vacate  and  declare  forfeited  any  lease 
held  or  operated  for  the  benefit  of  other  than  American 
citizens;  section  1969  authorizes  him  to  make  needful  rules 
and  regulations  for  the  collection  of  amount  due  in  this 
connection  and  to  carry  into  effect  the  provisions  of  the 
chapter;  and  under  section  1970  he  may  terminate  any  lease 
on  proof  of  violation  of  any  of  the  provisions  of  the  chapter 
or  the  regulations  established  by  him.  Many  of  the  pro- 
visions are  continued  in  the  criminal  code  for  Ahiska,  chap- 
ter 12  (30  Stat.,  1279). 

An  act  of  Congress  approved  March  3,  1879  (20  Stat., 
383),  provides: 

''  That  authority  be,  and  is  hereby,  given  to  the  Secretary 
of  the  Treasury  to  lease,  at  his  discretion,  for  a  period  not 
exceeding  five  years,  such  unoccupied  and  unproductive 
property  of  the  United  States  under  his  control^  for  the 
leasing  of  which  there  is  no  authority  under  existing  law, 
and  such  leases  shall  be  reported  annually  to  Congress." 

In  an  opinion  of  April  24,  1900,  the  Solicitor  of  the  Ti'eas- 
ury  stated  that,  as  he  was  informed,  "the  greater  portions 
of  the  islands  of  St.  George  and  St.  Paul  are  unoccupied 
and  unproductive  to  the  United  Stiites,"  the.occupied  por- 
tions consisting  only  of  'Hhe  beaches  or  shores  on  which 
seals  are  taken  and  the  small  area  on  which  are  stationed 
the  huts  of  the  Indians  employed  as  seal  hunters  and  the 
storehouses  and  oflices  of  the  North  American  Commercial 
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Company,  the  lessees  of  the  privilege  of  taking  fur  seals  on 
those  islands."  He  therefore  held  that,  since  the  islands 
were  under  the  ''  control "  6f  the  Secretary  of  the  Treasury 
by  virtue  of  his  express  statutory  jurisdiction,  as  above 
mentioned,  concerning  the  fur-seal  fisheries,  they  were  com- 
prehended by  the  term  "  unoccupied  and  unproductive  prop- 
erty under  his  control,"  employed  in  the  act  of  1879,  supra, 
and  that  consequently  he  was  thereby  authorized  to  lease 
them  in  accordance  with  the  provisions  of  that  act. 

The  act  of  February  14,  1903  (32  Stat.,  825,  828),  creating 
your  Department,  provides  (section  7): 

"That  the  jurisdiction,  supervision,  and  control  now 
possessed  and  exercised  by  the  Department  of  the  Treasury 
over  the  fur  seal,  salmon,  and  other  fisheries  of  Alaska 
*  *  *  are  hereby  transferred  and  vested  in  the  Depart- 
ment of  Commerce  and  Labor." 

That  act  further  provides  (section  10): 

*^That  all  duties  performed  and  all  power  and  authority 
now  possessed  or  exercised  by  the  head  of  any  Executive 
Department  in  and  over  any  bureau,  oflSce,  officer,  board, 
branch,  or  division  of  the  public  service  by  this  act  trans- 
ferred to  the  Department  of  Commerce  and  Labor,  or  any 
business  arising  therefrom  or  pertaining  thereto,  or  in 
relation  to  the  duties  performed  by  and  authority  conferred 
by  law  upon  such  bureau,  officer,  office,  board,  branch  or 
division  of  the  public  service,  whether  of  an  appellate  or 
revisory  character  or  otherwise,  shall  hereafter  be  vested 
in  and  exercised  by  the  head  of  the  said  Department  of 
Commerce  and  Labor." 

The  authority  of  the  Secretary  of  the  Treasury  to  lease 
these  two  islands  for  the  propagation  of  foxes  depended 
upon  his  control  of  the  fur-seal  fisheries.  That  control  (sec- 
tion 7)  and  with  it  ''all  duties  performed  and  all  power  and 
authority  now  possessed  or  exercised  *  *  *  or  any 
business  arising  therefrom  or  pertaining  thereto"  (section 
10),  was  transferred  to,  the  Secretary  of  Commerce  and 
Labor  by  the  act  of  February  14,  1903  (32  Stat.,  825,  829), 
creating  your  Department. 

This  seems  to  be  about  as  broad  and  comprehensive  lan- 
guage as  Congress  could  well  be  expected  to  use  for  the 
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purpose  of  transferring  to  you  everything  which  the  Sec- 
retary of  the  Treasury  possessed  in  the  premises,  and  1 
accordingly  have  to  advise  you  that,  in  my  opinion,  you  now 
possess  over  those  two  islands  the  authority  exercised  by 
the  Secretary  of  the  Treasury  before  the  passage  of  the  act 
of  Febi-uary  14, 1903,  and  that  therefore  you  may  now  lease 
them  for  the  purpose  of  propagating  foxes. 

It  appears  that,  beginning  in  1882,  and  since  that  time,  the 
Secretary  of  the  Treasury  assumed  and  exercised  authority 
to  lease  various  other  islands  in  the  waters  of  Alaska  for  the 
propagation  of  foxes.  Such  action  seems  to  have  been 
originally  without  statutory  sanction,  but  in  the  act  of  May 
14,  1898  (30  Stat,  409,  413),  extending  the  homestead  laws 
to  Alaska,  Congress  incorporated  the  following  provision: 

^'Provided^  That  the  Annette,  Pribilof  Islands,  and  the 
islands  leased  or  occupied  for  the  propagation  of  foxes  be 
excepted  from  the  operation  of  this  act." 

It  is  not  suggested  that  the  authority  of  the  Secretary  of 
the  Treasury  in  the  premises  was  ever  questioned,  and  such 
an  uninterrupted  and  long  continued  practice,  supported  by 
the  above-quoted  statutory  evidence  of  legislative  acquies- 
cence, seems  to  clearly  establish  the  authority  of  the  Secre- 
tary of  the  Treasury  to  continue  to  lease  for  this  purpose 
such  islands  in  Alaska  as  had  been  so  leased  by  him  prior  to 
the  act  of  May  14, 1898. 

February  2,  1904,  the  President  issued  an  Executive 
order  in  the  following  language: 

*'  Upon  the  recommendation  of  the  Secretary  of  the  Treas- 
ury and  the  Secretary  of  Commerce  and  Labor,  it  is  hereby 
ordered  that  the  authority  of  the  Secretary  of  the  Treasury 
to  lease  certain  islands  in  Alaska  for  the  propagation  of 
foxes,  and  all  duties  and  powers  pertaining  thereto,  shall 
be  transferred  to  and  vested  in  the  Secretary  of  Commerce 
and  Labor." 

The  authority  of  the  President  to  make  this  order,  espe- 
cially in  the  absence  of  any  inconsistent  stiitutory  provision, 
seems  to  be  beyond  question.  (7  Opin.,  453,  462,  469;  9 
Opin.,  462;  25  Opin.,  11;  Lockiiygton  v.  Smithy  Pet,  C.  C., 
466.) 

You  are  therefore  advised  that,  in  my  opinion,  you  are 
now  authorized  to  lease,  for  the  propagation  of  foxes,  such 
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islands  in  the  watei's  of  Alaska  as  had  been  so  leased  by  the 
Secretary  of  the  Treasury  prior  to  May  14,  1898. 

The  act  establishing  your  Department  fails  to  provide  for 
the  transfer  to  you  of  any  authority  with  reference  to  the 
regulation  of  the  killing  of  fur-bearing  animals,  other  than 
fur  seals,  in  Alaska,  and  my  attention  has  not  been  called 
to  any  other  statute  or  order  which  could  be  construed  as 
conferring  such  authority  upon  you.  J  must  therefore 
advise  you  that,  in  my  opinion,  you  possess  no  such 
authority. 

Without  attempting  to  answer  your  inquiries  seriatim,  it 
seems  to  me  that  the  above  observations  will  be  sufficient  tx) 
enable  you  to  dispose  of  the  questions  arising  in  connection 
with  such  matters  as  are  now  before  you  for  action. 
Respectfully. 

W.  H.  MOODY. 

The  Secretary  of  Commerce  and  Labor. 


FRAUD  ORDER— PEOPLE'S  UNITED  STATES  BANK  OF  ST. 

LOUIS. 

The  Postmaster-General  is  legally  justified  in  issuing  a  fraud  order 
against  the  People's  United  States  Bank,  of  St.  Louis,  Mo.,  under  the 
facts  set  forth  in  the  papers  submitted,  which  sliow  that  by  the  pub- 
lished false  representations  of  its  officers,  acquiesced  in  and  accepted 
by  the  bank,  it  is  conducting  a  scheme  or  device  for  obtaining  money 
through  the  mails  by  false  and  fraudulent  pretenses. 
The  evidence  upon  which  a  fraud  order  may  issue  must,  under  section 
3929,  Revised  Statutes,  as  amended,  be  satisfactory  to  the  Postmaster- 
General,  and  when  he  is  satisfied,  it  lies  within  his  discretion  to  issue 
or  not  issue  the  order. 

Department  of  Justice, 

July  6,  1906. 
Sir:  1  have  your  request  of  the  2Sth  ultimo  for  an  opinion, 
as  follows: 

"I  transmit  herewith  certain  papers  in  the  matter  of  the 
People's  United  States  Bank,  of  St.  Louis,  Mo.,  its  officers 
and  agents,  as  such,  and  E.  G.  Lewis.  The  case  has  been 
investigated  by  inspectors  of  this  Department.  Upon  the 
evidence  they  have  secured,  they  recommend  the  issuance 
of  a  fraud  order.  After  a  hearing  before  the  Assistant 
Attorney-General  for  the  Post-Office  Department,  that 
official,  upon  the  evidence  adduced  at  the  hearing,  and  after 
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a  consideration  of  the  reports  of  the  inspectors  and  other 
documents  including  briefs  filed  by  attorneys  for  the  respond- 
ents, recommends  the  issuance  of  a  fraud  order. 

"Because  of  the  importance  of  the  case,  its  bearing  upon 
the  authority  of  the  Postmaster-General  to  issue  fraud 
orders,  and  particularly  because  it  has  to  do  with  a  banking 
institution  in  which  a  large  number  of  persons  are  finan- 
cially interested,  I  feel  warranted  in  requesting  your  opinion 
as  to  whether  the  plan  and  methods  of  business  of  the 
People's  United  States  Bank,  as  disclosed  in  the  report  of 
the  inspectors  dated  May  12,  1905  (with  supplemental 
reports),  and  as  set  out  in  the  memorandum  of  the  Assistant 
Attorney-General  for  the  Post-OflBce  Department,  dated 
June  26,  1905,  are  such  as  to  justify  the  issuance  of  a  fraud 
order,  and  if  not,  what,  if  any,  remedial  measures  the  Gov- 
ernment can  properly  resort  to  in  the  premises.  The  case 
is  one  of  immediate  importance,  and  I  shall  be  glad  if  you 
can  find  it  practicable  to  render  an  opinion  at  an  early  date." 

The  fraud  order  recommended  is  one  against  the  People's 
United  States  Bank,  it  officers  and  agents,  as  such,  and  E.  G. 
Lewis. 

You  inclose  extended  briefs  on  behalf  of  the  bank,  which 
1  have  carefully  examined. 

Section  3929,  Revised  Statutes,  as  amended,  authorizes 
"the  Postmaster-General,  ujxm  evideyice satisfactory  to  him^ 
that  any  person  or  company  is  *  *  *  conducting  anj'^ 
other  scheme  or  device  for  obtaining  money  or  propeity  of 
any  kind  through  the  mails  by  means  of  false  or  fraudulent 
pretenses,  representations,  or  promises"  to  issue  an  order 
to  postmasters  for  the  marking  as  '*  fraudulent"  of  the 
mail  addressed  to  such  person  or  company  "or  to  the  agent 
or  representative  of  any  such  person  or  company,  whether 
such  agent  or  representative  is  acting  as  an  individual,  or 
as  a  firm,  bank,  corporation,  or  association  of  any  kind," 
and  such  mail  is  then  to  be  returned  to  the  post-oflice  of 
mailing  and  then  to  the  writers. 

The  evidence  is  to  be  satisfactory  to  you,  and,  when  sat- 
isfied, you  have  discretion  to  issue  or  not  to  issue  the  order. 
The  passing  upon  the  satisfactory  character  of  the  evidence 
is  a  quasi-judicial  function  to  be  performed  by  you,  and  you 
desire  m}^  legal  opinion  on  the  question  whether  the  plan 
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and  methods  of  business  of  the  People's  bank  disclosed  in  a 
certain  report  and  memorandum  submitted  to  me  are  such 
as  to  justify  the  issuance  of  a  fraud  order;  in  other  words, 
whether  the  plan  and  methods  of  business  established  to 
your  satisfaction  and  set  forth  in  those  papers  make  out 
a  case  of  conducting  a  ''scheme  or  device  for  obtaining 
money  or  property  of  any  kind  through  the  mails  by  false 
or  fraudulent  pretenses,  representations,  or  promises." 

Pretenses,  representations,  and  promises  by  E.  G.  Lewis, 
promoter  and  president  of  the  bank,  are  set  forth,  largely 
in  the  shape  of  quotations  from  articles  b}'  him  published 
in  the  Woman's  Magazine,  the  manifest  object  of  them  be- 
ing to  obtain  subscriptions  of  stock  and  deposits  in  the  bank 
and  many  of  the  most  material  and  seductive  of  the  state- 
ments said  to  be  clearly  and  absolutely  false.  They  include 
representations  as  to  past  or  existing  alleged  facts,  well 
calculated  to  induce  subscriptions  and  deposits,  as  well  as 
numerous  promises  having  the  same  purpose  and  tendencjr. 
The  representations  are  stated  to  be  for  the  most  part  false, 
and  the  promises  neither  fulfilled  nor  intended  to  be.  A 
vast  amount  of  money  was  received  and  some  is  still  being 
received,  and  its  reception  is  attributed  chiefly  to  these  false 
representations  as  to  what  he  has  been  doing  and  promises 
concerning  things  to  be  done. 

The  incorporation  of  the  bank  took  place  in  November, 
1904,  and  the  memorandum  you  sent  rae  contains  the  fol- 
lowing among  other  representations  and  promises  by  Lewis 
made  in  1905,  and  stated  as  false: 

''I  have  pledged  my  fortune,  my  great  publishing  busi- 
ness, and  the  best  years  of  my  life  to  come,  to  the  success  of 
this  bank.     *    *    * 

"By  practically  pledging  everything  I  have,  1  have  sub- 
scribed for  two  million  dollars  of  the  stock  of  our  bank 
myself,  in  the  place  of  allotting  it  on  the  large  lists  of 
whole  wealthy  families.  *  *  *  Now,  the  other  million 
dollars  of  my  subscription  I  have  divided  into  two  parts  of 
half  a  million  each.  One  part  I  shall  allot  and  sell  at  par 
to  those  of  you  who  could  not  subscribe  for  it  and  pay  foi 
it  all  at  once.     *    *    * 

"1  have  subscribed  for  this  stock  myself,  and  staked 
about  all  I  have  in  the  world  to  do  it,  for  I  must  pay  for  ni}- 
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subscription,  dollar  for  dollar,  as  anyone  else  does.  *  *  * 
"As  I  told  you  in  the  February  issue,  I  have  person- 
ally subscribed  for  a  million  dollars  of  the  capital  of  our 
bank,  over  and  above  the  amount  I  have  subscribed  for 
myself.     *    *    * 

"The  other  $750,000  of  the  increase  of  $2,500,000  was 
subscribed  for  by  me,  and  out  of  my  subscription  I  will 
care  for  those  who  have  subscribed  for  full  shares  and 
are  paying  for  them  in  monthly  payments  or  have  given 
notes.     *    *    * 

"Personally  I  am  seveftng  all  connection  with  any  other 
interests  or  enterprises  than  the  bank  and  my  publishing 
business.  Whatever  I  can  turn  into  cash  1  am  investing  in 
the  stock  of  the  bank.  Even  m^^  real  estate  holdings,  which 
tens  of  thousands  of  you  remember  as  being  in  the  course 
of  laying  out  into  the  most  beautiful  suburb  of  Saint  Louis, 
and  which  now  cover  nearly  200  acres  of  the  best  residence 
property  to  be  had  in  St.  Louis,  with  streets,  water  mains, 
and  sewers  complete,  and  on  which  many  beautiful  resi- 
dences have  been  erected  since  you  were  guests  of  '  Camp 
Lewis'  there  during  the  Fair,  I  have  mortgaged  and  bonded 
for  $750,000,  in  order  to  release  to  me  in  cash  the  money  I 
had  invested  in  it,  and  this  money  I  have  put  into  the  capi- 
tal of  our  bank.  In  addition  1  have  pledged  my  entire  pub7 
lishing  business  to  the  success  of  what  1  believe  will  become 
the  leading  bank  of  America.  *  *  *  i  have  pledged  my 
property  and  the  best  years  of  my  life.  *  *  *  Every- 
thing 1  have  I  am  pledging  to  the  success  of  this  institu- 
tion, from  my  great  publishing  business  and  real  estate 
holdings  to  my  own  home.  *  *  *  Nineteen  thousand 
dollars  of  the  stock  of  a  prominent  St.  Louis  bank,  turned 
over  to  this  bank  b}'  Mr.  Lewis  towards  completing  his 
large  subscription  to  the  stock  of  the  People's  United  States 
Bank,  went  up  some  $2,000  in  quotation  and  was  sold  by  the 
bank  at  that  profit.  *  *  *  This  mortgage  and  bond  issue 
was  made  by  parties  interested  largel}^,  to  release  to  Mr. 
Lewis  a  large  sum  of  ready  money  which  he  applied  in  pay- 
ment of  his  subscription  to  the  capital  of  the  People's  United 
States  Bank,  and  in  the  assistance  of  some  of  the  small 
stockholders.     *    *    * 
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"It  is  necessary  in  this  organization  process  for  me  to 
subscribe  for  these  increases  of  capital  personally,  and  then 
re-allot  it  to  others,  owing  to  the  widespread  residences  of 
the  many  subscribers.  In  the  final  adjustment  I  expect  to 
have  paid  for  and  hold  close  to  one  million  dollars  of  the 
stock,  no  other  person  holding  over  $500." 

The  memorandum  states  that — 

''The  evidence  shows  that  Mr.  Lewis  has  not  used  any  of 
his  x>er8onal  funds,  or  incumbered  any  of  his  property,  in 
the  promotion  or  conduct  of  this  bank,  nor  has  he  subscribed 
for  any  of  its  stock.  On  the  contrary,  he  has  used  the  money 
of  the  many  subscribers  for  his  own  purposes,  and  in  pro- 
motion of  enterprises  in  which  he  is  largely  interested." 

I  think  there  can  be  no  doubt,  upon  the  facts  submitted, 
that  E.  G.  Lewis,  the  maker  of  these  representations  and 
promises,  is  to  be  regarded  as  conducting  a  "scheme  or 
device  for  obtaining  money  through  the  mails  by  means"  of 
them.  The  facts  stated  represent  him  as  the  creator  of  the 
bank  and  absolute  master  of  its  charter,  directors,  stock, 
funds,  and  as  diverting  these  funds  into  the  hands  of  him- 
self and  certain  associates  by  way  of  loans  to  various  com- 
panies of  which  he  is  the  principal  member. 

The  existence  of  a  charter  of  incorporation — another  legal 
"person" — affords  no  protection  to  him.  A  corporation 
can  be  used  as  an  instrument  for  the  violation  of  law,  as  in 
the  Northefi^n  Securities  case. 

As  for  the  bank  and  its  mail,  we  may,  upon  the  facts 
stated,  treat  the  constant  public  representations  of  its 
president,  made  with  its  acquiescence,  and  their  fruits 
accepted  by  it,  as  its  own,  or  look  upon  it  as  an  "agent  or 
representative"  of  Lewis  in  the  reception  of  the  mail. 

The  bank  seems,  according  to  the  facts  stated,  to  be  no 
other  person  than  Lewis  himself,  under  a  thin  disguise. 

I  am  of  opinion,  therefore,  that  the  proposed  fraud  order 
would  be  legally  justified  by  the  facts  set  forth  in  the  papers 
mentioned  by  you. 
Respectfully, 

HENRY  M.  HOYT, 

Acting  Attorney-  General. 

The  Postmaster  General. 
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SUPERINTENDENT  OF  STATE,  WAR,  AND  NAVY  BUILDING. 

The  transfer  of  the  Engineer  Corps  (steam)  of  the  Navy  to  the  line  by 
the  Navy  Personnel  act  of  March  3,  1899  (30  Stat.,  1004),  does  not 
preclude  the  appointment  of  a  naval  officer  on  the  active  list,  formerly 
an  officer  of  that  corx>s  and  now  restricted  to  the  performance  of  engi- 
neer duty,  to  the  superintendency  of  the  State,  War,  and  Navy 
building  as  provided  in  the  act  of  March  3,  1883  (22  Stat,  553). 

The  act  of  March  3, 1883,  does  not  authorize  the  detail  as  superintendent 
of  the  State,  War,  and  Navy  building  of  a  retired  officer  of  the  Navy, 
transferred  from  the  Engineer  Corps  to  the  line  for  engineer  duty 
only,  by  the  Navy  Personnel  act  of  March  3,  1899. 

The  act  of  March  3,  1883,  does  not  contemplate  that  an  officer  of  the 
Corps  of  Civil  Engineers  of  the  Navy  shall  be  eligible  for  appointment 
as  superintendent  of  the  State,  War,  and  Navy  building. 

Department  of  Justice, 

August  12,  1906. 

Sir:  In  your  note  of  the  20th  ultimo,  to  which,  with  its 
inclosures,  I  have  the  honor  to  respond,  you  submit  certain 
questions  as  to  who  may  be  appointed  superintendent  of  the 
completed  portions  of  the  State,  War,  and  Navy  building, 
under  the  act  next  refeiTed  to. 

The  act  making  appropriations  for  the  legislative,  exec- 
utive, and  judicial  expenses  of  the  Government  for  the  fiscal 
year  ending  June  30,  1884,  approved  March  3,  1883  (22 
Stat,  531,  553),  provides  that— 

''The  President  is  hereby  authorized  and  directed  to 
designate  from  the  Engineer  Coi'ps  of  the  Army  or  the 
Navy,  an  officer  well  qualified  for  the  purpose,  who  shall  be 
detailed  to  act  as  superintendent  of  the  completed  portions 
of  the  State,  War,  and  Navy  Department  building,  under 
direction  of  the  Secretaries  of  State,  War,  and  Navy,  who 
are  hereby  constituted  a  commission  for  the  purposes  of  the 
care  and  supervision  of  said  building,  as  hereinafter  speci- 
fied. Said  officer  shall  have  charge  of  said  building  and  all 
the  engines,  machinery,  steam  and  water  supply,  heating, 
lighting,  and  ventilating  apparatus,  elevators,  and  all  other 
fixtures  in  said  l)uilding,  and  all  necessary  repairs  and  alter- 
ations thereof,  as  well  as  the  direction  and  control  of  such 
force  of  engineers,  watchmen,  laborers,  and  others  engaged 
about  the  building  or  the  apparatus  under  his  supervision; 
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of  the  cleaning  of  the  corridors  and  water-closets;  of  the 
approaches,  side-walks,  lawns,  court-yards,  and  areas  of  the 
building,  and  of  all  rooms  in  the  suh-basernent  which  contain 
the  boilers  and  other  machinery,  or  so  much  of  said  rooms 
as  may  be  indispensable  to  the  proper  performance  of  his 
duties  as  herein  provided." 

As  your  questions  relate  solely  to  the  appointment  of  such 
superintendent  from  officers  of  the  Navy,  we  need  not  con- 
sider what  army  officers  might  be  appointed  to  this  place. 

At  the  time  of  the  enactment  above  quoted  there  were  in 
the  Navy  two  Engineer  Corps,  one  of  steam  engineers  and 
the  other  civil  engineers;  and  at  that  time  there  was  no  leg- 
islative authority  for  requiring  the  services  of  retired  naval 
officers  in  active  duty  in  time  of  peace.  But  by  the  Navy 
Personnel  act  of  March  3,  1899  (30  Stat.,  1004),  the  officers 
constituting  the  Engineer  Corps  of  the  Navy  were  trans- 
ferred to  the  line  of  that  service,  and  sections  4  and  5  of  that 
act  provide: 

''Sec.  4.  That  engineer  officers  transferred  to  the  line 
who  are  below  the  rank  of  commander,  and  extending  down 
to,  but  not  including,  the  first  engineer  who  entered  the 
Naval  Academy  as  cadet  midshipman,  shall  perform  sea  or 
shore  duty,  and  such  duty  shall  be  such  as  is  performed  by 
engineers  in  the  Navy.     *     *     * 

''Sec.  5.  That  engineer  officers  transferred  to  the  line  to 
perform  engineer  dut}'  only  who  rank  as,  or  dbove,  com- 
mander, or  who  subsequently  attain  such  rank,  shall  per- 
form shore  duty  only." 

And  you  say  in  your  note  that — 

"  While,  therefore,  the  Engineer  Corps  has  been  merged 
into  the  line  of  the  Navy,  a  large  number  of  officers  on  the 
active  list  who  were  formerly  members  of  that  corps  are 
still  available  for  engineering  duty  only;  some  both  at  sea 
and  on  shore,  others  on  shore  only." 

But  the  act  of  June  7, 1900  (31  Stat.,  703),  provides  that^ 

"During  a  period  of  twelve  years  from  the  passage  of 
this  act  any  naval  officer  on  the  retired  list  may,  in  the  dis- 
cretion of  the  Secretar\^  of  the  Navy,  be  ordered  to  such 
duty  as  he  may  be  able  to  perform  at  sea  or  on  shore,  and 
while  so  employed  shall  receive  the  pay  and  allowances  of 
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an  officer  of  the  active  list  of  the  grade  from  which  he  was 
retired." 

Under  these  circumstances  you  submit  the  following 
questions: 

"  Does  the  transfer  of  the  Engineer  Corps  (steam)  of  the 
Navj^  to  the  line  preclude  the  appointment  of  a  naval  officer 
on  the  active  list,  formerly  an  officer  of  that  corps  and  now 
restricted  to  the  performance  of  engineer  duty,  to  the 
superintendency  of  the  building? 

"  Is  the  detail  as  superintendent  of  the  building  of  a  retired 
officer  of  the  Navy  who  was  transferred  from  the  Engineer 
Corps  to  the  line  for  engineer  duty  only,  authorized? 

''  Is  an  officer  of  the  Corps  of  Civil  Engineers  of  the  Navy 
eligible  for  appointment  as  superintendent  of  the  building?" 

These  questions  involve,  first,  the  construction  of  the  act 
of  1883,  and,  second,  how  far,  if  at  all,  the"  law  has  been 
changed  or  affected  by  the  subsequent  legislation  above 
referred  to. 

Considering  these  questions  in  the  order  stated,  we  find 
that  the  range  for  the  appointment  of  this  superintendent 
is  restricted  to  the  different  Engineer  Corps  of  the  Army 
and  Navy.  This  is  not  because  those  corps  afford  the  only 
persons  qualified  for  that  service,  nor  necessarily  those 
best  qualified;  but  as  the  service  is  in  the  nature  of  military 
service,  and  is  for  the  Government,  choice  is  made  from 
officers  already  in  the  Government  service,  and  from  the 
Engineer  Corps,  because  engineers  are,  by  their  profession 
and  practice,  best  fitted  for  the  service  required.  So  that 
no  great  importance  is  given  to  the  fact  that  when  an 
appointment  is  to  be  made  the  name  of  the  corps  of  engi- 
neers has  been  changed  to  another,  or  the  corps  transferred 
to  the  line  and  its  members  performing  there  the  same 
engineering  duties.  It  is  not  so  nmch  the  name  that  is  con- 
sidered as  is  the  fact  that  the  officer  is  an  engineer  officer 
in  the  Army  or  Navy,  and,  therefore,  presumably  better 
fitted  for  the  place  than  an  officer  in  another  branch  of 
either  service.  And  it  is  not  believed  that  such  importance 
should  be  given  to  the  name  ''Engineer  Corps"  that,  in 
case  those  corps  in  both  the  Army  and  Navy  were  trans- 
ferred to  the  line  and  there  performing  the  same  engineer- 
ing duties,  the  President  would  be  unable  to  appoint  such 
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superintendent  at  all,  because  there  was  no  longer  an  Engi- 
neer Corps  from  which  it  could  be  made.  I  think  that,  so 
far  as  this  question  is  concerned,  the  same  oflSeers  who  be- 
longed to  the  Engineer  Corps,  and  are  performing  the 
same  duties  as  officers  of  the  line,  are  now  just  as  available 
for  this  appointment  as  they  would  have  been  had  this  corps 
continued  as  a  separate  organization. 

But  section  4  of  the  Navy  Personnel  act  limits  the  duty 
to  which  these  officers  thus  transferred  to  the  line  may  be 
assigned,  to  *'such  as  is  performed  by  engineers  in  the 
Navy." 

I  think,  however,  as  you  state  in  your  note,  that  ''the 
duties  of  superintendent  of  the  building  as  prescribed  by  the 
act  of  1883,  8upra^  are  in  a  large  measure  similar  to  those 
required  of  naval  officers  restricted  to  the  performance  of 
engineering  duties;"  and  that  the  detail  of  such  an  officer 
to  perform  those  duties  would  not  be  inconsistent  with  the 
restriction  of  section  4  of  the  Navy  Personnel  act;  and 
your  first  question  is  answered  in  the  negative. 

In  determining  whether  this  superintendent  may  be  per- 
manently appointed  from  engineer  officers  of  the  Army  or 
Navy  who  are  on  the  retired  list,  it  is  to  be  borne  in  mind 
that  as  already  stated,  at  the  time  of  the  approval  of  this 
act  of  March  3,  1883,  there  was  no  warrant  for  the  employ- 
ment on  active  duty  of  retired  officers  of  either  branch  of 
the  service  in  time  of  peace,  nor  does  that  act  profess  to 
give  such  warrant.  Such  officers  were  then  exempt  from 
active  service;  therefore  this  act  would  not  refer  to  them 
nor  authorize  their  appointment.  Hence,  the  only  conclu- 
sion possible  is  that  this  appointment  was  intended  to  be 
made  from  the  active  list — the  only  engineer  officers  who 
were  then  subject  to  that  duty. 

Again,  the  permanent  designation  of  this  superintendent 
is  an  imperative  order  to  continuous  duty,  and  this  is  quite 
incompatible  with  the  selection  of  a  retired  officer  who  is 
generally'  exempt  from  such  orders.  It  can  not  be  held 
that  this  act  authorized  an  appointment  which  is  an  order 
from  which  such  officers  were  exempt.  It  is  easy  to  see 
here  that  the  fact  that  the  duties  imposed  upon  this  super- 
intendent require  for  their  performance  an  officer  fully  quali- 
fied for  active  duty,  is  a  sufficient  reason  why  this  appoint- 
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ment  was  required  to  be  made  from  the  active  list,  and  not 
from  those  who  have  already  passed  the  period  of  their  fall 
uBefuIneas,  and  have  on  that  account  been  retired  from 
active  service.  And  considering  this  statute  alone,  I  have 
no  doubt  that  the  appointment  in  question  should  be  made 
from  engineer  officers  of  the  Army  or  Navy  upon  the 
active  list.  But,  while  this  is  so,  it  was  competent  for  Con- 
gress to  authorize  the  appointment  in  question  from  retired 
officers,  and  the  question  is  whether  it  has  done  so  by  the 
subsequent  legislation  above  referred  to. 

The  situation  is  this^  The  act  of  1883,  as  above  shown, 
requires  this  superintendent  to  be  appointed  from  engineer 
officers  on  the  active  list  of  the  Army  or  Navy.  The  act  of 
June  7,  1900  (31  Stat.,  703),  provides  that— 

"During  a  period  of  twelve  years  from  the  passage  of 
this  act  any  naval  officer  on  the  retired  list  may,  in  the  dis- 
cretion of  the  Secretary  of  the  Navy,  be  ordered  to  such 
duty  as  he  may  be  able  to  perform  at  sea  or  on  shore,  and 
while  so  employed  shall  receive  the  pay  and  allowances  of 
an  officer  of  the  active  list  of  the  grade  from  which  he 
was  retired." 

I  do  not  think  this  provision  operates  or  was  intended  to 
transfer  back  to  the  active  list  any  such  retired  officer  when 
thus  ordered  to  duty.  On  the  contrary,  he  is  still  a  retired 
officer,  and  is  borne  as  such  upon  the  retired  list,  though 
temporarily  performing  some  active  duty.  Hence,  if  any 
law  requires  that  a  certain  duty  be  performed  or  a  certain 
place  to  be  filled  by  an  officer  of  the  active  list,  this  pro- 
vision does  not  authorize  the  assignment  of  a  retired  officer 
thereto.  This  does  not  mean  that  a  retired  officer  may  not, 
under  this  provision,  be  assigned  to  duties  usually  per- 
formed by  officers  on  the  active  list,  but  only  that  he  can 
not  be  so  assigned  where  any  law  requires  the  duty  to  be 
performed  by  an  officer  of  the  other  class.  The  question 
is  not  as  to  the  duties  to  which  a  retired  officer  may  be 
ordered  in  general,  but  is  as  to  the  class  of  officers  from 
which,  under  the  act  of  1883,  the  President  must  designate 
this  superintendent.  It  is  unimportant  that  under  the  later 
act  a  retired  officer  may  be  ordered  to  any  active  duty,  so 
long  as  the  earlier  act  requires  this  particular  appointment 
to  be  made  from  the  other  class.     This  act  of  1883  means 
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to-day  just  what  it  meant  when  enacted.  There  has  been 
no  amendment  or  act  changing  or  declaring  its  meaning. 
The  fact  that  the  later  law  has  made  retired  officers  generally 
subject  to  be  ordered  to  any  active  duty  has  not  done  this. 
On  the  contrary,  it  has  left  the  act  of  1883  as  it  was,  namely, 
that  of  the  officers  liable  to  this  or  to  any  other  duty,  the 
President  is  required  to  designate  this  superintendent  from 
engineer  officers  on  the  active  list. 

This  conclusion  that  neither  the  act  of  1883  nor  the  act  of 
1900  contemplates  the  appointment  in  question  to  be  miade 
from  officers  on  the  retired  list,  would  receive  support  from 
another  consideration.  The  act  of  1900,  making  retired  na* 
val  officers  subject  to  be  ordered  to  such  active  duty  as  they 
are  able  to  perform,  must  be  read  in  connection  with  and  as 
part  of  the  act  authorizing  their  retirement,  and  read  in 
view  of  the  manifest  purpose  of  that  act.  So  read,  it  is  cer- 
tain that  it  does  not  mean  that  while  a  naval  officer  by  his 
retirement  is  debarred  from  further  promotion  and  its  bet- 
ter pay,  he  still  remains  in  time  of  peace  subject  to  order  to 
the  same  permanent,  continuous  active  duty  at  sea  and  on 
shore  as  before  his  retirement.  On  the  contrary,  it  means 
generally  that  he  is  relieved  and  retired  from  active  duty, 
but  subject  in  times  of  need  (of  which  the  Secretary  is  the 
judge)  to  be  temporarily  ordered  to  such  active  duty  as  he 
is  able  to  perform.  $ut  these  cases  are  exceptions  arising 
from  necessity,  and  do  not  contemplate  any  general,  perma- 
nent, or  continuous  assignment  of  a  retired  naval  officer  to 
active  duty,  or  for  a  longer  period  than  the  necessity  of  the 
service  requires.  Taken  literally,  this  provision  of  the  act 
of  1900  would  authorize  the  assignment  of  every  retired 
naval  officer  to  the  same  continuous  and  permanent  active 
service,  both  at  sea  and  on  shore,  as  that  upon  which  he 
first  entered,  while  by  his  nominal  retirement  he  is  debarred 
from  that  promotion  and  better  pay  which,  but  for  his  re- 
tirement, he  might  have  earned  by  the  same  service.  This 
is  not  what  the  law  means. 

Now  as  the  duties  imposed  upon  this  superintendent  are 
not  only  such  as  require  for  their  performance  an  officer 
fully  qualified  for  active  service,  but  are  also  continuous 
and  permanent,  as  much  so  as  is  the  original  service  upon 
which  an  officer  enters,  it  is  manifest  that  the  permanent 
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designation  of  this  superintendent  from  retired  engineer 
oflScers  of  the  Navy  was  not  contemplated;  and  your  second  ' 
question  is  answered  in  the  negative. 

Your  remaining  question  is,  whether  an  ofScer  of  the 
corps  of  civil  engineers  of  the  Navy-  is  eligible  for  appoint- 
ment as  superintendent  of  the  building. 

The  statute  is  silent  upon  this  point,  but  is  emphatic  that 
the  one  selected  must  be  "an  officer  well  qualified  for  the 
purpose;"  and,  from  the  duties  required  of  this  superin- 
tendent, it  is  manifest  that  in  order  to  be  *'well  qualified" 
for  their  performance  he  must  be  familiar  with  steam  engi- 
neering, steam  engines,  their  appliances  and  workings,  and 
something  of  a  machinist  also— as  most  steam  engineers 
are — with  reference  to  the  keeping  in  order  and  repair  of 
such  machinery.  All  of  the  knowledge  and  skill  of  the 
steam  engineer  are  required,  and  little  of  that  of  the  civil 
engineer.  Whilst  it  would  perhaps  be  going  too  far  to  say 
that  a  civil  engineer  might  not  have  all  this  knowledge  and 
skill,  be  "well  qualified,"  and  therefore  eligible  for  the 
place,  as  your  question  asks,  I  have  no  doubt  from  the 
nature  of  the  duties  imposed,  that  a  steam  engineer  is  con- 
templated, as  they  are  generally  the  only  engineers  who 
are  well  qualified  for  the  performance  of  the  various  duties 
which  the  act  devolves  upon  this  superintendent. 
Respectfully, 

CHARLES  H.  ROBB, 
Acting  Attorney-  General. 

The  Secretary  of  the  Navy. 


RETIRED  ARMY  OFFICERS— ADVANCEMENT— RANK  AND 

PAY. 

The  act  of  October  1,  1890  (26  Stat.,  562),  does  not  authorize  the  ad- 
vancement of  an  officer,  found  physically  disqualified,  to  the  next 
higher  grade,  when  his  right  to  such  advancement  has  accrued,  and, 
having  been  so  advanced,  to  be  retired  with  the  rank  of  such  higher 
grade. 

Opinion  of  March  26,  1904  (ante,  p.  158),  adhered  to. 

Department  of  Justice, 

August  18,  1905. 
Sir:  I  am  in  receipt  of  your  communioatioD  of  August 
1,  instant,  requesting  to  be  advised  whether,  under  the  act 
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of  Congress  of  October  1,  1890,  there  is  authority  for  the 
view  that  an  officer  who  has  been  found  phj^sically  disqual- 
ified may  be  advanced  to  the  next  higher  grade  when  his 
right  to  such  advancement  has  accrued  and,  having  been 
so  advanced,  may  be  retired  with  the  rank  of  such  higher 
grade. 

I  have  considered  the  facts  of  the  cases  mentioned  in  your 
letter,  together  with  the  accompanying  papers,  and  find 
that  the  practical  question  submitted  to  me  is  embraced  in 
your  inquiry  of  May  26,  1904,  to  which  I  replied  on  June 
1, 1904  (ante  p.  158). 

I  see  no  reason  to  change  or  modify  the  conclusions  ex- 
pressed in  that  opinion. 
Very  respectfully, 

CHARLES  H.  ROBB, 
Acting  Attorney-  General. 

The  Secretary  of  War. 


SECRETARY  OF  THE   INTERIOR— FREEDMEN'S  HOSPITAL- 
WATER  MAIN. 

The  Secretary  of  the  Interior  has  authority  to  prevent  the  Commiasion- 
ers  of  the  District  of  Columbia  from  laying  a  water  main  across  the 
land  upon  which  the  Freeedraen*8  Hospital  is  to  be  erected. 

The  permission  granted  the  Commissioners  of  the  District  of  Columbia 
by  the  Chief  of  Engineers  in  charge  of  the  public  buildings  and  grounds 
in  the  District  to  lay  a  water  main  across  the  land  upon  which  the 
Freedmen's  Hospital  is  to  be  erected  was  a  mere  license,  without  con- 
sideration, and,  being  still  executory,  is  revocable  at  will*. 

Department  of  Justice, 

Septernber  23,  1906. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communieation  of  September  1,  with  inclosures,  asking  my 
opinion  as  to  your  authority  to  prevent  the  Commissioners 
of  the  District  of  Columbia  from  laying  a  water  main  across 
the  land  upon  which  the  Freedmen's  Hospital  is  to  be 
erected. 

The  material  facts  are  that  the  United  States  by  the  act 
of  June  16,  1882  (22  Stat.,  104),  accepted  certain  land  to 
be  deeded  to  it  by  the  Howard  University  upon  condi- 
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tion  that  it  be  used  as  a  public  park.  By  act  of  April  28, 
1904  (33  Stat,  488),  the  land  was  retroceded  to  Howard 
University  upon  condition  that  it  execute  a  perpetual  lease 
for  the  nominal  rental  of  %1  a  year,  to  the  United  States, 
''and  that  upon  the  execution  of  such  lease  to  the  satisfac- 
tion of  the  Secretary  of  the  Interior  said  Secretary  shall 
cause  to  be  erected  on  the  ground  so  retroceded  and  leased 
the  new  hospital  for  f reedmen. " 

In  the  appropriation  act  for  the  Department  of  the 
Interior,  March  3,  1905  (33  Stat.,  1190),  Congress  appro- 
priated money  for  the  maintenance  of  the  hospital  and  the 
construction  of  the  new  hospital  building,  authorized  the 
Secretary  of  the  Interior  to  enter  into  contract  with  the  Board 
of  Charities  of  the  District  of  Columbia  for  the  treatment 
of  its  inhabitants  admitted  to  the  hospital,  the  money  derived 
from  such  contract  to  be  paid  the  Secretary  of  the  Interior 
for  the  uses  of  the  hospital,  authorized  the  Secretary  of  the 
Interior  to  submit  estimates  for  the  hospital  expenses,  and 
provided  that  money  appropriated  for  the  construction  of 
the  hospital  should  be  paid  wholly  from  the  Treasury  of  the 
United  States. 

On  April  13,  1904,  Col.  Thomas  M.  Symons,  Chief  of 
Engineers,  who  was  ''in  charge  of  the  public  buildings  and 
grounds  in  the  District  of  Columbia  *  *  *  except  those 
buildings  and  grounds  which  are  otherwise  provided  for  by 
law"  (sec.  1797,  Revised  Statutes),  granted  the  Commissioners 
of  the  District  of  Columbia  permission  to  lay  a  water  main 
across  the  land  in  question.  The  water  main  has  not  yet 
been  laid,  although  some  preliminary  preparations  have  been 
made  by  the  Commissioners. 

In  your  letter  you  state  that  the  laying  of  the  water  main 
across  this  land,  as  contemplated  by  the  Commissioners, 
''  will  be  an  obstacle  to  the  future  extension  of  the  hospital, 
and  will  be  detrimenttil  to  the  interests  of  the  institution," 
and  that  you  wish  to  prevent  it  if  you  have  legal  authority 
to  do  so. 

By  the  above-quoted  legislation,  Congress  has  placed  the 
hospital  and  the  land  under  the  supervision  of  the  Secretary 
of  the  Interior.  The  Chief  of  Engineers  who,  prior  to 
such  legislation,  was  in  charge  of  the  land,  had  no  power  to 
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alienate  any  interest  in  it.  The  permission  which  he  gave 
the  Commissioners  was  a  mere  license  given  without  con- 
sideration accruing  to  the  United  States  and,  still  remaining 
executory,  is,  according  to  familiar  principles  of  law,  re- 
vodible  at  will. 

The  act  of  April  22,  1904  (33  Stat.,  2M),  authorized  the 
Commissioners  of  the  District  of  Columbia,  to  construct 
water  mains  in  any  street,  avenue,  road,  or  alley. 

You  are  advised  that  you  have  authority  and  right  to 
revoke  the  permission  or  license  given  by  the  Chief  of 
Engineers,  and  the  Commissioners  have  no  right,  certainly 
without  your  consent,  to  construct  the  water  main  across 
the  premises. 

Respectfully, 

CHARLES  H.  ROBB, 
Actmg  AtUyr^iey-  General, 

The  Secretary  of  the  Interior. 


OFFICERS  OF  NAVY  AND  MARINE  CORPS— RELATIVE  RANK. 

There  is  no  express  provision  of  law  which  fixes  the  relative  rank  and 
prece<ience  of  officers  of  the  Marine  Corps  and  ofiicers  of  the  line  of 
the  Navy. 

By  an  unwritten  law  of  the  Army  and  Navy,  officers  of  the  Army  and 
officers  of  the  Navy  take  relative  rank,  as  respects  the  two  classes, 
according  to  their  respective  grades;  and  if  of  similar  grade,  then 
ac^cording  to  dates  of  commission. 

Officers  of  the  Marine  Corps,  who  are  "in  relation  to  rank  on  the  same 
footing  as  officers  of  similar  grades  in  the  Army,"  take  rank  and  prec- 
edence relatively  to  line  officers  in  the  Navy  according  to  grade;  and 
if  of  similar  grade,  then  according  to  dates  of  commission. 

There  is  no  law  making  any  distinction  aa  to  relative  rank  and  prece- 
dence between  the  officers  of  the  Marine  Corps  who  are,  and  those 
who  are  not,  graduates  of  the  United  States  Naval  Academy,  either  as 
respects  themselves,  or  officers  of  the  line  of  the  Navy. 

Department  of  Justice, 

Octohi-i^  7,  1905. 
Sir:  I  have  the  honor  to  respond  to  your  note  of  Septem- 
ber 22,  1905,  in  which  you  request  my  official  opinion  as  to 
the  relative  rank  and  precedence  of  officers  of  the  Marine 
Coi*ps,  the  specific  questions  bein^  these: 

•  1.  What  provision,  if  any,  of  the  law  regulates  the  rel- 
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ative  rank  and  precedence  of  officers  of  the  line  of  the  Navy 
and  officers  of  the  Marine  Corps? 

'^2.  What  provision,  if  any,  of  the  law  regulates  the  rel- 
ative rank  and  precedence  of  officers  of  the  Marine  Corps 
who  are,  and  of  such  officers  as  are  not,  graduates  of  the 
United  States  Naval  Academy,  with  respect  to' each  other, 
and  also  with  respect  to  officers  of  the  line  of  the  Navy  ? " 

Considering  first  your  second  question,  I  am  of  opinion 
that  there  is  no  law  making  any  distinction  as  to  relative 
rank  and  precedence  between  officers  of  the  Marine  Corps, 
who  are,  and  those  who  are  not,  graduates  of  the  United 
States  Naval  Academy,  either  as  respects  themselves,  or 
officers  of  the  line  of  the  Navy.  Whatever  may  be  the 
relative  rank  and  precedence  of  officers  of  the  Marine  Corps, 
of  one  of  these  classes,  that  is  equally  the  rank  and  prece- 
dence of  those  of  the  other  class. 

Recurring  to  your  first  question,  1  know  of  no  express 
provision  of  the  law  which  fixes  the  relative  i^ank  and  prece- 
dence of  officers  of  the  Marine  Corps  and  officera  of  the  line 
of  the  Navy.  But  there  are  provisions  which  seem  neces- 
sarily to  determine  the  matter. 

Thus  section  1603,  Revised  Statutes,  provides  that:  "The 
officers  of  the  Marine  Corps  shall  be,  in  relation  to  rank, 
on  the  same  footing  as  officers  of  similar  grades  in  the 
Army."  That  is,  whatever  is  the  rank  (with  its  resulting 
precedence)  of  an  officer  of  the  Army,  that  is  the  i-ank  (with 
its  resulting  precedence)  of  an  officer  of  the  same  grade  in 
the  Marine  Corps.  In  no  other  wa}'  can  these  officers  be  on 
the  same  footing  as  to  mnk,  as  this  section  requires. 

It  is  contended  that  section  1603  refers  to  the  Marine 
Corps  only  when,  in  whole  or  in  part,  detached  and  serving 
with  the  Army,  as  is  provided  in  section  1621,  it  is  subject 
to  the  Articles  of  War.  I  have  no  hesitation  in  thinking 
this  contention  untenable.  That  section  is  part  of  chapter  9, 
Title  XV,  of  the  Revised  Statutes,  which  provides  for  the 
constitution,  regulation,  and  government  of  the  Marine 
Corps.  The  section  is  general  in  its  terms,  with  no  limita- 
tion of  time  or  place  as  to  its  application,  and  therefore 
applies  generally  and  always  unless  otherwise  restricted. 
It  is  not  ambiguous,  but  in  its  terms  plainly  and  certainly 
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applies  upon  all  occasions.  No  reason  is  perceived  why  its 
application  should  be  restricted  to  those  comparatively  few 
and  temporary  occasions  when  the  Marine  Corps  is  detached 
and  serving  as  part  of  the  Army.  The  necessity  for  fixing 
the  relative  rank  of  oflScers  exists  as  well  when  in  its  normal 
condition  as  a  branch  or  corps  of  the  Navy,  as  when  serving 
with  the  Army.  The  necessity  may  be  more  urgent  in  one 
case  than  in  the  other,  but  it  exists  in  both.  And  it  is 
morally  certain  that,  had  Congress  intended  to  fix  this  rela- 
tive rank  only  when  the  corps  was  serving  with  the  Army, 
it  would  have  said  so;  just  as,  in  section  1621,  it  did  say 
that,  at  such  times,  the  corps  should  be  subject  to  the 
Articles  of  War  for  the  government  of  the  Army. 

While  section  1467,  Revised  Statutes,  provides  as  to  the 
Navy  that  "line  officers  shall  take  rank  in  each  grade  ac- 
cording to  the  dates  of  their  commission,"  there  is  no  cor- 
responding provision  as  to  officers  of  the  Army.  But 
paragraph  3  of  article  9  of  the  AiTny  Kegulations,  which 
have  the  force  and  effect  of  law,  provides  that  'Mn  each 
grade,  date  of  commission,  appointment,  or  warrant  deter- 
mines the  order  of  precedence." 

I  am  informed  by  the  Judge-Advocate-General  of  the 
Army,  and  the  fact  is  well  known,  that  from  the  earliest  days 
of  the  Army  the  established  and  uniform  rule  and  practice 
have  been  that  officers  of  the  same  grade  take  rank  with 
each  other  according  to  the  dates  of  their  commissions.  This 
is  the  status  of  army  officers  as  to  relative  rank,  with  refer- 
ence to  which  officers  of  the  Marine  Corps  are  upon  the 
same  footing.  This,  however,  fixes  only  the  relative  status 
of  officers  of  the  Army  and  of  officers  of  the  Marine  Corps,  as 
respects  themselves,  and  it  remains  to  consider  what  is  the 
status,  as  to  relative  rank  and  precedence,  of  officers  of  the 
Army  and  officers  of  the  line  of  the  Navy  in  equivalent 
grades;  for  it  is  apparent  from  the  foregoing  that  whatever 
is  the  relative  rank  of  officers  of  the  Army  and  officers  of 
the  Navy  of  equal  grade,  that  must  also  be  the  relation  as 
between  the  Marine  Coi-ps  and  the  line  of  the  Navy. 

While  there  is  no  express  provision  in  the  statutes  or  the 
army  or  navy  regulations  fixing  the  relative  rank  of  officers 
of  the  Army  and  officers  the  Navy  line  in  the  corresponding 
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grade,  yet  this  status  and  relative  rank  are  as  certainly 
established  and  well  understood  as  if  expressed  in  statute  or 
army  or  navy  regulations. 

Section  1466,  Revised  Statutes,  fixes  the  relative  rank, 
by  grade  only,  of  line  officers  of  the  Navy  and  of  the  Army. 
Thus,  a  vice-admiral  ranks  with  the  lieutenant-general, 
rear-admirals  with  major-generals,  commodores  with  brig- 
adier-generals, captains  with  colonels,  commanders  with 
lieutenant-colonels,  lieutenant-commanders  with  majors, 
lieutenants  with  captains,  masters  with  first  lieutenants, 
ensigns  with  second  lieutenants. 

But  this  merely  tells  what  grades  in  each  service,  desig- 
nated b}'-  their  titles,  shall  be  of  corresponding  or  equal 
rank  and  dignity,  and  does  not  fix  the  relative  rank  of  these 
officers  when  of  this  same  or  corresponding  grade.  This  is 
left  undetermined,  so  far  as  express  statute  or  regulation  is 
concerned.  But  the  unwritten  law  of  the  Army  and 
Navy — a  rule  of  action  governing  in  both  branches  of  the 
service — derived  from  long-established  and  uniform  prac- 
tice, has  settled  this. 

From  the  earliest  days  of  ttie  Army  and  Navy  it  has  been 
the  rule  and  practice  that  officers  in  the  same  grade  in  the 
Army  and  Navy  have  relative  rank  and  precedence  between 
themselves  according  to  the  dates,  respectively,  of  their 
commissions;  the  senior  in  commission  ranking  the  junior. 
The  same  rule  applies  in  such  cases  as  that  which  governs 
officers  of  the  Army  and  officers  of  the  Navy,  as  between 
themselves  in  each  case,  namely,  that  seniority  of  commission 
or  appointment  gives  precedence  in  the  same  grade.  This 
has  become  a  well-understood  rule  of  action  and  practice, 
which,  in  fact,  governs  and  controls  officers  of  the  Army 
and  Navy  with  the  same  force  and  precision  as  if  embodied 
in  statute  or  regulation. 

Then,  as  officers  of  the  Army  and  officers  of  the  Navy 
take  relative  rank,  as  respects  the  two  classes,  first,  accord- 
ing to  their  respective  grades;  and,  second,  if  of  similar 
grade,  then  according  to  dates  of  commission,  it  follows  that 
officers  of  the  Marine  Corps,  who  are  ''in  relation  to  rank 
on  the  same  footing  as  officers  of  similar  grades  in  the 
Army,"  take  rank  and  precedence  relatively  to  line  officers 
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in  the  Navy  in  the  same  way,  namely,  first,  according  to 
grade;  and  second,  if  of  similar  grade,  then  according  to 
dates  of  commission.  As  I  have  said  above,  this  rule  of 
seniority  of  commission  applies  to  officers  of  the  Marine 
Corps  as  between  themselves. 

Inasmuch  as  there  are  different  ranks  in  the  same  grade, 
in  each  branch  of  the  service,  it  is  essential  that  there  be 
some  criterion  by  which  to  determine  this  relative  rank. 
The  only  practicable  criterion  would  seem  to  be  either  the 
dates  of  commissions  or  length  of  service.  In  either  case 
an  apparent  injustice,  which  has  been  pointed  out,  might 
result.  Thus,  if  date  of  commission  were  to  determine,  a 
captain  in  the  Navy  who  had  been  many  years  in  the  service 
might  find  himself  ranked  by  a  colonel  (the  equivalent  in 
grade)  of  the  Army  or  the  Marine  Corps,  who  had  served  but 
a  short  time,  but  whose  commission  was  a  few  days  earlier. 
If  length  of  service  was  the  criterion,  this  same  captain  in 
the  Navy,  though  his  commission  was  much  older  than  that 
of  the  colonel,  might  be  ranked  by  him,  because  the  latter 
had  been  a  few  days  longer  in  the  service. 

It  suffices  that  the  former  has  been  uniformly  adopted  as 
the  criterion  in  all  cases  where  Congress  has  acted,  and  by 
the  unwritten  law  of  the  Army  and  the  Navy,  to  which 
Congress  seems  to  have  long  given  its  assent.  Further- 
more, 1  can  perceive  no  reason  for  thinking  that  in  general 
this  criterion  would  not  operate  equally  and  justly.  In  one 
instance  it  might  happen  to  benefit  the  Army  or  Marine 
Corps,  but  in  another  it  might  equally  benefit  the  Navy. 

I  have  therefore  to  advise  you  that  the  provisions  above 
referred  to,  together  with  the  unwritten  law  of  the  Army 
and  Navy,  to  which  reference  is  made  above,  determine,  as 
I  have  stated,  the  relative  rank  and  precedence  of  officers  of 
the  Marine  Corps,  both  as  between  themselves  and  as  respects 
officers  of  the  line  of  the  Navy. 
Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  the  Navy. 
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HAWAII— SALE  OF  STEAM  TUG  "ELEU." 

The  sale  of  the  steam  tug  Eleu  by  the  superintendent  of  public  works  of 
Hawaii,  which  vessel  became  the  property  of  the  United  States  upon 
the  annexation  of  the  Hawaiian  Islands  in  1898,  not  having  been  au- 
thorized by  Congress  as  provided  in  section  91  of  the  act  of  April  30, 
1900  (31  Stat.,  159),  is  void. 

Depaktment  of  Justice, 

October  23,  1906. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  July  27th,  last,  with  inclosures,  setting  forth  that — 

"The  steam  tug  Eleu  was  purchased  by  the  Hawaiian 
Government  from  John  D.  Spreckels  &  Company,  of  San 
Francisco,  about  the  year  1885,  and,  with  the  other  property 
of  the  Hawaiian  Government,  passed  into  the  possession  of 
the  United  States  upon  the  annexation  of  the  Hawaiian 
Islands  in  1898.  It  is  understood  that  this  vessel  was  used 
by  the  Hawaiian  Government  as  a  towing  steamer  up  to  the 
time  of  the  annexation,  and  that  since  then  it  continued  to 
be  so  used  by  the  United  States,  and  subsequently  by  the 
Territorial  Government  of  Hawaii,  until  on  or  about  the 
first  day  of  January,  1901.  This  Department  is  without 
definite  information  as  to  what,  if  any,  use  has  been  made 
of  the  vessel  since  the  last-named  date. 

"Under  date  of  May  20,  1905,  the  collector  of  customs 
at  the  port  of  Honolulu  reports  '  that  a  bill  of  sale  has  been 
filed  by  the  superintendent  of  public  works  of  the  Territory 
of  Hawaii,  transferring  the  above-named  vessel  to  Louis 
Marks,  of  this  city,'  and  Mr.  Marks  makes  application  to  the 
Bureau  of  Navigation  of  this  Department  for  the  document- 
ing of  this  vessel  as  his  property.  The  superintendent  of 
public  works  cites  as  authority  for  thus  disposing  of  this 
vessel  section  252  of  the  Revised  Laws  of  Hawaii,  which  he 
quotes  as  follows: 

"  'Sec.  252.  General  power  to  dispose. — The  commis- 
sioner of  public  lands  or  superintendent  of  public  works,  as 
the  case  may  be,  by  and  with  the  authority  of  the  governor, 
shall  have  power  to  lease,  sell  or  otherwise  dispose  of  the 
public  lands,  and  other  property,  in  such  manner  as  he  may 
deem  best  for  the  protection  of  agriculture,  and  the  general 
welfare  of  the  Territory,  subject  however,  to  such  restric- 


Digitized  by  LjOOQ IC 


The  Secrefm^  of  Commerce  a7\d  Lahor.         '    523 

tions  as  may,  from  time  to  time,  be  expressly  provided  by 
law.     (C.  C.,  1859,  s.  42;  Cp.  L.,  s.  42;  C.  L.,  s.  169/") 

Upon  this  statement  of  fact  you  propound  the  following 
questions  for  my  opinion: 

1.  Whether  the  sale  of  the  steam  tug  Eleu  by  the  super- 
intendent of  public  works  of  Hawaii,  as  cited,  was  legal; 
and, 

2.  If  such  sale  was  legal,  whether  the  proceeds  thereof 
should  be  turned  into  the  Treasury  of  the  United  States  or 
of  the  Territory  of  Hawaii. 

Without  entering  into  a  consideration  of  the  extent  of  the 
power  exercised  by  the  superintendent  of  public  works  of 
Hawaii  prior  to  the  annexation  of  the  islands  to  the  United 
States,  it  is  sufficient  to  say  that  such  power  subsequent  to 
annexation  must  be  regarded  as  subject  to  the  limitations 
and  restrictions  contained  in  the  act  of  April  30,  1900  (31 
Stat.,  141),  entitled  "An  act  to  provide  a  government  for 
the  Territory  of  Hawaii." 

Section  91  of  that  act  relates  specifically  to  the  control  to 
be  exercised  over  the  property  passing  to  the  United  States 
at  the  time  of  annexation,  and  reads  as  follows: 

"Sec.  91.  That  the  public  property  ceded  and  transferred 
to  the  United  States  by  the  Republic  of  Hawaii  under  the 
joint  resolution  of  annexation,  approved  Jul}^  seventh, 
eighteen  hundred  and  ninety -eight,  shall  be  and  remain  in 
the  possession,  use,  and  control  of  the  government  of  the 
Territory  of  Hawaii,  and  shall  be  maintained,  managed,  and 
cared  for  by  it,  at  its  own  expense,  until  otherwise  provided 
for  by  Congress,  or  taken  for  the  uses  and  purposes  of  the 
United  States  by  direction  of  the  President  or  of  the  gov- 
ernor of  Hawaii." 

Beyond  providing  that  the  public  property  thus  placed 
under  the  control  of  the  government  of  Hawaii  may  be 
taken  for  the  uses  and  purposes  of  the  United  States,  the 
section  just  quoted  confers  no  power  upon  the  superintend- 
ent of  public  works  of  that  Territory  to  dispose  of  such 
property  by  sale.  As  Congress  has  not  since  authorized 
such  disposition,  it  appears  that  the  action  of  that  officer  in 
transferring  by  sale  to  one  Louis  Marks  the  steam  tug  Eleu^ 
which,  according  to  the  correspondence  submitted  with  your 
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request,  formed  a  part  of  the  public  property  ceded  to  the 
United  States  at  the  tiuie  of  annexation,  was  without  au- 
thority of  law.  I  have  the  honor  to  advise  you  accordingly. 
My  response  to  your  first  question  rendei*s  it  unnecessary 
to  consider  the  second. 

Respectfully, 

CHARLES  H.  ROBB, 

Assistant  Attorney- General, 
Approved: 

W.  H.  MOODY. 
The  Secretart  of  Commerce  and  Labor. 


SHOSHONE  INDIAN  LANDS—BOYSEN^S  RIGHT  OF  SELECTION. 

The  act  of  March  3,  1905  (33  Stat.,  1016),  which  amends  and  ratifies  an 
agreement  with  the  Shoshone  Indians  for  the  cession  of  lands,  does 
not,  by  Article  II  thereof  (p.  1^20),  confer  upon  Asmus  Boyeen  the 
right  to  make  a  selection  of  the  640  acres  of  land  therein  referred  to, 
within  the  unceded  or  diminished  reserved  lands  of  those  Indians. 

That  act  does  not  confer  upon  Boy  sen  the  right  to  make  examinations 
and  selections  within  the  ceded  portion  of  the  reservation  outside  the 
tract  covered  by  the  lease  formerly  held  by  him. 

The  act  confers  upon  Boysen  the  right  to  prospect  for  and  to  locate  lands 
bearing  minerals  other  than  coal. 

The  Attomey-Cieneral  declines  to  express  an  opinion  upon  the  question 
of  the  propriety  of  the  Secretary  of  the  Interior  permitting  Boysen  to 
go  upon  the  reservation  and  make  examinations  prior  to  the  comple- 
tion and  approval  of  the  surveys  of  the  ceded  portion,  it  not  being 
within  his  province  to  paw  upon  the  propriety  of  the  exercise  by  the 
Secretary  of  the  Interior  of  his  official  discretion. 

Department  of  Justice, 

Ncwembe7'  3^  1905. 

Sir:  The  act  of  March  3,  1905  (33  Stat.,  1016),  amendingr 
and  ratifying  an  agreement  with  the  Indians  of  the  Shoshone 
or  Wind  River  Indian  Reservation  in  Wyoming  for  the 
cession  of  lands,  provided  (art.  2  of  the  agreement  as 
amended,  p.  1020): 

"That  nothing  herein  contained  shall  impair  the  rights 
under  the  lease  to  Asmus  Boysen,  which  has  been  approved 
by  the  Secretary  of  the  Interior;  but  said  lessee  shall  have 
for  thirty  days  from  the  date  of  the  approval  of  the  surveys 
of  said  land  a  preferential  right  to  locate,  following  the 
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government  surveys,  not  to  exceed  six  hundred  and  forty 
acres  in  the  form  of  a  square,  of  mineral  or  coal  lands  in 
said  reservation;  that  said  Boy  sen  at  the  time  of  entry  of 
such  lands  shall  pay  cash  therefor  at  the  rate  of  ten  dollars 
per  acre  and  surrender  said  lease  and  the  same  shall  be 
cancelled." 

It  seems  that  the  lease  referred  to,  although  provisionally 
approved  October  4,  1899,  was  canceled  by  the  Interior 
Department  on  March  6,  1904,  because  of  failure  on  B03'- 
sen's  part  to  comply  with  certain  conditions  accepted  by 
himself  and  his  sureties.  The  act,  however,  plainly  pro- 
ceeds on  the  assumption  that  the  lease  is  in  force,  or  at  least 
that  certain  rights  thereunder  still  exist. 

The  precise  history  of  this  right,  from  its  inception  to  its 
recognition  in  this  act  of  Congress,  appears  to  be  as  follows: 

On  July  1,  1899,  Boy  sen  executed  a  lease  with  the  Sho- 
shone and  Arapahoe  Indians,  subject  to  the  approval  of  the 
Secretary  of  the  Interior,  under  which  he  was  given  the 
right  for  two  years  to  prospect  and  locate  deposits  of  coal 
upon  certain  lands  described  in  the  lease,  consisting  of  about 
178,000  acres.  It  was  distinctly  stipulated  that  the  mining 
privileges  granted  should  include  only  coal  and  should  not 
extend  to  any  other  minerals.  The  term  of  the  lease  was 
for  ten  years  from  the  date  of  approval.  At  the  expiration 
of  the  two-years'  prospecting  period,  the  lease  was  to  apply 
only  to  such  lands  as  should  be  covered  by  maps  of  definite 
location  filed  in  the  Department  of  the  Interior  and  approved 
by  the  Secretary.  Under  the  provisions  of  the  lease  Boysen 
was  required  to  file  with  the  Secretary  of  the  Interior, 
within  a  reasonable  time,  a  map  definitely  showing  the  lands 
to  which  the  lease  was  intended  to  apply,  and  also  maps 
showing  all  discoveries  of  coal,  within  three  months  after 
the  discoveries  were  made.  Upon  the  approval  of  such 
maps  Boysen  was  required  to  develop  and  work  the  coal 
deposits  therein  described  with  diligence  and  to  the  fullest 
practicable  extent. 

The  lease  also  contained  the  provision  that  in  the  event  of 
the  extinguishment  of  the  Indian  title  to  the  lands  specified, 
the  lease  and  all  rights  thereunder  should  terminate. 

The  Interior  Department  approved  the  lease  on  October 
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4,  1899.  Boysen,  however,  failed  to  comply  with  any  of 
its  conditions,  and,  after  previous  warning,  he  was  notified 
on  June  9,  1902,  that  the  lease  had  become  inoperative  by 
its  own  provisions.  On  March  5, 1904,  the  lease  was  form- 
ally canceled  by  the  Interior  Department. 

While  this  act  was  pending  before  Congress,  it  was  urged 
on  Boysen's  behalf  that,  notwithstanding  his  failure  to  com- 
ply with  the  obligations  of  the  lease,  the  fact  that  he 
had  expended  large  sums  for  attorneys'  fees  in  Washing- 
ton, preliminary  survey's,  and  other  expenses  independent 
of  any  mining  operations  and  development,  entitled  him  to 
some  special  privileges  in  the  pending  bill.  A  strong  pro- 
test against  the  inclusion  of  the  provision  relating  to  Boysen 
was  made  by  the  minority"  of  the  Committee  on  Indian 
Affairs  (H.  Kept.  8700,  pt.  2,  58th  Cong.,  1st  sess.)  on 
the  ground  that  his  rights  terminated  upon  his  failure  to 
comply  with  the  conditions  of  the  lease,  and  the  subsequent 
cancellation  thereof,  and  that,  even  if  some  rights  still 
existed,  they  were  completely  extinguished,  under  the  pro- 
visions of  section  13  of  the  lease,  upon  the  enactment  of  the 
bill  ratifying  the  agreement  with  the  Indians.  It  was  stated 
by  the  majorit}^,  in  support  of  their  action  in  recommending 
the  Boysen  amendment,  that  under  the  arrangement  pro- 
posed thereby  the  Indians  would  obtain  the  highest  price 
for  their  lands  under  the  circumstances,  "and  all  claims 
under  a  lease  which  might  possibly  cloud  the  title  to  a  very 
large  acreage  is  thereby  proposed  to  be  extinguished." 

It  is  insisted  on  the  part  of  Mr.  Boysen  that  he  should  be 
permitted  to  go  upon  any  part  of  the  reservation  and  make 
examinations  preliminar}^  to  selection  and  location  of  the 
land  he  is  entitled  to  take  under  the  provisions  of  the 
amended  agreement. 

Upon  these  facts  you  ask  the  four  following  questions: 

"1.  Has  Boysen  the  right  to  demand  that  he  shall  be  al- 
lowed to  go  upon  said  reservation  to  make  examinations 
prior  to  the  completion  and  approval  of  the  surveys  of  the 
ceded  portion  thereof? 

"2;  Has  he  a  right  to  make  selection  within  the  unceded 
or  diminished  reserve  lands  and  the  consequent  right  to  make 
examinations  preliminary  to  such  selection  ? 
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^  3.  Has  he  a  right  to  make  examinations  and  selections 
within  the  ceded  portion  of  said  reservation  outside  the 
tract  covered  by  the  lease  formerly  held  by  him? 

"4.  Has  Boy  sen  the  right  to  prospect  for  and  to  locate 
lands  bearing  minerals  other  than  coal,  under  the  provisions 
of  said  agreement?" 

As  to  the  first  question,  that  seems  to  be  a  matter  within 
your  discretion.  'The  act  gives  Boysen  the  right,  for  thirty 
days  after  the  approval  of  the  surveys,  to  locate  on  the 
land,  but  says  nothing  on  the  subject  of  allowing  him  to 
make  any  preliminary  examinations  before  the  surveys 
are  completed.  It'  might  be  said  that  impliedly  he  has 
no  such  right  under  the  act,  because  he  may  locate  only 
foUowvng  the  Government  surveya^  and  if  that  requirement 
is  to  be  complied  with,  it  would  seem  necessary  that  the 
land  should  be  surveyed  before  making  examination  with  a 
view  to  selecting  the  desired  tract.  Otherwise  it  might 
happen  that  after  the  surveys  were  completed  the  land  so 
selected  did  not  follow  the  surveys  or  was  outside  the  ceded 
portion  and  therefore  (as  I  conclude  just  below)  not  entitled 
to  entry. 

As  to  your  second  question,  it  is  clear  that  Boysen  has  no 
right  to  make  selection  or  examination  within  the  unceded 
or  diminished  reserve  lands.  The  words  "following  the 
Government  surveys"  plainly  show  that  Congress  intended 
to  limit  his  right  to  the  ceded  lands,  for  only  the  public 
lands  owned  absolutely  by  the  United  States  are  subject  to 
survey,  and  the  act  does  not  provide  for  the  surveying  of 
the  diminished  reserve  beyond  the  marking  of  the  out- 
boundaries  (sec.  3,  p.  1022). 

Upon  all  the  considerations  in  the  case,  it  would  seem 
that  a  negative  answer  is  required  to  your  third  question. 
The  rights  conferred  upon  Boysen  are  based  upon  his  claims 
under  the  lease  formerly  held  by  him,  and  he  should  accord- 
ingly be  confined,  in  his  selection,  to  the  lands  described  in 
that  lease.  It  was  through  failure  on  Boysen's  part  to 
comply  with  the  required  conditions  that  his  former  lease 
was  canceled,  and  in  view  of  that  fact  and  the  rule  that 
grants  by  the  Government  should  be  construed  in  favor  of 
the  grantor  {Lea/venworth  R>  R.    Co.  y.  United  States^  92 


Digitized  by  LjOOQ IC 


528     Shoshone  Indian  Land^ — Boyaen^s  Right  of  Selection. 

U.  S.,  733,  740;  SlideLl  v.  Grcmdjean,  111  U.  S.,  412,  437; 
United  States  v.  Oregon,  dec,  E.  JR.,  164  U.  S.,  526,  539), 
it  is  not  perceived  why  the  language  and  meaning  of  the  act 
should  be  stretched  so  a*j  to  enlarge  the  rights  of  this 
grantee  flowing  from  his  original  lease,  or  why  its  provi- 
sions should  not  be  construed  strictly  against  his  contention 
that  he  should  be  allowed  to  locate  outside  the  limits  of 
the  lease.  I  therefore  answer  your  third  question  in  the 
negative. 

But  as  to  the  fourth  question,  I  think  the  determination 
must  be  in  the  aflSrmative,  because  the  expression  of  the  law 
is  positive  and  clear — "mm^^a^  <?r  coar lands."  Congress, 
generally  intending  only  to  continue  or  renew  Boy  sen's 
rights  under  his  lease,  such  as  they  were,  must  be  held  to 
have  meant  by  these  words  to  enlarge  these  rights  so  far. 
And  it  appears  that  there  are  persuasive  reasons  aliunde  for 
thinking  that  this  was  the  precise  intention  of  Congress  on 
the  particular  point. 

It  is  true,  as  has  been  suggested,  that  if  the  Secretary  of 
the  Interior  saw  fit  to  exercise  his  discretion  respecting  a 
preliminary  exploration  favorably  to  Mr.  Boysen,  and  then 
Mr.  Boysen  should  present  to  him  for  entry  lands  to  which, 
on  the  executive  construction  of  the  law,  he  was  not  enti- 
tled, the  Secretary  could  refuse  to  enter,  and  thereupon  the 
question  could  be  thrown  into  the  courts  by  the  endeavor  on 
Mr.  Bo3'^8en's  part  to  compel  entry,  and  the  controversy  here 
would  thus  become  a  judicial  question.  That  would  ue  a 
possible  course,  and  might  be  a  proper  course  for  the  Secre- 
tary to  take,  if  in  his  own  judgment  his  discretion  should  be 
so  far  moved  favorably.  But  that  constitutes  no  compelling 
reason  why  the  executive  should  decline  jurisdiction  on  the 
merits.  The  executive  has  the  right  to  determine  the  legal 
question  here,  if  it  does  not  see  fit  to  let  it  go  to  the  courts. 
And,  further,  this  proposal  or  suggestion  constitutes  no 
reason  why  the  Attorney-General  should  consider  the  ques- 
tion judicial  in  the  technical  sense  which  sometimes  leads 
him  to  decline  to  take  jurisdiction  on  the  ground  that  the 
point  is  already  suhjudice  (20  Opin.,  618;  23  Opin.,  221;  id., 
585;  24  Opin.,  59).  In  this  case  the  question  has  been  re- 
ferred to  this  Department  b}^  the  Secretary  of  the  Interior 
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for  a  formal  legal  opinion  on  the  merits,  on  the  initiative  of 
the  President  himself. 

Finall}',  it  is  not  within  my  province  to  construe  the  rea- 
sons affecting  his  administrative  judgment  and  discretion, 
which  might  impel  the  head  of  a  Department  to  take  any 
action  one  way  or  the  other  in  a  matter  pending  before  him 
for  decision.  That  matter  lies  outside  the  record  and  the 
confines  of  the  legal  questions  before  me;  1  am  without 
official  information  on  the  subject;  and  1  am  neither  em- 
powered nor  required  to  pass  upon  the  propriety  of  the 
exercise  by  the  Secretary  of  the  Interior  of  his  official 
discretion. 

Very  respectfully, 

HENRY  M.  HOYT, 

Solicitor-  General, 
Approved: 

W.  H.  MOODY. 

The  Secretary  of  the  Interior. 


MEDALS  OF  HONOR— SURRENDER  OF  OLD  MEDALS. 

It  is  not  within  the  authority  of  the  Secretary  of  War,  in  replacing  the 
medals  issued  to  officers  and  privates  for  gallantry  in  action,  under  the 
joint  resolution  of  July  12,  1863  (12  Stat.,  623)  and  section  6  of  the  act 
of  March  3,  1863  (12  Stat.,  751),  as  provided  in  the  act  of  April  23, 
1904  (33  Stat.,  274),  to  allow  a  particular  grantee,  who  is  entitled  to  a 
new  medal,  to  receive  it  and  at  the  same  time  retain  the  old  medal  in 
his  possession. 

The  word  **  replace,"  as  used  in  the  act  of  1904,  implies  the  loss,  destruc- 
tion, or  surrender  of  the  old  medal. 

It  is  optional  with  the  holder  of  a  medal  whether  he  shall  surrender  his 
old  medal  for  the  new. 

Department  of  Justice, 

JVovevihcrS^  1905. 
Sir:  Your  letter  of  the  2()th  ultimo  requests  my  opinion 

upon  a  question  arising  as  follows: 
The  Army  appropriation  act  of  April  23,  1904  (33  Stato 

274),  provides: 

"For  three  thousand  medals  of  honor  to  be  prepared, 

with  suitable  emblematic  devices,  upon  the  design  of  the 

medal  of  honor  heretofore  issued,  or  upon  an  improved 
13243— VOL  25—04 34 
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design,  U^ether  with  appropriate  rosettes  or  other  insignia 
to  be  worn  in  lieu  of  the  medal,  and  to  be  presented  bj 
direction  of  the  President,  and  in  the  name  of  Congress,  to 
suoh  officers,  non-commissioned  officers,  and  privates  as  have 
most  distinguished,  or  may  hereafter  most  distinguish,  them- 
selves bv  their  gallantry  in  action,  twelve  thousand  dollars: 
Proi^idtd^  That  the  Secretary  of  War  be,  and  he  is  hereby, 
authorized  and  directed  to  use  so  many  of  the  medals  and 
rosettes  or  other  insignia  provided  for  by  this  act  as  may 
be  necessary  to  replace  the  medals  that  have  been  issued 
under  the  joint  resolution  of  Congress  approved  July  twelfth, 
eighteen  hundred  and  sixty -two,  and  section  six  of  the  act  of 
Congress  approved  March  third,  eighteen  hundred  and 
.  sixty -three:     *    *     *"' 

It  appears  that  under  the  authority  conferred  by  thi^ 
statute  medals  of  a  new  design  have  been  prepared  and  are 
now  being  distributed  as  indicated  in  the  following  circular 
of  your  Department,  dated  August  22,  ISKM:: 

"The  act  of  Congress  approved  April  23,  1904  (Army 
appropriation  act)  having  authorized  the  issue  of  medals  of 
honor  of  a  new  design,  together  with  appropriate  rosettes 
to  be  worn  in  lieu  of  the  medals,  all  persons  to  whom  such 
medals  have  been  issued  under  the  provisions  of  the  joint 
resolution  of  Congi-ess  approved  July  12,  1862,  and  section 
6  of  the  act  of  Congress  approved  March  3,  1863,  should 
forward  the  medals  and  the  bowknots  authorized  to  be  worn 
in  lieu  thereof  by  registered  mail  to  the  Military  Secretary 
of  the  Army,  with  a  view  to  their  being  replaced  by  medals 
and  rosettes  of  the  new  design. 

''All  medals  of  honor  that  may  hereafter  be  awarded,  as 
well  as  those  that  may  be  issued  to  replace  medals  hereto- 
fore awarded,  will  be  issued  by  the  Military  Secretary's 
office,  upon  due  proof  of  the  identity  of  the  persons  in 
whose  behalf  the  medals  are  applied  for,  and  the  fact  of 
such  issue  will  be  recorded  in  that  office  in  each  case. 

"  Medals  and  bowknots  of  the  old  design  will  be  destroyed 
as  soon  as  medals  and  rosettes  of  the  new  design  shall  have 
been  issued  to  replace  them." 

You  state,  however,  that  an  officer  of  the  civil  war,  who 
has  been  granted  a  medal  under  the  prior  legislation,  has 
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applied  for  a  medal  of  the  new  design  without  surrendering 
the  old  one;  and  you  submit  the  question  whether  it  is 
"  within  the  authority  of  the  Secretary  of  War,  in  i-eplac- 
ing  the  medals  of  the  old  design  with  those  of  the  new  pat- 
tern, to  allow  a  particular  grantee,  who  is  entitled  to  a 
new  medal,  in  the  operation  of  the  act  of  April  23,  1904,  to 
receive  it  and  at  the  same  time  to  retain  the  old  medal  in 
his  possession/' 

I  am  also  advised  that  while  several  thousand  medals 
were  prepared  under  the  legislation  of  1862  and  1863,  only 
about  two  thousand  were  actually  bestowed,  so  that  it 
would  l)e  possible  to  replace  all  such  medals,  if  desired  by 
the  grantees,  with  the  new  medals  authorized  by  the  act  of 
April  23,  1904. 

In  my  opinion,  the  word  ''  replace,"  as  used  in  the  act  of 
1904,  implies  the  loss,  destiniction,  or  surrender  of  the  old 
medal.  To  replace  presupposes  a  vacancy,  and  a  vacancy 
can  not  exist  so  long  as  the  original  remains  in  its  place. 
To  bestow  the  new  medal  without  the  old  medal  having 
been  in  some  manner  displaced,  would  not  be  to  replace  the 
old  medal  but  to  give  the  new  medal  outright,  and  that  you 
are  not  authorized  to  do.  That  would  be  "placing,"  not 
"replacing."  It  is  true  nothing  is  expressly  said  as  to  the 
disposition  of  the  old  medal,  but,  as  stated,  the  direction  to 
use  so  many  of  the  new  medals  as  maj-  be  necessary  to 
replace  the  old  necessarily  implies  the  loss,  destruction,  or 
surrender  of  the  old  medals.  You  are  the  person  author- 
ized to  replace,  and  hence  the  one  to  ascertain,  in  each  case, 
whether  the  old  medal  has  been  lost  or  destroyed,  and  if 
not,  to  require  its  surrender. 

This  view  is  in  harmony  with  the  policy  of  Congress  in 
bestowing  these  medals.  They  are  granted  for  gallant  and 
distinguished  services.  No  individual  is  entitled  to  two  for 
the  same  service,  which  would  be  the  result  of  allowing  him 
to  retain  the  old  upon  receiving  the  new.  The  number  of 
medals  would  thus  be  unwarrantably  increased,  with  the 
consequent  danger  of  their  falling  into  unworth}'  hands, 
and  their  value  as  emblems  of  distinction  in  so  far  impaired. 

It  is,  of  course,  optional  with  the  holder  whether  he  shall 
surrender  his  old  medal  for  the  new.     The  old  medal  may. 
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for  many  reasons,  be  very  dear  to  him  and  possess  a  value 
by  reason  of  its  age  and  the  associations  connected  with  it 
that  the  new  one  would  lack.  Under  such  circumstances 
he  would  probably  not  be  willing  to  part  with  it,  and  it  was 
not  the  intention  of  Congress  to  compel  him  to  do  so,  even 
if  it  had  the  power. 

But  where,  for  any  cause,  the  holder  of  an  old  medal 
prefers  the  new,  no  such  reasons  justify  his  retention  of 
the  old.  If  he  is  dissatisfied  with  the  old  medal,  he  should 
be  willing  to  relinquish  it  for  one  that  will  please  him 
better.  There  is  no  reason  why  he,  more  than  any  other 
individual,  should  have  two  medals  representing  the  same 
service.  At  any  rate,  that  is  not  the  purpose  of  the  present 
statute.  Your  order  requiring  the  surrender  of  the  old 
medal  by  applicants  for  the  new  is  therefore  in  complete 
accordance  with  its  spirit.  Of  course,  if  in  any  case  the 
old  medal  has  been  lost  or  destroyed,  and  its  surrender 
therefore  impossible,  you  would  be  authorized,  upon  satis- 
factory proof  of  the  fact,  to  replace  it. 
Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  War. 


APPROVAL  OF  SALE  OF  INHERITED  INDIAN  ALLOTMENTS 
BY  THE  SECRETARY  OF  THE  INTERIOR. 

The  courts  for  the  northern  district  of  Indian  Territory  have  no  jurisdic- 
tion or  power  to  decree  partition  and  sale  of  an  inherited  Indian  allot- 
ment covered  by  a  i)atent  without  the  approval  of  the  Secretary  of 
the  Interior,  whose  authority  to  approve  or  disapprove  such  sales  is 
not  disturbed  by  section  2  of  the  act  of  April  28,  1904  (33  Stat.,  573). 

The  difference  l)etwcen  a  Quapaw  allotment  and  others  is  that  title  is 
not  given  to  the  United  States  in  trust  in  the  case  of  the  Quapaws. 

Department  of  Justice, 

December  -4,  1905. 
Sir:  I  have  received  your  letter  of  the  eleventh  ultimo 
asking  my  opinion  upon  the  following  questions: 

''(1)  Have  the  courty  of  the  northern  district  of  Indian 
Territory  jurisdiction  and  power  to  decree  partition  and 
sale  of  inherited  Indian  allotments  covered  by  patents 
'such  as  are  herein  described'  prior  to  the  act  of  April  28, 
1904  (83  Stat.,  573,  sec.  2),  and  subyequQnt  to  that  date? 
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"  (2)  If  such  power  exists,  can  partition  and  sale  be  made 
without  notice  of  service  on  the  trustee  named  in  all  pat- 
ents save  in  the  case  of  Quapaws? 

"(3)  What  power  has  the  Secretav}' of  the  Interior  in 
such  cases?" 

Your  letter  and  accompanying  papers  state  that  the  allot- 
ment of  a  deceased  Quapaw  Indian  was  sold  to  Charles  Bell 
on  March  8,  1904,  and  the  deed  made  recited  that  the  sale 
was  by  order  of  the  United  States  court  for  the  northern 
district  of  Indian  Territory  in  the  suit  for  partition  between 
the  heirs. 

From  yoMX  letter  and  its  inciosures  I  underatand  that  the 
principal  question  you  desire  to  have  answered,  and  one 
which  is  under  the  administration  of  your  Department,  is 
whether  such  a  sale  as  that  to  Charles  Bell  does  or  does  not 
require  your  apprpval. 

The  difference  between  a  Quapaw  allotment  and  others  is 
that  title  is  not  given  to  the  United  States  in  trust  in  the 
case  of  the  Quapaws.  As  to  all  allotments,  the  restriction 
upon  alienation  during  twenty -five  years  is  qualified  by  the 
following  section  of  the  act  of  May  27,  1902  (32  Stat,  275): 

^'That  the  adult  heirs  of  any  deceased  Indian  to  whom  a 
trust  or  other  patent  containing  restrictions  upon  alienation 
has  been  or  shall  be  issued  for  lands  allotted  to  him  may 
sell  and  convey  the  lands  inherited  from  such  decedent,  but 
in  case  of  minor  heirs  their  interests  shall  be  sold  only  by  a 
guardian  duly  appointed  by  the  proper  court  upon  the  order 
of  such  court,  made  upon  petition  filed  by  the  guardian,  but 
all  such  conveyances  shall  be  subject  to  the  approval  of  the 
Secretary  of  the  Interior,  and  when  so  approved  shall  con- 
vey a  full  title  to  the  purchaser,  the  same  as  if  a  final  patent 
without  restriction  upon  the  alienation  had  been  issued  to 
the  allottee.  All  allotted  land  so  alienated  by  the  heirs  of 
an  Indian  allottee  and  all  land  so  patented  to  a  white  allottee 
shall  thereupon  be  subject  to  taxation  under  the  laws  of  the 
State  or  Territory  where  the  same  is  situate:  Provided^ 
That  the  sale  herein  provided  for  shall  not  apply  to  the  home- 
stead during  the  life  of  the  father,  mother,  or  the  minority 
of  any  child  or  children." 
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The  act  of  April  28,  1904  (Sec.  2),  to  which  you  refer, 
contains  the  following: 

"All  the  laws  of  Arkansas  heretofore  put  in  force  in  the 
Indian  Territory  are  hereby  continued  and  extended  in  their 
operation,  so  as  to  embrace  all  persons  and  estates  in  said 
Territor}'^,  whether  Indian,  f reedmen,  or  otherwise,  and  full 
and  complete  jurisdiction  is.  hereby  conferred  upon  the 
district  courts  in  said  Territory  in  the  settlements  of  all 
estates  of  decedents,  the  guardianships  of  minors  and  incom- 
petents, whether  Indians,  f reedmen,  or  otherwise." 

Under  this  and  prior  laws  the  courts  have  exercised  juris- 
diction to  determine  the  claims  of  descent  in  the  cases  of 
allotments,  and  I  do  not  understand  that  you  intend  to  raise 
any  doubt  of  their  jurisdiction  except  as  to  their  right  to 
order  a  sale  without  your  approval,  and  concerning  the 
necessity  for  notice  to  the  United  States  of  the  proposed 
proceeding  in  court  leading  up  to  the  sale. 

It  is  my  opinion  that  the  laws  giving  the  courts  jurisdic- 
tion, including  that  of  April  28,  1904,  do  not  disturb  the 
authority  of  the  Secretary  to  approve  or  disapprove  the  sales. 
If  the  act  of  1904  should  be  regarded  as  taking  away  the 
power  of  the  Secretary,  the  result  would  be  that  the  lands 
could  not  be  sold  at  all,  since  the  only  authority  to  do  away 
with  the  twenty-five  years  inalienability  is  the  act  of  1902, 
authorizing  sale  to  be  made  with  the  Secretar^^'s  approval; 
but  I  am  convinced  that  there  was  no  intention  to  interfere 
with  your  authorit}^  in  that  regard. 

Having  answered  this  principal  question,  it  seems  unnec- 
essary to  enlarge  upon  the  minor  one  as  to  notice  to  the 
United  States  of  the  court  proceeding.  I  find  no  provision 
of  law  requiring  such  notice,  nor  does  anything  occur  to 
me  that  the  United  States  could  do  if  served  with  such 
notice. 

Respectfully, 

CHARLES  W.  RUSSELL, 

Assistant  Attorney-  General. 

Approved: 

W.  H.  MOODY. 

The  Skcretary  of  the  Interior. 
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TREASURY    DEPARTMENT— REMISSION    OF   FINES,    PENAL- 
TIES, AND  FORFEITURES. 

The  Treaflury  Department  has  jurifldiction  of  the  remission  of  fines, 
penalties,  and  forfeitures  imposed  by  section  2809,  Revised  Statutes, 
and  of  the  issuing  of  instructions  relating  to  the  execution  of  sections 
2779  to  2784,  inclusive. 

Department  of  Justice, 

Deceinher  15^  1906. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letters  of  October  ^1  and  26,  last,  in  which  you  ask  my 
opinion  as  to  whether  your  Department  or  the  Treasury 
Department  has  jurisdiction  of  the  remission  of  fines,  pen- 
alties, and  forfeitures  imposed  by  section  2809,  Revised 
Statutes,  and  if  you  have  jurisdiction  to  issue  the  instruc- 
tions submitted  relating  to  the  execution  of  sections  2779  to 
2784,  Revised  Statutes,  inclusive. 

Section  2809,  Revised  Statutes,  imposes  penalties  upon 
masters  of  vessels  not  having  a  manifest  correctly  showing 
the  merchandise  imported,  and  the  other  statutes  authorize 
and  regulate  the  manner  in  which  vessels  (tarrying  imported 
merchandise  may  proceed  from  port  to  port  and  pay  duties 
only  at  the  port  of  destination  of  merchandise.  They  were 
originally  enacted  in  the  law  of  March  2,  1799,  entitled 
"An  act  to  regulate  the  collection  of  duties  on  imports  and 
tonnage."    (1  Stat,  646,  652-654.) 

In  an  opinion  of  this  Department  dated  August  3,  1903 
(25  Opin.,  29),  wherein  the  division  of  powers  between  your 
Department  and  the  Treasury  Department  was  considered, 
it  was  said: 

"The  general  line  of  cleavage  established  by  the  act  cre- 
ating your  Department  between  it  and  the  Treasury  Depart- 
ment leaves  "navigation"  with  you,  and  little  with  the 
Treasury  Department  which  does  not  concern  the  collection, 
keeping,  minting,  and  disbursing  of  the  public  treasure." 

It  is  conceded  that  all  matters  relative  to  the  collection  of 
customs  remain  in  the  jurisdiction  of  the  Treasury  Depart- 
ment. The  issue,  therefore,  is  whether  the  statutes  referred 
to  pertain  to  navigation  or  to  the  collection  of  customs. 

An  examination  of  these  statutes  clearly  discloses  the  pur- 
pose of  their  enactment.    Section  2809  was  obviously  enacted 
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to  aid  customs-offieers,  and  to  prevent  merchandise  escapinpf 
the  payment  of  duties.  When  imported  merchandise  is 
discovered  which  is  not  included  in  the  manifest  on  board 
the  vessel  in  which  such  merchandise  is  found,  the  question 
arises  whether  such  merchandise  shall  be  added  to  the  man- 
ifest, list,  or  report,  or  be  seized  and  forfeited  and  a  fine 
imposed. 

The  object  of  sections  2779  to  2784,  inclusive,  is  equally 
clear.  Congress  in  these  sections  intended  to  make  it  pos- 
sible for  the  master  of  any  vessel,  in  which  merchandise  is 
imported,  to  land  a  part  of  his  cargo  at  one  port  and  con- 
tinue on  from  port  to  port  in  different  districts  in  the  same 
way  by  giving  bond  ''with  one  or  more  sureties  to  the  satis- 
faction of  the  collector  of  the  district  within  which  the 
vessel  first  arrives,  in  a  sum  equal  to  the  amount  of  the 
duties  on  the  residue  of  the  merchandise,  according  to  such 
estimate  as  the  collector  shall  form  thereof,  with  condition 
that  the  residue  of  such  merchandise  shall  be  duly  entered 
and  delivered  in  another  district  for  which  the  same  has 
been  reported  to  be  destined."    (Sec.  2782.) 

Section  2783  in  effect  provides  that  this  bond  may  be 
canceled  upon  satisfactory  evidence  being  given  that  the 
merchandise  named  therein  has  been,  in  fact,  entered  and 
the  duty  thereon  paid  according  to  the  terms  of  the  bond. 
All  these  sections  were  enacted  for  the  protection  of  and  to 
facilitate  the  collection  of  customs  duties. 

I  therefore  advise  you  that  their  execution  is  within  the 
jurisdiction  of  the  Treasury  Department. 
Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  Commerce  and  Labor. 


SECRETARY  OF  THE  TREASURY— APPOINTMENT  OF  SPECIAL 
DISBURSING  AGENTS. 

The  Secretary  of  the  Treasury  is  given  authority,  by  Section  3658, 
Revised  Statutes,  to  appoint  agents  for  the  disbursement  of  moneys 
appropriated  for  the  construction  of  public  buildings  where  there  is 
no  collector  of  customs  at  the  place  of  the  location  ol  such  buildings. 

The  words  *'the  place  of  location  of  any  public  work,"  as  used  in  that 
section,  mean  some  place,  city,  or  town  within  a  collection  district, 
and  not  the  whole  district. 
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Great  weight  ehonld  be  given  to  a  long  and  consistent  construction  given 
by  an  executive  department  to  a  statute  which  it  was  its  province  to 
administer. 
The  doctrine  announced  by  the  Supreme  Court  of  the  United  States  in 
the  case  of  Bartlett  v.  Ihiiled  States  (197  U.  S.,  230)  should  not  be  ex- 
tended beyond  the  particular  facts  in  that  case. 
Sections  255,  3654,  3657,  and  3658,  Revised  Statutes,  and  the  acts  of 
March  3,  1875  (18  Stat,  415),  and  of  August  7,  1882  (22  €tat.,  306), 
relating  to  the  appointment  of  disbursing  agents  for  the  payment  of 
moneys  appropriated  for  the  construction  of  public  buildings,  are  not 
inconsistent)  and,  except  as  one  modifies  another,  may  all  stand 
together. 

Department  of  Justice, 

Decu^rnher  16,  1905. 
Sir:  I  have  the  honor  to  replj'^  to  your  note  of  the  2d 
inst.,  with  itij  inclosure,  in  which  you  ask  my  opinion  as 
to  the  application  of  a  recent  decision  of  the  Supreme  Court 
to  certain  disbursing  agents  of  your  Department  The  case 
is  this: 

Section  3657,  Revised  Statutes  (act  of  June  12,  1858), 
provides: 

"The  collectors  of  customs  in  the  several  collection  dis- 
tricts are  required  to  act  as  disbursing  agents  for  the  pay- 
ment of  all  moneys  that  are  or  may  hereafter  be  appropri- 
ated for  the  construction  of  custom-houses,  court-houses, 
post-offices,  and  marine  hospitals;  with  such  compensation, 
not  exceeding  one  quarter  of  one  per  centum,  as  the  Secre- 
tary of  the  Treasury  may  deem  equitable  and  just." 

The  public  buildings  contemplated  in  this  section  might 
be,  and  sometimes  are,  located  a  thousand  miles  or  more  from 
the  office  of  any  collector  of  customs,  and  much  delay  and 
inconvenience  have  resulted  to  contractors;  and  complaints 
were  made  that  even  for  much  shorter  distances  exchange 
had  to  be  paid  in  order  to  get  the  money  at  the  place  where 
needed. 

Besides  this,  in  some  of  the  collection  districts — for  ex- 
ample, New  York  or  New  Orleans — the  duties  otherwise 
imposed  upon  collectors  were  of  such  magnitude,  variety, 
and  complexity  that  the  imposition  of  this  further  duty 
might  well  be  deemed  inexpedient  and  detrimental  to  the 
service. 

For  these  or  other  reasons  Congress,  on  July  28,  1866, 
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enacted  what  is  now  section  3658,  immediately  following  in 
the  revision  the.  section  above  quoted,  as  follows: 

"  Where  there  is  no  collector  at  the  place  of  location  of 
any  public  work  specified  in  the  preceding  section,  the  Sec- 
retary of  the  Treasury  may  appoint  a  disbursing  agent  for 
the  payment  of  all  moneys  appropriated  for  the  construc- 
tion of  an}^  such  public  work,  with  such  compensation  as  he 
may  deem  equitable  and  just." 

Then,  on  March  3,  1869,  Congress  enacted  what  is  now 
section  255,  Revised  Statutes,  as  follows: 

"The  Secretary  of  the  Treasury  may  designate  any  officer 
of  the  United  States,  who  has  given  bonds  for  the  faithful 
performance  of  his  duties,  to  be  disbursing  agent  for  the 
payment  of  all  moneys  appropriated  for  the  construction  of 
public  buildings  authorized  by  law  within  the  district  of 
such  officer." 

On  the  same  day  was  approved  what  is  section  3654  of  the 
revision  as  follows: 

^  ''No  extra  compensation  exceeding  one-eighth  of  one  per 
centum  shall  in  any  case  be  allowed  or  paid  to  any  officer, 
person,  or  corporation  for  disbursing  moneys  appropriated 
to  the  construction  of  an 3^  public  building." 
The  act  of  March  3,  1875  (18  Stat.,  415),  provides: 
''  That  the  provisions  contained  in  the  act  approved  March 
third,  eighteen  hundred  and  sixty-nine,  *  *  *  limiting 
the  compensation  to  be  allowed  for  the  disbursement  of 
moneys  appropriated  for  the  construction  of  any  public 
building  was  intended  and  shall  be  deemed  and  held  to  limit 
the  compensation  to  be  allowed  to  any  disbursing  officer 
who  disburses  moneys  appropriated  for  and  expended  in 
the  construction  of  any  public  building  as  aforesaid  to 
three-eighths  of  one  per  centum  for  said  services." 
The  act  of  August  7,  1882  (22  Stat.,  306),  provides: 
44 «  *  *  ^j^j  ^^^y  disbursing  agent  who  has  been  or  may 
be  appointed  to  disburse  any  appropriation  for  any  United 
States  court-house  and  post-office,  or  other  building  or 
grounds,  not  located  within  the  city  of  Washington,  shall  be 
entitled  to  the  compensation  allowed  by  law  to  collectors  of 
customs  for  such  amounts  as  have  been  or  may  be  disbursed." 
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Except  as  one  of  these  sections  modifies  another,  I  do  not 
think  that  there  is  inconsistency  between  thdm;  and  1  am  of 
opinion  that,  as  modified,  they  may^  all  stand  together. 
(See  19  Opin.,  393.) 

It  seems  that  there  are  over  one  hundred  special  dis- 
bursing agents  appointed  under  the  foregoing  provisions. 

On  March  13,  1906,  the  Supreme  Court,  in  Rartlett  v. 
United  States^  197  U.  S.,  230,  held,  among  other  things, 
in  substance,  that  the  words,  "the  place  of  location  of  any 
public  work,"  as  used  in  section  3658,  means  the  collection 
district  in  which  the  building  is  being  erected;  and  that,  as 
there  is  a  collector  there,  the  Secretary  of  the  Treasury  is 
not  authorized  to  appoint  a  disbursing  agent. 

Your  question,  therefore,  is  whether  this  doctrine  applies 
to  all  these  disbursing  agents  so  as  to  require  you  to  close 
their  accounts  and  dispense  with  their  services. 

In  the  case  above  referred  to,  Bartlett  was  already  a  dis- 
bursing clerk  in  the  Treasury  Department,  and,  while  such, 
received  from  the  Secretary  a  letter  informing  him  that  he 
was  appointed  disbursing  agent  for  the  funds  appropriated 
for  the  Washington  post-office.  He  gave  no  new  bond  and 
took  no  oath  of  office  as  disbursing  agent;  and  the  court 
held  that  this  action  of  the  Secretary  did  not  appoint  Bart- 
lett to  any  new  office  or  place,  but  merely  imposed  upon 
him  in  the  office  already  held  additional  duties  and  resijon- 
sibilities,  for  the  performance  of  which  he  was  not,  under 
existing  laws,  entitled  to  additional  pay. 

But  the  court  rejected  his  claim  for  compensation  upon 
the  ground  also  that,  as  Washington  was  in  the  collection 
district  of  Georgetown,  there  was  a  collector  ''at  the  place 
of  location"  of  the  public  work,  and  therefore  the  Secre- 
tary of  the  Treasury  was  without  authority  to  appoint 
another  disbursing  agent. 

While  at  the  time  of  this  appointment  (1891)  there  was 
in  law  a  distinction  and  an  imaginarj'  line  between  the  cities 
of  Washington  and  Georgetown,  they  were,  in  every  other 
respect,  one  and  the  same  city;  so  that,  with  the  collector  at 
Georgetown  and  the  post-office  at  Washington,  it  might  well 
be  said  that  there  was  a  collector  at  the  place  of  location 
of  the  post-office. 
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The  question  here  presented  is  whether  what  was  thus 
said  in  the  Bdrtlett  case,  as  applicable  to  the  facts  in  that 
case,  would  apply  to  the  hundred  and  more  disbursing 
agents  for  public  buildings,  many  of  which  are  being 
erected  at  such  great  distances  from  any  collector  of  cus- 
toms as  to  make  a  real  distinction  between  a  collection  dis- 
trict and  *'the  place  of  the  location"  of  such  building,  if 
that  distinction  be  legally  possible. 

Some  reasons  may  be  pointed  out  why  a  portion  of  what 
is  said  in  the  Bartlett  case  should  not  be  carried  beyond  the 
facts  in  tliat  case.  With  entire  deference  to  the  court,  it 
may  properly  be  pointed  out  that  the  decision  would  have 
been  correct  without  any  reference  to  that  portion  of  the 
opinion  defining  the  phrase  "place  of  location,"  which  was 
not  necessary  to  the  decision,  and  was  but  an  additional 
reason  for  it. 

Ever  since  the  enactment  of  what  is  now  this  section 
8658,  in  1866,  the  Treasmy  Department  has  uniformly  acted 
upon  the  idea  that  its  words,  "  the  place  of  the  location  "  of 
the  public  building,  as  used  in  that  section,  meant  some 
place,  cit}'^,  or  town  within  a  collection  district  and  not  the 
whole  district.  And  the  Supreme  Court  has  more  tJian 
once  said  that  great  weight  would  be  given  to  a  long  and 
consistent  construction  given  b}*^  an  Executive  Department 
to  a  statute  which  it  was  its  province  to  administer. 

If  the  Department  has  been  wrong  in  all  these  years,  many 
millions  have  been  iiiiproperly  disbursed,  and  the  pi-actice 
should  be  discontinued,  and  the  accounts  of  all  these  disburs- 
ing agents  should  be  closed  and  their  further  service  dis- 
pensed with. 

With  deference  to  the  decision  in  the  Bartlett  case,  and  in 
the  belief  that  a  portion  of  what  is  there  said  would  not  be 
carried  bej^ond  the  facts  in  that  case,  we  may  consider  some 
of  the  reasons  why  it  should  not  be. 

Assuming  that,  on  the  enactment  of  section  3658,  Con- 
gress was  aware  that  many  of  the  collection  districts  were 
very  large,  embracing  an  entire  State  and  more,  and  that 
several  public  buildings  might  be  in  process  of  erection  in 
one  district  at  the  same  time,  and  at  a  great  distance  from 
the  office  of  the  collector;  that  in  several  6t  these  districts, 
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at  least,  the  duties  already  imposed  upon  the  collectors  were 
as  much  as  were  compatible  with  the  good  of  the  service,  it 
is  easy  to  see  that  by  the  expression  in  an  amendatory  law 
of  ''  where  there  is  no  collector  at  the  place  of  location  of 
any  public  work  "  Congress  might  well  mean  the  particular 
place  within  the  district  where  such  public  work  was,  instead 
of  some  place  entirely  outside  of  any  collection  district.  As 
there  is  a  collector  in  every  district,  any  place  '^  where  there 
is  no  collector  "  must  be  some  place  outside  any  such  dis- 
trict. Had  Congress  meant  the  latter,  it  would  seem  that 
it  would  have  said  so  instead  of  using  the  equivocal,  uncer- 
tain expression,  "  the  place  of  location  of  any  public  work," 
which,  in  itself,  no  more  means  a  collection  district  than  it 
does  a  State,  county,  city,  or  other  political  subdivision. 

Did  Congress,  in  this  section,  intend  to  provide  merely 
for  cases  outside  anj-  collection  district?  Or  did  it  intend 
to  provide  for  all  cases,  and  to  declare  that,  whenever,  in 
the  judgment  of  the  Secretary,  it  was  necessary,  he  might 
impose  this  duty  of  disbursement  on  some  agent  other  than 
the  collector,  in  cases  where  a  public  building  was  being 
erected  in  a  place  distant  from  the  headquarters  of  the  col- 
lector'^ This  latter  view  has  the  additional  force  of  conduc- 
ing to  the  best  interests  of  the  service.     To  illustrate : 

While  Wheeling,  W.  Va.,is  some  1,500  miles  distant  from 
New  Orleans,  it  is  yet  within  the  customs  collection  district 
of  New  Orleans,  and  there  are  now  in  that  district  some 
35  public  buildings  in  process  of  erection,  for  which  dis- 
bursements must  be  niade.  Is  it  imperative  that  this  im- 
poi*tant,  additional,  and  somewhat  inconsistent  duty  be 
imposed  upon  the  already  greatly  burdened  collector  at 
New  Orleans?  Or  was  section  3658  intended  to  obviate 
this  ?  An  affirmative  answer  to  the  latter  question  has  added 
force  when  we  consider  that,  under  the  act  of  June  27, 
1874,  that  official  can  receive  no  compensation  for  this 
disbursement,  as  that  act  gives  him  and  the  collectors  of  the 
most  important  ports  in  the  United  States,  including  New 
York,  an  annual  salary,  which  is  in  ''lieu  of  moieties,  per- 
quisites of  every  name  and  nature,  and  commissions  on  dis- 
bursements." 

Was  this  change  to  a  fixed  salary  in  part  because  Con- 
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gress  considered  that,  under  the  sections  above  referred  to, 
the  most  of  these  disbursements  would  be  made  by  others 
who  could  be  compensated?  Is  it  likely  that  Congress, 
while  cutting  off  the  feesi  theretofore  allowed  the  collectors 
for  these  disbursements,  intended  to  leave  ihem  to  perform 
this  particular  duty,  as  before  ? 

Again,  if  the  expression  "at  the  place  of  location  of  any 
public  work,"  as  used  in  section  3658,  be  held  to  mean  the 
whole  collection  district  in  which  such  work  is  located,  then 
this  section  will  thereby  be  rendered  nugatory,  as  there  is 
no  place  to  which  it  can  apply. 

In  the  letter  to  you  of  the  Supervising  Architect  of  the 
Treasury,  tmnsmitted  with  3'our  note,  it  is  said,  ''There  is 
no  part  of  the  United  States  which  is  not  embraced  within 
some  customs  collecting  district,"  and  such  would  seem  to 
be  the  case  from  the  statutes,  as  far  as  I  have  examined 
them.  If  this  be  so,  and  if  "the  place  of  location"  means 
the  whole  collection  district,  then  there  can  never  be  a  place 
"where  there  is  no  collector  at  the  place  of  location  of  any 
public  work,"  for  there  is  a  collector  in  ever}'^  collection 
district. 

Neither  the  Court  of  Claims  nor  the  Supreme  Court 
appears  to  have  considered  this  point.  On  the  contrary, 
the  Supreme  Court  enters  into  an  argument  to  show  that 
collection  districts  extend  inland  beyond  what  would  ordi- 
narily be  the  shores  of  navigable  waters,  or  the  limits  of 
the  places  which  are  made  ports  of  entr3^  This,  of  course, 
would  not  have  })een  done,  had  it  been  brought  out  in  the 
Bnvthtt  case  that  the  various  collection  districts  were  alto- 
gether coextensive  with  the  United  States. 

In  view  of  this,  and  of  the  fact  that  the  expression  "  the 
place  of  location  of  any  pu])lic  work"  is  at  least  equally 
susceptible  of  a  meaning  indicating  some  particular  place 
within  a  collection  district,  where  the  work  is  located,  and 
where  there  is  no  collector,  and  considering  also  that  this 
construction  will  greatly  sul)serve  the  interests  of  that 
service  which  these  sections  were  intended  to  promote,  I 
am  constrained  to  think  that  the  court  would  not  extend 
this  portion  of  what  was  said  in  the  Bartlctt  ciise  beyond 
the  particular  facts. 
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I  assume  that  these  disbursing  agents,  of  whom  you  speak, 
were  duly  appointed  as  such,  and  that  they  are  not  cases 
where  you  are  merely  imposing  additional  duties  upon  an 
officer  already  appointed.  If  they  are  thus  duly  appointed 
as  disbursing  agents,  I  have  to  advise  you  that  their  reten- 
tion in  the  service  is  legal  and  within  your  administrative 
power. 

Yet,  considering  the  general  language  of  the  opinion  in 
the  Bartlett  case,  which  might  \^  regarded  as  intending  to 
apply  that  rule  without  limitation  or  distinction,  I  deem  it 
proper  to  suggest  that  it  will  be  well  to  secure  legislation 
on  the  subject  in  order  to  clear  up  all  doubts. 
RespectfuUv, 

HENRY  M.  HOYT, 

Solicitor'  General. 
Approved: 

W.  H.  MOODY. 

The  Secretart  of  the  Treasury. 


HAZING— SUMMARY  DISMISSAL  OF  CADET— SECRETARY  OF 

THE  NAVY. 

The  statutes  on  the  subject  of  hazing  do  not  confer  upon  the  Superin- 
tendent of  the  Naval  Academy,  or  the  Secretary  of  the  Navy,  or  upon 
both  conjointly,  the  power  summarily  to  dismiss  from  the  academy, 
without  trial  by  court-martial,  a  midshipman  guilty  of  that  offense. 
The  Attorney-General  declines  to  express  an  opinion  upon  the  question 
whether  proceedings  by  court-martial  would  bar  proceedings  in  the 
civil  courts  for  an  assault  or  other  crime  involved  in  the  offense  of 
hazing,  for  the  reason  that  it  would  be  of  no  assistance  to  those  officers 
in  the  proper  discharge  of  their  duties,  and  should  such  action  be 
taken,  the  matter  would  peculiarly  be  one  for  the  consideration  of  his 
Department 

Department  of  Justice, 

Decembei^  W^  1905. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  14th  instant,  in  which  you  request  my  opinion 
upon  the  following  questions  of  law: 

'^  1.  Do  the  statutes  on  the  subject  confer  upon  the  Su- 
perintendent of  the  Naval  Academy,  or  the  Secretary  of 
the  Navy,  or  upon  both  conjointly,  the  power  summarily  to 
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dismiss  from  the  academ}',  without  trial  by  court-martial, 
a  midshipman  guilty  of  the  offense  of  hazing? 

"  2.  Would  such  action,  if  taken,  prove  a  bar  to  proceed- 
ings in  the  civil  courts  for  assault  or  other  criminal  elements 
involved  in  the  offense?" 

The  law  upon  the  subject  of  hazing  at  the  Naval  Academy 
is  contained  in  two  acts  of  Congress,  the  first  of  which  was 
passed  on  the  23d  day  of  June,  1874  (18  Stat.,  203),  entitled 
''An  act  to  prevent  hazing  at  the  Naval  Academy,"  and 
reads  as  follows: 

''In  all  cases  when  it  shall  come  to  the  knowledge  of  the 
Superintendent  of  the  Naval  Academy,  at  Annapolis,  that 
any  cadet-midshipman  or  cadet-engineer  has  been  guilty  of 
the  offense  commonly  known  as  hazing,  it  shall  be  the  duty 
of  said  superintendent  to  order  a  court-martial,  composed 
of  not  less  than  three  commissioned  officers,  who  shall  mi- 
nutely examine  into  all  the  facts  and  circumstances  of  the 
case  and  make  a  finding  thereon;  and  any  cadet-midshipman 
or  cadet-engineer  found  guilty  of  said  offense  by  said  court 
shall,  upon  recommendation  of  said  court,  be  dismissed;  and 
such  finding,  when  approved  by  said  superintendent,  shall 
be  final;  and  the  cadet  so  dismissed  from  said  Naval  Acad- 
emy shall  be  forever  ineligible  to  reappointment  to  said 
Naval  Academy." 

The  more  recent  law  upon  this  subject  is  contained  in  the 
act  of  March  3, 1903  (32  Stiit.,  1198),  entitled  "An  act  mak- 
ing appropriations  for  the  naval  service  for  the  fiscal  year 
ending  June  thirtieth,  nineteen  hundred  and  four,  and  for 
other  purposes,"  and  is  as  follows: 

"  The  Superintendent  of  the  Naval  Academy  shall  make 
such  rules,  to  be  approved  by  the  Secretary  of  the  Navy,  as 
will  effectuall}'^  prevent  the  practice  of  hazing;  and  an}'^  cadet 
found  guilty  of  participating  in  or  encouraging  or  coun- 
tenancing such  practice  shall  be  summarily  expelled  from 
the  academy,  and  shall  not  thereafter  be  reappointed  to  the 
Corps  of  Cadets  or  be  eligible  for  appointment  as  a  com- 
missioned officer  in  the  Army  or  Navy  or  Marine  Corps 
until  two  years  after  the  graduation  of  the  class  of  which 
he  was  a  member." 

Under  the  law  of  June  23,  1874,  a  cadet-midshipman  or 
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cadet-en^neer  could  not  lawfully  be  dismissed  from  the 
academy  for  the  offense  of  hazing,  except  upon  conviction 
by  a  court-martial,  convened  by  order  of  the  Superin- 
tendent of  the  Naval  Academy,  composed  of  not  less  than 
three  commissioned  officers.  That  law  provides  specifically 
that  if  a  cadet-midshipman  shall  be  found  guilty  of  the  offense 
of  hazing,  he  shall,  upon  the  recommendation  of  the  court- 
martial,  be  dismissed,  and  that  such  finding,  when  approved 
by  the  superintendent,  shall  be  final.  In  addition  to  the 
punishment  of  dismissal  from  the  Naval  Academy,  the  act 
of  1874  rendered  such  midshipman  forever  ineligible  for 
reappointment  to  the  Naval  Academy. 

In  1903  the  law  of  1874  was  materially  modified  by  Con- 
gress by  inserting  the  provision  above  quoted  in  the  naval 
appropriation  bill  of  March  3,  1903.  The  question  is  now 
suggested  by  you  whether  the  more  recent  provision  with 
respect  to  hazing  at  the  Naval  Academy  has  so  modified  the 
law  of  1874,  as  to  authorize  the  summary  expulsion  from 
the  Naval  Academy  of  a  uiidshipman  found  guilty  of  par- 
ticipating in  or  encouraging  or  countenancing  hazing,  with- 
out a  conviction  by  court-martial. 

In  examining  this  question,  we  must  assume  that  the  Con- 
gress in  1903,  when  it  again  legislated  upon  this  subject,  had 
before  it  the  law  of  1874.  In  my  opinion,  there  is  nothing 
in  the  act  of  1903  showing  a  purpose  upon  the  part  of  Con- 
gress to  dispense  with  the  formality  of  requiring  a  court- 
martial  for  the  trial  of  a  midshipman  upon  the  charge  of 
hazing. 

The  first  clause  in  the  act  of  1903  authorizes  the  Superin- 
tendent of  the  Naval  Academy  to  make  such  rules,  to  be 
approved  by  the  Secretary  of  the  Navy,  as  will  effectually 
prt<vent  the  practice  of  hazing.  There  is  certain!}-  nothing 
in  this  language  indicating  a  purpose  upon  the  part  of  Con- 
gress to  repeal  the  provision  contained  in  the  act  of  1874 
with  reference  to  courts-martial.  The  next  sentence  in  the 
act  is  as  follows:  "And  any  cadet  found  guilty  of  partici- 
pating in  or  encouraging  or  countenancing  such  practice 
shall  be  summarily  expelled  from  tlie  academy."  It  is  with 
reference  to  this  language  that  the  suggestion  is  made  that 
expulsion  is  perhaps  authorized  by  the  Superintendent  of 
13243— VOL  25—^^^^ 35 
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the  Naval  Academy  or  the  Secretary  of  the  Navy,  or  both 
conjointly,  without  the  midshipman  being  first  convicted 
before  a  court-martial.  The  phrase  "found  guilt}',"  when 
considered  in  connec^tion  with  the  act  of  1874,  has,  in  my 
judgment,  a  technical  and  well-defined  meaning,  and  should 
not  be  construed  as  authorizing  the  expulsion  of  a  midship- 
man upon  the  finding  of  the  a^uperintendeiit  or  a  board  of 
oncers  appointed  hy  him  that  the  midshipman  is  guilty  of 
the  offense  of  hazing.  This  latter  act  makes  it  an  offense 
not  only  for  a  midshipman  at  the  Naval  Academy  to  partic- 
ipate in  the  practice  of  hazing,  but  also  if  he  encourages  or 
countenances  such  pi-actice,  and,  in  this  respect,  is  much 
broader  than  the  act  of  1874.  It  also  provides  that  he  shall 
l)e  summarily  €.vpcUed^  whereas  the  act  of  1874  provides 
that  he  shall  be  disminHed  npo7i  the  recomnundation  of  t lie 
courts  and  that  such  finding,  when  approved  by  the  super- 
intendent, shall  be  final.  Such  summary  expulsion,  how- 
ever, b}'  the  plain  wording  of  the  law,  should  not  take  place 
until  he  has  l^een  *'  found  guilty,"  and  in  view  of  the  specific 
provision  for  a  trial  b}'  court-martial,  contained  in  the  act 
of  1874,  it  would  be  going  very  far  to  hold  that  the  Super- 
intendent of  the  Nav^al  Academy,  or  a  board  of  officers  other 
than  a  court-martial,  would  have  the  power  by  implication 
to  make  a  finding  of  '"guilty"  of  the  offense  of  hazing  within 
the  meaning  of  these  statutes.  The  remaining  portion  of 
the  act  of  1903  has  to  do  exclusively  with  the  eligibility  to 
reappointment  of  the  cadet  who  may  have  been  summarily 
expelled  from  the  academy  for  the  oflense  of  hazing. 

AVere  it  at  all  necessar\',  other  provisions  of  law  could  be 
pointed  out  and  reasons  assigned  confirming  the  conclusion 
which  I  have  expressed;  but,  in  my  judgment,  the  purpose 
and  meaning  of  these  statutes  is  so  unmistakably'  clear  as  to 
leave  little  or  no  room  for  doubt  with  reference  to  the  par- 
ticular point  suggested.  The  assignment  of  further  reasons 
would  be  but  cumulative.  Your  firet  question,  therefore, 
is  answered  in  the  negative. 

I  do  not  wish  to  be  understood  as  holding  that  a  midship- 
man may  not,  under  certain  circumstances,  be  summarily 
dismissed  from  the  Naval  Academy  without  first  being  tried 
and  convicted  l)efore  a  court-martial.     It  is  unnecessarv  to 
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decide  such  question  in  the  present  case,  and  this  opinion 
should  not  be  applied  to  cases  other  than  hazing. 

The  second  question  submitted  for  my  considei-ation  is, 
whether  a  conviction  or  an  acquittal  of  these  midshipmen 
before  a  court-martial  could  be  successfully  pleaded  in  bar 
of  a  criminal  prosecution  instituted  in  the  civil  courts  for  an 
assault  or  other  crime  involved  in  the  offense  of  hazing.  It 
is  difficu  t  for  me  to  perceive  in  what  possible  manner  a  de- 
termination of  this  question  will  aid  you  or  the  Superin- 
tendent of  the  Naval  Academy  in  the  administration  or 
execution  of  the  law  in  the  case  under  consideration.  The 
commands  of  the  law  of  1874,  which  I  hold  to  be  applicable 
to  this  case,  are  imperative,  and  require  that  in  all  cases 
where  it  shall  come  to  the  knowledge  of  the  Superintendent 
of  the  Naval  Academj^  at  Annapolis  that  any  midshipman  is 
guilt}^  of  the  offe  se  commonly  known  as  hazing,  "it  shall 
be  the  duty  of  said  superintendent  to  order  a  court-martial." 
Under  these  circumstances,  1  am  unable  to  see  how  such 
superintendent  has  the  right  to  exercise  a  discretion  as  to 
whether  he  shall  order  a  court-martial  for  the  trial  of  these 
midshipmen.  He  has  already  made  a  preliminary  examina- 
tion through  a  board  of  officers,  and,  as  you  state  in  your 
letter,  it  has  come  to  his  knowledge  that  these  midshipmen 
are  guilty  of  the  offense  of  hazing.  It  therefore  only  re- 
mains for  him  to  order  a  court-martial  for  the  purpose  of 
trying  them,  and  should  they  be  either  convicted  or  ac- 
quitted by  such  court-martial,  the  responsibility  resting 
upon  the  Superintendent  of  the  Naval  Academy,  under  the 
law,  will  have  been  fully  discharged. 

It  has  been  the  uniform  practice  of  this  Department, 
established  by  an  unbroken  line  of  opinions  by  my  prede- 
cessors, to  decline  to  give  an  opinion  upon  a  question  of 
law  which  will  be  of  no  assistance  to  the  head  of  a  depart- 
ment or  the  officers  under  him  in  the  proper  and  complete 
performance  of  their  duties.  The  necessit}'  for  such  a  pmc- ' 
tice  is  at  once  apparent,  and,  unless  it  be  rigorously  adhered 
to,  the  Attorney -General  will  frequently  find  himself  placed 
in  the  embarrassing  situation  of  being  called  upon  to  render 
opinions  upon  mere  moot  (questions  of  law. 

While   the  duty   of    the   Superintendent  of   the   Naval 
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Academy  to  order  a  court-martial  for  the  trial  of  these  mid- 
shipmen upon  the  charge  of  hazing  is  mandatory,  I  do  not 
wish  to  be  understood  as  intimating  that,  after  such  duty 
has  been  performed,  there  would  be  the  least  impropriety, 
either  upon  your  part  or  upon  the  part  of  the  Superintend- 
ent of  the  Academy,  in  bringing  all  the  facts  in  this  case  to 
the  attention  of  the  United  States  attorney  for  the  district 
of  Maryland;  and  in  the  event  such  action  is  taken,  the 
second  question  which  you  have  submitted  will  become  a 
question  peculiarly  for  the  consideration  of  this  Depart- 
ment. 

Respectfully, 

W.  H.  MOODY. 
The  Secretary  of  the  Navy. 


DIAMOND  SHOAL  LIGHT-HOUSE— APPROVAL  OF  PLANS. 

The  approval  by  the  Secretary  of  Commerce  and  Labor  of  the  plans  and 
8i>ecifications  submitted  for  the  (construction  of  a  light-house  and  fojf 
signal  at  Diamond  Shoal,  upon  the  condition  that  they  are  to  be 
changed  to  meet  the  objectionn  raie^ed  by  the  Light-House  Board,  will 
constitute  an  acceptance  within  the  provisions  of  the  a<;t  of  March  3, 
1905  (H3  Stat.,  1266),  providing  for  the  construction  of  such  light-house 
and  fog  signal. 
The  conditions  upon  which  the  approval  of  the  plans  and  si^ecifications 
for  such  light-house  and  fog  signal  is  given  should  be  recited  in  the 
approval  itself. 

Department  of  Justice, 

December  20,  1905, 
Sir:  The  act  of  ^March  3,  1905  (33  Stat.,  1266),  amending 
an  act  providing  for  tlie  construction  of  a  light-house  and 
fog  signal  at  Diamond  Shoal,  on  the  coast  of  North  Carolina, 
to  which  vou  call  attention  in  your  letter  of  the  19th  instant, 
authorizes  Albert  Y»  Eells  and  his  associates  to  construct,  in 
the  manner  and  on  the  conditions  therein  specified,  the  light- 
house and  fog  signal  for  which  provision  is  thus  made. 
The  act  requires  Eolls  and  his  associates,  within  six  months 
from  the  date  of  its  approval,  to  file  with  your  Department 
for  your  approval  a  written  acceptance  of  all  its  pi*ovisions, 
and  detailed  drawings  and  specifications  of  the  structure  in 
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all  its  parts,  and  provides  that  unless  such  plans  are  approved 
by  you  prior  to  January  1,  1906,  and  the  construction  of 
the  proposed  structure  in  good  faith  commenced  within  six 
months  thereafter,  the  authority  granted  by  the  act  shall 
cease. 

You  state  that  in  accordance  with  the  terms  of  the  act, 
Eells  and  his  associates  filed  with  your  Department  their 
written  acceptance  of  its  provisions  and  detailed  dmwings 
and  specifications  of  the  proposed  structure;  that  these  were 
submitted  to  the  Light-House  Board  for  consideration  and 
were  returned  with  a  recommendation  that  a  number  of 
changes  be  made  in  the  plans  submitted;  that  Eells  and  his 
associates  have  consented  to  the  changes  suggested,  but 
state  that  it  is  impossible  for  them  to  so  modify  their  detailed 
drawings  and  specifications  within  the  time  prescribed  by 
the  act. 

You  therefore  request  my  opinion  upon  the  questions: 

1.  Whether  your  approval  of  the  plans  and  specifications 
submitted,  upon  the  condition  that  they  will  be  changed  to 
conform  to  the  modifications  recommended  by  the  Light- 
House  Board,  will  constitute  such  an  acceptance  as  will 
come  within  the  provisions  of  the  act;  and 

2.  If  my  answer  to  3^our  far&.t  question  shall  be  in  the 
aflBrmative,  whether  the  conditions  upon  which  the  approval 
is  given  should  be  recited  in  the  approval  itself. 

The  act  in  question,  which  is  an  amendment  of  an  earlier 
act,  provides  that  the  structure  shall  conform  in  certain 
respects  to  specifications  alread}^  prepared,  requires  the 
submission  for  your  approval  of  the  detailed  drawings  and 
specifications,  and  provides  that  — 

'''  Kny  changes  or  modifications  in  design  or  construction, 
which  ma}'  hereafter  appear  to  be  necessary  by  either  the 
Light- House  Board  or  the  said  Eells,  may  be  made  b}'  consent 
of  both  parties." 

Eells  and  his  associates  having  consented  to  the  changes 
and  modifications  suggested  by  the  Light-House  Board,  such 
changes  and  modifications  have,  by  the  act  of  the  parties, 
been  made  a  part  of  the  plans  and  specifications  submitted, 
the  working  out  of  the  details  of  which  is  not  necessary  to 
their  present  acceptance. 
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I  therefore  advise  3'ou  that  your  approval  of  the  plans 
and  specifications  submitted,  upon  the  condition  that  the^^ 
are  to  be  changed  to  conform  to  the  changes  and  modifica- 
tions of  the  Light-House  Boaixi,  will  constitute  such  an 
acceptance  as  will  come  within  the  provisions  of  the  act  of 
March  3,  1905,  and  that  the  conditions  upon  which  your 
approval  of  the  plans  and  specifications  is  given  should  be 
recited  in  the  approval  itself. 
Respectful  I}", 

CHARLES  W.  RUSSELL, 

Acting  Attorney-  General. 
Approved: 

W.  H.  MOODY. 
The  Secretary  of  Commerce  and  Labor. 


PANAMA  RAILROAD— POWER  OF    PRESIDENT    TO    REDEEM 
CERTAIN   BONDS. 

The  President  has  the  power  under  section  5  of  the  Act  of  June  28, 1902 
(32  Stat.,  483),  providing  for  the  construction  of  a  canal  connecting 
the  waters  of  the  Atlantic  and  Pacific  oceans,  to  turn  over  to  the 
Panama  Railroad  Company  money  sufficient  to  redeem  certain  bonds 
of  that  company,  recently  sold  to  raise  money  to  pay  for  necessary 
improvements  to  the  railroad. 

Department  of  Justice, 

Dvcenibi^^  ^27,  1905. 

Sir:  In  reply  to  your  request  for  an  opinion  upon  the 
question  whether  the  President  has  authority  to  turn  over 
to  the  Panama  Railroad  Company  money  sufficient  to  redeem 
^H^  $1,000  bonds  of  that  company,  I  have  to  say: 

The  facts  appear  to  be  that  these  bonds  are  a  pai*t  of  an 
issue  authorized  in  1897,  primarily  to  take  up  a  mortgage 
indebtedness  maturing,  and  partly  to  pay  for  Improve- 
ments to  the  property. 

Two  million  dollars  were  expended  i-n  taking  up  the  old 
indebtedness;  some  other  amounts  were  applied  before  the 
purchase  of  the  property  by  the  United  States  to  securing 
improvements,  and  the  bonds  now  in  question  remained 
untouched  in  the  company's  treasury. 

Last  November  the  directors  of  the  companj^  authorized 
these  bond^4  to  be  sold  to  raise  money  to  pay  for  necessary 
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improveiueDts,  and  it  is  now  desired  to  secure  their  return 
to  the  company's  treasury  and  pay  for  the  improvements, 
etc. ,  otherwise  than  with  the  proceeds  of  such  bonds. 

The  Panama  Railroad  now  belongs  to  the  United  States 
and  its  operation  is  necessary  for  the  construction  of  the 
canal. 

The  company  has  incurred  various  obligations,  now  ma- 
turing, for  essential  improvements.  The  power  of  the  Pres- 
ident under  section  5  of  the  so-called  Spooner  A.ci  (32  Stat. , 
483)  seems  to  me  very  broad.  He  is  authorized,  as  I  read 
that  section,  to  enter  into  any  contracts  he  may  deem  nec- 
essary to  accomplish  the  proper  excavation,  construction, 
completion,  and  defense  of  the  canal.  I  do  not  understand 
that  he  is  confined  to  making  contracts  to  defend,  complete, 
construct,  or  excavate.  He  is  to  make  such  contracts  of  any 
kind  as  he  deems  necessary  to  accomplish  certain  ends.  If 
he  deems  it  necessary  to  the  accomplishment  of  any  of  those 
ends  to  enter  into  a  transaction  of  the  kind  now  proposed, 
in  my  opinion  he  would  not  exceed  his  authority. 
Respectfully, 

M.  D.  PURDY, 
Acting  Attorney-  General. 

The  Secretary  of  War. 


AMERICAN  REGISTRY— STEAMSHIP  ATHOS. 

The  non-action  of  the  American  owners  of  the  steamship  AOws  in  failing 
to  avail  of  the  privilege  of  registry  conferred  upon  that  vessel  by  the 
act  of  Congress  of  January  16,  1895  (28  Stat.,  625),  and  the  subse- 
quent transfer  of  the  vessel  to  foreign  owners  who  for  several  years 
sailed  her  under  foreign  flags  must  l)e  taken  as  a  waiver  of  the  privi- 
lege conferred  by  Congress,  and  she  is  not  now  entitled  to  American 
registry  although  at  present  owned  by  American  citizens. 

Department  of  Justice, 

January  10,  1906. 
Sir:  I  have  the  honor  to  respond  to  >^our  request  of  the 
29th  ultimo  to  be  advised  as  to  the  correctness  of  the  deci- 
sion of  the  Commissioner  of  Navigation  in  refusing  American 
registry  to  the  steamship  Athos. 

The  facts  as  stated  in  your  letter  and  in  the  decision  of 
the  Commissioner  of  Navigation  are  as  follows: 
The  Atfioa  was  built  in  1879  by  Messrs.  C.  Connell  &  Co., 
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of  Glasgow,  and  was  subsequently  purchased  by  the  Raritan 
Transportation  Companj',  a  corporation  created  under  the 
laws  of  the  State  of  New  Jerse3\  On  November  6,  1882, 
she  was  wrecked  in  the  West  Indies,  salved,  and  towed  to 
Philadelphia.  Pa.,  and  there  repaired.  A  bill  was  then  in- 
troduced in  Congress  authorizing  and  directing  the  Com- 
missioner of  Navigation  to  register  the  Athos  as  an  American 
vessel.  The  Commissioner  of  Navigation  was  so  authorized 
and  directed  by  the  act  of  January  16,  1895  (28  Stat.,  625), 
the  material  part  of  the  act  l>eing  in  the  following  words: 

'*  The  Commissioner  of  Navigation  is  hereby  authorized 
and  directed  to  cause  the  foreign-built  steamers  Chirihel 
and  Athos^  purchased  and  owned  by  a  corporation  created 
under  the  laws  of  New  Jersey,  and  repaired  in  American 
ports,  to  be  registered  as  vessels  of  the  United  States." 

The  vessel  passed  out  of  the  control  of  the  Raritan  Trans- 
portation Company  and  into  the  possession  of  foreign  own- 
ers without  being  registered  as  an  American  vessel,  and 
down  to  1902  sailed  under  the  British  flag.  From  1902  to 
1905  she  saUed  under  the  German  flag  and  then  for  a  time 
under  the  Italian  flag,  after  which  she  was  acquired  by  the 
Donald  Steamship  Company  of  New  York,  her  present 
owners. 

Without  entering  into  an  extended  discussion  of  this  case 
it  is  sufficient  to  say  that  Congress,  in  authorizing  the  Com- 
missioner of  Navigation  to  register  the  Athos  as  an  Ameri- 
can vessel,  was  impelled  to  that  action  by  the  fact  that  she 
was  then  owned  by  Americans  who  had  caused  her  to  be 
repaired  in  an  American  port.  Congress  under  such  condi- 
tions desired  to  extend  to  her  the  privilege  of  American 
registry.  Her  transference  to  foreign  owners  and  the  non- 
action with  respect  to  the  privilege  conferred  by  Congress 
during  all  the  years  intervening  between  the  passage  of  the 
act  refeired  to  and  the  time  of  the  reti-ansfer  of  the  vessel 
to  an  American  firm,  must  be  taken  as  a  waiver  of  the  priv- 
ilege originally  conferred. 

Moreover,  at  that  time,  under  section  4165,  Revised 
Statutes,  no  vessel  having  American  registry",  which  by  sale 
became  the  property  of  a  foreigner  was ''  entitled  to  or  capa- 
ble of  receiving  a  new  register,  notwithstanding  such  vessel 
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should  afterwards  become  American  property,"  etc.,  but  all 
such  vessels  were  to  be  taken  and  considered,  to  all  intents 
and  purposes,  as  foreign  vessels. 

Neither  can  it  be  said  that  the  Athos  falls  within  the  mean- 
ing of  the  amendment  of  March  3,  1897  (29  Stat,  689),  to 
said  section  4165  providing  that — 

"A  vessel  registered  pursuant  to  law,  which  by  sale  has 
become  the  property  of  a  foreigner,  shall  be  entitled  to  a 
new  register  upon  afterwards  becoming  American  property, 
unless  it  has  been  enlarged  or  undergone  change  in  build 
outside  of  the  United  States.'^ 
Respectfully , 

W.  H.  MOODY. 

The  Secretary  of  Commerce  and  Labor. 


ADULTERATED   OR  MISBRANDED  SEEDS— PUBLICATION  OF 
NAMES  OF  VENDORS. 


The  provision  in  the  act  of  Congress  of  March  3,  1905  (33  Stat., 
directing  the  Secretary  of  Agriculture  to  obtain  in  the  open  market 
seeds  of  grass,  clover,  or  alfalfa,  test  the  same,  and  if  found  to  be 
adulterated  or  misbranded  to  publish  the  result  of  the  tests,  with  the 
names  of  the  persons  by  whom  the  see<ls  were  offered  for  sale,  is  a 
valid  law. 

That  provision  cannot  projierly  be  regartled  as  an  attempt  to  regulate 
the  sale,  shipment,  and  transj^rtation  of  seeds;  it  provides  merely  for 
the  dissemination  of  information  reganling  seeds. 

The  fact  that  the  effect  of  the  publication  of  the  information  may  be  to 
lessen  the  sale  of  misbranded  or  adulterated  seed  is  not  sufficient  to 
transform  a  measure  intended  for  the  education  of  the  pubUc  into  a 
regulation  of  commerce  or  police. 

Department  of  Justice, 

January  12^  1906, 

Sir:  The  agricultural  appropriation  act  of  Man^h  3, 1906, 
under  the  sub-head  ''Botanical  investigations  and  experi- 
ments," provides  (33  Stat.,  861,  mS)\ 

"  The  Secretary  is  hereby  directed  to  obtain  in  the  open 
market  samples  of  seeds  of  grass,  clover,  or  alfalfa,  test  the 
same,  and  if  any  such  seeds  are  found  to  l)e  adulterated  or 
misbranded,  or  any  seeds  of  Canada  blue  grass  {Poa  com- 
jyressa)  are  obtained  under  any  other  name  than  Canada  blue 
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grass  or  Poa  comprema.  to  publish  the  results  of  the  tests, 
together  with  the  names  of  the  persons  by  whom  the  seeds 
were  offered  for  sale." 

In  your  letter  of  December  2,  1905,  you  say  that  in  pur- 
suance of  the  above  provision  you  have  purchased  samples 
of  the  various  seeds  mentioned,  tested  the  same,  found  a 
number  of  the  samples  to  be  adulterated,  and  intend — sub- 
ject to  my  opinion  as  to  the  legality'  thereof — to  publish  the 
results  of  the  tests,  together  with  the  names  of  the  persons 
by  whom  the  seeds  were  offered  for  sale. 

Tou  say,  however,  that  ''it  has  been  suggested  that 
Congress  did  not  have  the  power  to  authorize  the  Secretary 
of  Agriculture  to  go  into  the  open  market  and  purchase 
samples  of  seeds,  to  test  the  same,  and  to  publish  the  names 
of  the  persons  by  whom  the  seeds  were^  offered  for  sale, 
regardless  of  the  fact  that  the  seeds  may  have  been  sold  in 
the  State  in  which  they  were  raised,  and  were  never,  at  any 
time,  shipped  from  one  State  or  Territory  to  another." 

If  the  provision  in  question  were  a  regulation  of  com- 
merce or  police,  there  would  ])e  some  force  in  this  sugges- 
tion. But  the  statute  cannot,  I  think,  properly  be  regarded 
as  a  commercial  or  police  regulation.  It  does  not  prohibit 
or  restrict  the  sale  of  misbranded  or  adulterated  seeds.  It 
simply  provides  for  the  dissemination  of  information  in 
regard  to  those  matters.  It  is  true,  the  effect  of  the  infor- 
mation so  imparted  may  be  to  lessen  tlie  sale  of  misbranded 
or  adulterated  seeds,  but  that  is  not  sufficient  to  transform 
a  measure  intended  lor  the  education  and  enlightenment  of 
the  public  into  u  regulation  of  commerce  or  police.  Such 
a  view  would  prevent  the  (lovernment  from  publishing  any 
information  whatever  upon  the  subjects  of  agriculture, 
manufacture,  and  conunerce,  because  the  tendency  of  all 
such  information  is  to  promote  or  restrict  those  pursuits. 

So  far  as  the  statute  in  question  is  concerned,  the  sale, 
shipni(Mit,ancl  transportation  of  the  seeds  mentioned  remains 
entin^ly  untramnieled.  It  is  yet  for  Congrej^s,  in  the  exer- 
cise of  its  power  over  interstate  and  foreign  commerce,  and 
for  the  States,  in  the  exercise  of  their  police  powers,  to 
regulate  and  control  this  matter  within  their  respective 
jurisdictions.     A  bill  was  introduced  at  the  second  session 
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of  the  Fifty -eighth  Congress  (H.  R.  9669)  and  reintroduced 
at  the  present  session  of  the  Fifty-ninth  Congress  (H.  R. 
4480),  which  in  terras  prohibits  the  introduction  into  this 
country  and  the  interstate  shipment  of  adulterated  and 
misbranded  seeds,  and  their  sale  in  the  District  of  Columbia 
and  the  Territories  of  the  United  States,  and  makes  a  vio- 
lation of  the  act  a  misdemeanor,  punishable  by  tine  and 
imprisonment.  Here,  of  course,  is  regulation,  and  for  that 
reason  it  is  confined  to  subjects  within  the  jurisdiction  of 
Congress.  But  the  provision  in  question  in  no  wise  regu- 
lates; it  simply  educates  and  enlightens  the  general  public 
as  to  the  fraud  and  deception  that  is  being  practiced  upon 
them. 

The  Department  of  Agriculture  was  established  ''to  dif- 
fuse among  the  people  of  the  United  States  useful  informa- 
tion on  subjects  connected  with  agriculture  in  the  most 
general  and  comprehensive  sense  of  that  word,  and  to  pro- 
cure, propagate,  and  distribute  among  the  people  new  and 
valuable  seeds  and  plants."  (Act  May  15,  1802;  12  Stat, 
387;  sec.  520,  Rev.  Stat.)  In  pursuance  of  the  general 
policy  thus  indicated,  Congress  has,  from  time  to  time, 
authorized  the  Secretary  of  Agriculture  to  make  investiga- 
tions and  experiments  and  publish  information  in  regard  to 
the  various  branches  of  agriculture,  to  purchase  and  dis- 
tribute valuable  seeds,  to  publish  statistics  concerning  the 
cotton  crop,  to  investigate  the  various  diseases  of  animals 
and  report  as  to  the  means-for  their  prevention  and  cure,  to 
investigate  meteorological  conditions  and  distribute  weather 
forecasts,  to  investigate  the  adulteration  and  false  labeling 
of  foods,  drugs,  beverages,  and  condiments,  and  report  the 
result  in  bulletins  of  the  Department,  etc. 

It  is  now  too  late  to  question  the  authority  of  Congress 
to  establish  the  Department  of  Agriculture  and  authorize 
such  investigations,  experiments,  and  publications.  If  not 
expressly  granted,  it  must  be  taken  to  be  an  implied  power — 
one  inherent  in  the  sovereignty  of  the  nation.  Its  exercise 
in  no  way  conflicts  with  the  reserved  powers  of  the  States, 
but  tends  to  facilitate  their  action  upon  such  matters,  and 
is  necessary  to  the  due  execution  of  the  powers  expressly 
granted  to  the  General  Government.    It  would  be  a  narrow- 
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view  that  would  prohibit  Congress  from  disseminating  use- 
ful information. 

The  inve^stigations,  experiments,  and  publications  so  au- 
thorized are  not  limited  to  the  domain  of  interstate  and  for- 
eign commerce.  But,  it  will  be  observed,  when  Congress 
proceeds  to  regulate  and  control  the  sale,  shipment,  or  trans- 
portation of  any  such  articles,  it  confines  its  legislation  to 
the  interstate  or  foreign  field,  or  to  places  under  its  exclu- 
sive jurisdiction. 

In  the  present  case,  Congress  has  not,  as  already  pointed 
out,  attempted  to  regulate  the  sale,  shipment,  or  transporta- 
tion of  adulterated  or  misbranded  seeds.  It  has  simply 
directed  the  Secretary  of  Agriculture  to  do  what  any  indi- 
vidual may  do.  A  leading  magazine  is  at  the  present  time 
engaged  in  exposing  the  fraud  and  deception  practiced  upon 
the  people  in  the  sale  of  certain  patent  medicines.  No  one 
would  think  of  suggesting  that  such  exposure  amounts  to  a 
regulation  of  commerce  or  police  by  the  magazine,  because 
it  does  not  possess  governmental  powers.  But  the  fact  that 
Congress  does  possess  governmental  powers  and  may  make 
regulations  of  commerce  or  police  in  regard  to  matters 
within  its  jurisdiction,  can  not  transform  a  measure  for  the 
dissemination  of  knowledge  into  such  a  regulation. 

Doubtless  but  for  the  fact  that  Congress  has  directed  the 
name  of  the  seller  of  the  misbranded  or  adulterated  article 
to  be  published  no  question  would  have  arisen  in  respect 
to  this  legislation.  But  that  fact  in  no  way  alters  the  char- 
acter of  the  legislation.  It  still  remains  a  measure  for  the 
dissemination  of  useful  information  in  regard  to  seeds,  the 
publication  of  the  name  of  the  seller  being  only  an  incidental 
matter.  It  is  true  the  seller  may  in  some  cases  be  innocent 
of  any  intentional  deception.  Still  he  has  sold  misbranded 
seed,  and  the  publication  goes  no  further  than  to  state  that 
mere  fact.  Besides,  the  question  as  to  what  information 
shall  be  published  about  these  investigations  and  experi- 
ments is  entirely  for  the  determination  of  Congress. 

I  see  no  constitutional  objection,  therefore,  to  your  car- 
rying out  the  mandate  of  the  law. 
Respectfully, 

W.  H.  MOODY. 

The  Secretary  of  Agriculture. 
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PANAMA  CANAL^AUTHORITY  OF  PRESIDENT  TO  MAKE 
CONTRACTS. 

The  President  is  authorized  under  oxistinp:  law  to  make  contracts  for 
the  construction  and  completion  of  the  Panama  Canal  in  excess  of  the 
appropriation  at  present  available,  so  long  as  such  contracts  do  not 
involve  the  Government  in  the  ultimate  expenditure  of  moneys  for  \U 
construction  and  completion  in  ex(x»8S  of  the  amount  designated  in 
section  5  of  the  act  of  June  28,  1902  (32  Stat,  483),  limiting  the  total 
cost  of  the  canal. 

The  authority  thus  grante<l  by  the  act  of  June  28,  1902,  remains  unaf- 
fected and  unimpaired  by  the  provision  in  the  act  of  December  21, 
1905  (34  Stat.,  5),  prohibiting  the  expenditure  of  any  money  for 
the  construction  of  such  canal  "except  in  accordance  with  appropri- 
ations made  by  Congress." 

The  phrase  "no  money  shall  be  expended  except  in  accordance  with 
appropriations  made  by  Congress,"  as  used  in  the  act  of  1905,  means 
nothing  more  than  that  no  money  shall  be  expended  in  excess  of 
appropriations  made  by  Congress. 

Department  of  Justice, 

January  ^25^  1906. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  Januar}'  19,1906,  in  which  you  request  my  opinion 
as  to  whether  section  3  of  the  act  of  Congress  approved 
December  21,  1905,  in  any  manner  affects  the  power  of  the 
President  to  cause  contmcts  to  be  enU^rod  into  for  the  proper 
excavation,  construction,  and  completion  of  the  Isthmian 
Canal,  as  provided  for  in  section  5  of  the  act  of  June  28, 
1902  (32  Stat.,  483),  commonly  known  as  the  ''Spooner 
Act." 

Section  3  of  the  a(^t  of  December  21,  1905,  contains  the 
following  provision: 

"And  no  money  shall  be  expended  for  any  of  the  purposes 
of  constructing  and  maintaining  said  Isthmian  Canal,  or  for 
any  expenses  incident  thereto,  except  in  accordance  with 
appropriations  made  by  Congress.'" 

Under  section  5  of  the  Spooner  Act  the  President  is  ex- 
pressly authorized  to  cause  to  be  entered  into  such  contracts 
as  shall  be  deemed  necessary  for  the  construction  and  com- 
pletion of  said  canal;  and  it  was  further  provided  that  ap- 
propriations therefor  should  be  made  b}^  Congress  from 
time  to  time,  not  to  exceed  in  the  aggregate  the  additional 
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sum  of  $135,000,000  should  the  Panama  route  be  adopted, 
or  $180,000,000  should  the  Nicaragua  route  be  adopted. 
The  sura  of  $10,000,000  was  appropriated  by  that  act,  which, 
became  available  at  once  for  the  prosecution  of  such  under- 
taking. Under  this  section  of  the  Spooner  Act  the  admin- 
istrative officers  of  the  Government  in  charge  of  this 
improvement  took  the  position  that  the  President  was 
authorized  to  cause  contracts  to  be  entered  into  for  the 
prosecution  and  completion  of  this  work  in  any  amount 
which  did  not  exceed  the  total  cost  of  said  Isthmian  Canal, 
as  provided  for  in  said  act.  With  this  interpretation  of  the 
Spooner  Act  I  fully  agree. 

The  question  is  now  presented  as  to  whether  such  power 
of  the  President  with  respect  to  making  contracts  under 
section  5  of  the  Spooner  Act  is  in  any  manner  modified  or 
restricted  by  the  concluding  sentence  of  section  3  of  the  act 
of  December  21,  1905,  above  quoted. 

When  the  act  of  December  21, 1905,  was  before  the  United 
States  Senate,  the  provision  which  we  have  here  under  con- 
sideration was  amended. by  inserting  the  phrase  "or  for  any 
expenses  incident  thereto."  (Cong.  Uec,  59th  Congress,  1st 
session,  p.  »357.)  In  the  discussion  which  followed,  Senator 
Allison,  in  reply  to  a  question  from  Senator  Culberson  as  to 
whether  it  was  the  intention  of  the  committee  that  this  pro- 
vision should  limit  the  operation  of  section  5  of  what  was 
known  as  the  Spooner  Act,  said: 

"I  do  not  know  what  the  precise  purpose  of  the  Senator 
from  Rhode  Island  (Mr.  Aldrich)  may  be;  but,  as  I  under- 
stand it,  the  amendment  dot  a  not  in  the  Hlightent  degree  affect 
section  5  of  the  Spoomr  Act,-'  (Cong.  Rec,  59th  Congress, 
1st  sess.,  p.  358.) 

And  further  on,  during  the  progress  of  that  debate,  Sen- 
ator Aldrich  said,  with  reference  to  the  purpose  of  this  pro- 
sion: 

''  My  amendment  and  tJu^  amendment  of  the  committee  were 
not  intended  to  stop  the  pmcer  of  contract  w^hich  is  given 
by  the  fifth  section  of  the  Spooner  Act.  That  question  is 
not  dealt  -with  at  all.  The  amendment  is  intended  to  pro- 
vide that  expenditures  must  cease  whenever  the  amount  of 
money  appropriated  by  Congress  is  expended."  (lb.,  p. 
359,) 
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And  again,  Senator  Allison  said: 

'•The  method,  as  respects  rivers  and  harbors  and  public 
improvements  of  every  kind,  is  that  a  contract  can  be  made 
for  the  completion  of  the  work.  That  enables  the  con- 
tractor, of  course,  to  acquire  sufficient  plant,  etc.,  to  go  .on 
with  the  whole  work.  He  knows  he  has  that  contract,  but 
as  to  the  rapidity  with  which  the  work  is  to  be  done  or  paid 
for,  depends  upon  appropriations  made  by  Congress.  Now, 
it  certainly  would  not  be  the  part  of  wisdom  for  us  to  have 
a  contract  here  covering  many  millions  of  dollars  without 
knowing  from  time  to  time  the  appropriations  that  will  be 
made  for  that  purpose.  That  is  all  that  is  provided  for 
here."  ,(Ib.,  i^.  S60.) 

From  these  debates  in  the  Senate,  I  think  it  is  perfectl}' 
clear  that  this  provision  of  section  3  of  the  act  of  December 
21, 1905,  can  not  be  considered  as  in  any  manner  affecting  the 
power  of  the  President  to  make  contracts  for  the  construc- 
tion and  completion  of  the  Isthmian  Canal  under  section  5 
of  the  Spooner  Act.  As  Senator  Aldrich  observed,  the  q^iea- 
tion  of  the pmoer  of  the  President  to  maJce  cmi^raeiH  h  not 
dealt  with  at  all. 

Not  only  was  it  asserted  in  the  Senate  debates  upon  this 
bill  that  it  was  not  the  purpose  of  the  law  to  in  any  manner 
affect  the  power  of  the  President  to  make  contracts  under 
section  5  of  the  Spooner  Act,  but  the  attention  of  the  Sen- 
ate was  expressly  directed  to  the  language  contained  in 
section  3679  of  the  Revised  Statutes  (Cong.  Rec,  59th  Con- 
gress, Ist  sess.,  p.  359),  which  is  in  fact  as  follows: 

"Nor  involve  the  Government  in  any  contract  or  obliga- 
tion in  excess  of  the  appropriations  made  by  Congress." 

Had  it  been  the  purpose  of  Congress  to  curtail  or  modify 
in  any  manner  the  authority  of  the  President  ^^  to  ?/)(d'econ- 
tracts^^^  as  he  was  authorized  to  do  under  the  Spooner  Act, 
it  is  difficult  to  understand  wh}^  Congress  did  not  use  in  the 
present  law  some  such  clear  and  expressive  language  as  we 
have  above  quoted  from  section  3679  of  the  Revised  Stat- 
utes. The  mere  fact  that  the  Senate  rejected  such  a  sug- 
gestion affords  additional  proof  that  it  was  not  the  purpose 
of  this  law  to  prohibit  the  President  from  involving  the 
(jovernment  in  contracts  or  obligations  in  excess  of  the 
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appropriation  of  $11,000,000  provided  for  by  the  second 
section  of  the  act  of  December  21,  1905. 

What,  then,  it  may  be  asked,  was  the  purpose  of  this 
provision,  which  declares  that "  no  monej's  shall  be  expended 
for  any  of  the  purposes  of  constructing  and  maintaining 
said  isthmian  canal,  or  for  any  expenses  incident  thereto, 
except  in  accordance  with  appropriations  made  by  Con- 
gress?'' The  language  is,  "no  money  shall  be  expended, "' 
etc.,  ''except  in  accnrdance  w!th  appropriations  made  b}- 
Congress."  In  the  first  place,  it  is  very  clear  that  it  is  the 
expenditure  of  money  which  is  prohibited.  If  it  had  been 
the  purpose  of  Congress  to  declare  that  the  President  should 
not  invoh'e  the  Govei^nment  in  any  contract  for  the  f  dure 
payment  of  money  it  Ls  only  fair  to  presume  that  Congress 
would  have  said  so,  especially  when  we  consider,  as  we  have 
before  observed,  that  during  the  progress  of  the  debate  this 
precise  question  was  called  to  the  attention  of  Congress  by 
Senators  who  participated  in  the  debate.  It  will,  of  course, 
be  conceded  that  the  phrase  *' And  no  money  shall  be  ex- 
pended, etc.,  except  in  accordance  with  appropriations  made 
by  Congress,"  prohibits  the  e^rpendlture  of  money  in  excess 
of  the  appropriation;  but  I  am  inclined  to  think  that  one  of 
the  principal  purposes  of  this  law  was  to  advise  the  officers 
in  charge  of  the  construction  of  this  canal  that  with  respect 
tofatun'  appropriations  the  moneys  were  to  be  expended  in 
accordance  with  the  specific  provisions  to  be  thereafter 
inserted  in  the  appropriation  acts.  In  many  prior  acts  of 
Congress,  when  it  was  the  purpose  to  confine  expenditures 
within  the  appropriations  made,  the  phmse  ''  in  excess  of  " 
was  used,  but  in  this  act  we  find  Congress  using,  in  lieu  of 
that  phrase,  the  phrase  ''in  accordance  with,"  which  is,  of 
course,  more  comprehensive.  This  view  becomes  more 
patent  upon  a  consideration  of  the  whole  act. 

Section  3  of  the  act  of  December  21,  1905,  first  provides 
that  the  President  shall  annually  cause  to  be  made,  by  persons 
appointed  and  employed  by  him  in  charge  of  the  Govern- 
ment of  the  said  Canal  Zone  and  the  construction  of  the  said 
isthmian  canal,  estimates  of  expenditures  and  appropria- 
tions, in  detail  as  far  as  practicable,  and  requires  that  such 
estimates  shall  be  submitted  to  Congress  in  the  manner  pro- 
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vided  for  in  section  5  of  the  act  entitled  '^  An  act  making 
appropriations  for  legislative,  executive,  and  judicial  ex- 
penses of  the  Government  for  the  fiscal  year  ending  June 
30, 1902,  and  for  other  purposes,"  which  section  isas  follows: 

"  Sec.  3.  That  hereafter  it  shall  be  the  duty  of  the  heads 
of  the  several  Executive  Departments,  and  of  other  officers 
authorized  or  required  to  make  estimates,  to  furnish  to  the 
Secretary  of  the  Treasury,  on  or  before  the  fifteenth  day  of 
October  of  each  year,  their  annual  estimates  for  the  public 
service,  to  be  included  in  the  Book  of  Estimates  prepared 
by  law  under  his  direction;  and  in  case  of  failure  to  furnish 
estimates  as  herein  required  it  shall  be  the  duty  of  the  Secre- 
tary of  the  Treasury  to  cause  to  be  prepared  in  the  Treasury 
Department,  on  or  before  the  first  day  of  November  of  each 
year,  estimates  for  such  appropriations,  as  in  his  judgment 
shall  be  requisite  in  everj^  such  case,  which  estimates  shall 
be  included  in  the  Book  of  Estimates  prepared  by  law  under 
his  direction  for  the  consideration  of  Congress." 

From  this  language  it  would  seem  that  it  was  the  evident 
intention  of  Congress  in  making  future  appropriations  for 
the  construction  of  the  Isthmian  canal  to  abandon  the  prac- 
tice which  has  thus  far  obtained  of  making  appropriations 
in  a  lump  sum,  or  at  least  to  be  in  possession  of  such  infor- 
mation as  will  enable  Congress  to  make  appropriations  in 
the  future  for  this  canal,  should  it  desire  to  do  so,  with  that 
particularity  which  it  has  observed  in  making  appropria- 
tions for  the  various  Departments  of  the  Government. 

Section  2  of  the  act  of  December  21,  1905,  appropriates 
a  lump  sum  of  ?11, 000,000  to  continue  the  construction  of 
the  Isthmian  canal,  to  be  expended  under  the  direction  of 
the  President,  In  accordance  with  the  "  act  to  provide  for  the 
construction  of  a  canal  connecting  the  waters  of  the  Atlantic 
and  Pacific  oceans,"  approved  June  28,  1902 — that  is,  the 
Spooner  Act— and  said  sum  is  to  continue  available  until 
expended.  This  is  a  positive  declaration  on  the  part  of 
Congress  that  the  $11,000,000  thus  appropriated  shall  be 
expended  U7)der  the  direction  of  the  President ^  in  accordance 
with  the  Spooner  Act^  presumably  in  substantially  the  same 
manner  in  which  the  $10,000,000  appropriated  by  the 
Spooner  Act  has  been  heretofore  expended  under  the  direc- 
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tion  of  the  President.  With  respect  to  this  appropriation, 
it  is  manifest  that  the  phrase  found  in  section  3  of  that  act, 
"No  money  shall  be  expended,  etc.,  except  in  accordance 
with  appropriations  made  by  Congress,"  means  nothing 
more  than  that  no  money  shall  he  expended  ''in  excess^'*  of 
this  appropriation. 

It  has  been  suggested  that  section  4  of  the  act  of  March  3, 
1905,  entitled  "An  act  making  appropriations  to  supply  defi- 
ciencies in  the  appropriations  for  the  fiscal  year  ending  June 
thirtieth,  nineteen  hundred  and  five,  and  for  prior  years,  and 
for  other  purposes"  (33  Stat.,  1214,  1257),  may  have  some 
possible  bearing  upon  the  legislation  which  Congress  has 
adopted  with  respect  to  the  Isthmian  Canal.  This  section  is 
a  re-enactment  of  section  3679  of  the  Revised  Statutes,  which 
provides  that  "no  Department  of  the  Government  shall 
expend,  in  any  one  fiscal  year,  any  sum  in  excess  of  appro- 
priations made  by  Congress  for  that  fiscal  year,  or  involve 
the  Government  in  any  contract  or  obligation  for  the  future 
payment  of  money  in  excess  of  such  appropriations,"  with 
this  phrase  added:  '' UfdeJ<8  sffch  contract  m*  obligation  is 
autkcrrlzed  by  law.'^^  Sections  3732  and  3733  of  the  Revised 
Statutes  contain  substantiall}^  similar  provisions,  and,  as  has 
been  frequently  held  by  m}^  predecessors,  the  three  sections 
should  be  construed  together.  It  is  perfectly  obvious  that 
these  sections  of  the  Revised  Statutes  have  no  application 
to  the  legislation  which  Congress  has  adopted  with  respect 
to  the  construction  of  the  Isthmian  Canal,  for  the  reason 
that  the  contracts  which  the  President  is  authorized  to  cause 
to  be  entered  into  under  section  5  of  the  Spooner  Act  are 
cmitracts  expresnly  authorized  hy  law,  (15  Opin.,  235,  239; 
Shijma/i  v.  United  States,  18  Ct.  CI.,  138,  146.) 

I  am  therefore  of  the  opinion  that  the  authority  of  the 
President  to  cause  contracts  to  be  entered  into  for  the  con- 
struction and  completion  of  the  Isthmian  Canal,  under 
section  5  of  the  Spooner  Act,  remains  unaffected  and  unim- 
paired by  the  subsequent  legislation  of  Congress  herein 
referred  to.  Of  course  no  moneys  can  be  expended  "  m 
<?a'a%v"  of  the  appropi-iations.  Whether  the  work  must  be 
suspended  under  any  particular  contract  which  the  Presi- 
dent may  cause  to  be  entered  into  when  the  appropriation 
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is  exhausted  I  am  not  called  upon  to  decide,  nor  am  I 
recjuosted  to  give  an  opinion  as  to  the  liabilih'  of  the  (jov- 
ernment  for  work  done  or  materials  furnished  under  such  a 
contract  after  the  appropriation  available  has  been  exhausted. 
The  only  point  here  decided  is  that  under  existing  law  the 
President  is  authorized  to  vuike  contract h  In  crcenn  of  the 
appropriation  at  jyresent  availnlAe^  so  long  as  such  contract 
or  contracts  do  not  involve  the  Government  in  the  ultimate 
expenditure  of  moneys  for  the  construction  and  completion  of 
this  canal  hi  excess  of  the  amounts  designated  in  sectiim  5  of 
the  Spooner  Act,  limiting  the  total  cost  of  this  improvement. 
Respectfully, 

W.  H.  MOODY. 
The  Secretary  of  War. 


PHILIPPINE  COMMISSION— POWER  TO  TAX  GROSS  RECEIPTS 
OF  COMMERCIAL  PACIFIC  CABLE  COMPANY. 

Act  No.  1189  of  the  Philijipine  Commission  does  not  confer  upon  the 
Philippine  government  the  jwwer  to  impose  a  tax  ujxm  the  gross 
receipts  of  the  Commercial  Pacific  Cable  Company,  nor  has  Congress 
conferred  upon  that  Commission  the  authority  to  enact  a  law  impos- 
ing such  a  tax  upon  that  company. 

Department  of  Justice, 

FehriMnj  IS,  1006, 

Sir:  1  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  October  27, 1905,  in  which  you  request  my  opinion 
as  to  whether  the  Philippine  government,  under  sections 
138,  139,  141,  and  143  of  the  Philippine  act,  No.  1189,  has 
the  power  to  impose  a  tax  on  the  gross  receipts  of  the  Com- 
mercial Pacific  Cable  Company,  and  if  not,  whether  suffi- 
cient authority  has  been  conferred  upon  that  government 
by  Congress  to  enact  a  law  taxing  the  gross  receipts  of  said 
company.  The  answer  to  the  first  question  involves  simply 
the  interpretation  of  act  No.  1189  of  the  Philippine  Com- 
mission, while  the  solution  of  the  second  question  presents 
the  inquiry  as  to  the  nature  and  scope  of  the  taxing  power 
which  Congress  has  granted  to  the  Philippine  Commission. 

On  the  31st  of  March,  1905,  the  attorney -general  of  the 
Philippine  Islands  rendered  an  opinion  to  the  Secretary  of 
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finance  and  justice  of  said  ialands,  in  which  he  held  that  the 
act  of  the  Philipphie  Commission  above  referred  to  did  not 
authorize  the  imiK)sition  of  a  tax  upon  the  gross  receipts  of 
the  Commercial  Pacific  Cable  Company,  and  that  under  exist- 
ing law  the  Commission  had  no  authority  to  impose  such  b 
tax  upon  that  company.  The  facts  in  the  case  are  stated  by 
the  attorney -gene  ml  for  the  Philippine  Islands  as  follows: 

*^The  Commercial  Pacific  Cable  Compan}'  is  a  corporation 
organized  under  the  laws  of  the  State  of  New  York.  It  is 
operating  a  cable  line  between  San  Francisco  and  Manila 
by  virtue  of  authority  granted  it  by  the  President  of  the 
United  States.  The  compatny  has  no  domestic  lines  in  the 
Philippine  Islands.  The  collector  of  internal  revenue  is 
undertaking  to  impose  the  tax  provided  for  in  sections  138, 
139,  and  141  of  the  internal-revenue  law  (act  No.  1189)  upon 
the  gross  receipts  of  said  company,  and  the  Commercial 
Pacific  Cable  Company  is  contesting  the  imposition  of  this 
tax." 

I  shall  not  attempt  to  review  the  various  reasons  assigned 
in  the  opinion  of  the  attorney-general  of  the  Philippine 
Islands  as  to  the  proper  interpretation  of  the  Pillippine  act 
No.  11S9,  It  is  sutficient  to  say  that,  in  my  opinion,  that 
law  was  not  intended  b}-  the  Philippine  Conmiission  to  apply 
to  the  business  of  this  company,  and  that  the  reasons  which 
impel  me  to  this  conclusion  are  those  which  the  attorney- 
general  for  the  Philippine  Islands  has  given  in  his  opinion. 

In  determining  whether  or  not  the  Philippine  Commission 
has  the  power  to  enact  a  law  imposing  a  tax  on  the  business 
of  this  conipany,  in  whole  or  in  part,  it  is  necessary  to 
examine  the  character  and  extent  of  the  taxing  power  which 
has  been  conferred  upon  said  Commission  by  Congress. 
The  President's  instructions  to  the  Commission  of  April  7, 
1900,  contain,  among  other  things,  the  following  provision 
concerning  taxation: 

'*  Exercise  of  this  legislative  authority  will  include  the 
making  of  rules  and  orders  having  the  effect  of  law  for  the 
raising  of  revenue  by  taxes,  customs  duties,  and  imposts.'' 

It  will  })e  observed  that  this  delegation  of  authority  to 
tax  included,  not  onl}'  the  power  to  raise  revenue  by  taxing 
imports  and  e,tj>ortti^  but  also  the  general  jxncc^t*  to  lay  and 
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collect  taxes  in  the  Philippine  Islands  upon  those  articles 
and  thingfs  which  the  various  States  are  ordinarily  accus- 
tomed to  tax.  This  general  gmnt  of  authorit}^  from  the 
President  to  the  Philippine  Commission  was  subsequently 
ratified  by  Congress  (act  of  Congress  of  March  2,  1901,  31 
Stat.,  895,  910;  and  act  of  July  1,  1902,  32  Stat.,  691),  and 
ever  since  this  authority'  was  granted,  the  Philippine  Com- 
mission has  continued  to  exercise  such  taxing  powers,  sub- 
ject only  to  such  limitations  and  modifications  as  have  been 
made  from  time  to  time  by  Congress. 

Whether  the  Philippine  Commission  had  the  power  to  tax 
the  business  of  this  cable  company  in  the  form  of  tariff 
duties  on  imports  and  exports  need  not  be  decided,  but  we 
may  concede  for  the  purpose  of  the  argument  that  between 
April  7,  1900,  and  March  3,  1905,  the  Philippine  Commis- 
sion may  have  taxed  the  business  of  this  company  under  its 
general  power  to  lay  and  colhict  cuMmns  duties  and  Imposts, 

On  March  3,  1905,  however,  Congress  passed  an  act  revis- 
ing and  amending  the  tariff  laws  of  the  Philippine  Islands 
(33  Stat.,  928),  which  law  apparently  covers  the  whole  field 
of  customs  duties,  declaring  specifically  the  tariffs  to  be 
thereafter  imposed  on  both  imports  and  exports,  and  repeal- 
ing all  existing  decrees,  laws,  regulations,  or  ordei*s  so  far 
as  the  same  are  inconsistent  with  the  provisions  of  that  act. 
Such  legislation,  in  my  judgment,  evinces  a  purpose  on  the 
part  of  Congress  to  withdraw  from  the  Philippine  Commis- 
sion the  taxing  power  which  it  had  theretofore  exercised 
with  respect  to  cii^toms  duties  and  Imposts,  It  therefore 
follows  that  the  Philippine  Commission  has  no  authority  to 
enact  a  law  imposing  a  tax  upon  cable  messages  between 
San  Francisco  and  Manila,  under  the  (jravt  of  poirev  origi- 
nally^ conferred  upon  said  Commission  to  tax  imports  and 
exports.  The  only  taxing  power  which  at  present  remains 
in  the  Philippine  Commission  is  the  ifetieral  pomer  to  tax 
conferred  by  the  President's  order  of  April  7,  1900,  and 
subsequently  ratified  by  Congress. 

We  are  thus  })rought  in  the  last  analysis  to  a  considera- 
tion of  this  general  taxing  power  and  must  determine  its 
precise  character  and  scope.  This  pertinent  question  is  at 
once  suggested:    Did  the  President,   in  conferring    such 


Digitized  by  LjOOQ IC 


566     Taxation  of  IteceijyU  of  Commercial  Pacific  Cable  Co. 

general  taxing  p(nrer^  or  the  Congress  when  it  ratified  »uch 
grant  of  authority,  intend  that  the  Philippine  Commission 
should  be  empowered  to  tax  eommeixe  between  tlve  Philip^ 
pine  l8h7i(ls  and  the  United  States^  or  was  it  simply  the 
purpose  to  confer  upon  the  Philippine  Commission  authority 
to  tax  similar  to  that  which  the  Staters  ordinarily  exercise? 
If  the  former,  the  Philippine  Commission,  under  the  guise 
of  its  general  taxing  ixrwcr^  is  in  a  position  to  regulate,  if 
not  to  prohibit,  commerce  between  the  United  States  and 
the  Philippine  Islands.  If  the  latter,  then  the  Commission 
can  not  tax  the  business  of  this  company. 

It  has  f requenth'  been  held  by  the  Supreme  Court  that  the 
power  to  tax  is  the  power  to  destroj^  and  if  the  Philippine 
Commission  now  has  the  power  to  tax  this  cable  company 
on  its  business  of  transmitting  messages  between  Manila  and 
San  Francisco,  it  has  the  powder  to  impose  a  tax  which  would 
practically  destroy  its  business.  No  one  would  contend  for 
a  moment  that  a  Stite  has  the  power  to  impose  a  tax  of  this 
character.  The  case  of  Lehmp  v.  The  P(/rt  of  Mohih  (127 
U.  S.,  640)  is  almost  identical  with  the  one  here  Under  con- 
sideration. In  that  case  the  Western  Union  Telegraph 
Company'  had  established  an  office  in  the  city  of  Mobile, 
Ala.,  and  was  required  by  a  city  ordinance  to  pay  a  certain 
license  tax.  The  court  held  that  a  general  license  tax  on 
telegraph  companies  affects  its  entire  business,  interstate  as 
well  as  domestic  or  internal,  and  is  therefore  unconstitu- 
tional. (See  also  Coe  v.  ErroU,  116  U.  S.,  517;  Diamond 
Match  Company  v.  Ontonagon^  188  U.  S.,  82;  Caldwell  \. 
North  Carolina,  187  U.  S.,  622;  Kehrer  v.  Stetoart,  1^1 
U.  S.,  60.) 

The  Supreme  Court  said  in  the  Laloup  case  {»upra)  that 
telegraph  communications  are  commerce,  and  if  carried  on 
between  different  States  are  interstate  commerce,  and  there- 
fore within  the  sole  power  of  regulation  conferred  upon 
Congress,  free  from  control  of  State  regulation,  and  that 
the  States  are  not  authorized  under  the  guise  of  their  taxing 
power  to  regulate  such  interstate  business.  1  can  not  believe, 
in  the  absence  of  express  authority,  that  Congress  intended 
to  leave  reposing  in  the  Philippine  Commission  the  power 
to  regulate  commerce  between  the  Philippine  Islands  and 
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other  portions  of  the  United  States  from  the  mer6  fact  that 
it  has  left  unimpaired  the  Commission's  general  authority  to 
tax.  If  this  general  authority  to  tax  be  construed  as  con- 
fined to  occupations  and  businesses  carried  on  and  conducted 
in  the  Philippine  Islands^  I  am  satisfied  that  every  purpose 
of  the  law  will  have  been  fully  subserved. 

I  therefore  hold  that  under  existing  lata  the  Philippine 
Commission  has  no  authority  to  pass  an  act  imposing  a  tax 
upon  the  business  of  the  Commercial  Pacific  Cable  Company, 
which  business  consists  exclusively  in  the  transmission  of 
cable  communications  between  Manila  and  San  Francisco. 
Respectfullv, 

-       ^  W.  H.  MOODY. 

The  Secretary  of  War. 


SECRETARY  OF  COMMERCE  AND  LABOR— AUTHORITY  TO 
SELL  WINDMILL. 

The  Secretary  of  Commerce  and  Labor  has  authority  to  sell  a  windmill 
formerly  used  for  purapinji:  water  at  the  oyster  claire,  Lynnhaven, 
Va.,  but  which  is  no  longer  needed  or  used  for  that  purpose. 

Department  of  Justice, 

February  16y  1906. 

Sir:  The  question  submitted  in  3'our  note  of  January  8, 
is  as  to  your  authority  to  sell  a  windmill,  formerly  used  by 
the  Bureau  of  Fisheries  at  the  oyster  claire  at  Lynnhaven, 
Va. ,  for  pumping  water,  but  which,  by  reason  of  a  change 
in  the  mode  of  operating  the  claire,  is  no  longer  needed 
or  used,  and  is  rapidly  falling  into  decay,  and  which  you 
now  have  an  opportunity  to  sell. 

A  similar  question  was  considered  by  one  of  my  prede- 
cessors respecting  the  disposition  of  certain  materials,  sup- 
plies, and  equipments  purchased  and  used  by  the  Isthmian 
Canal  Commission,  and  it  was  held  that  the  Commission  had 
undoubted  authority  to  sell  the  property  in  such  manner  as 
would  produce  the  best  results,  the  opinion  citing  section 
3692,  Revised  Statutes,  as  showing  that  the  sale  of  such 
property  was  contemplated  by  Congress.  (23  Opin.,  163.) 
It  is  true,  that  provision,  which  relates  to  the  sale  of  mate- 
rials, stores,  or  supplies  to  exploring  or  surveying  expedi- 
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tions  authorized  bv  law,  is  not  applicable  here;  but  1  may 
add  that  the  practice  of  making  sale  of  public  property  of 
the  United  State.s  which  is  no  longer  needed  or  used  by  the 
Government  is  expressly  recognized  by  sections  197,  3618, 
and  367:2,  Revised  Statutes,  which  provide,  respectively,  for 
the  keeping  of  accounts  of  sale  of  public  propertj',  for  the 
disposition  of  the  proceeds  of  such  sales,  and  for  the  inclu- 
sion of  detailed  statements  thereof  in  the  Book  of  Estimates. 
I  have  the  honor,  therefore,  to  advise  you  that  the  sale  of 
the  windmill  in  question,  under  the  circumstfinces  stated,  is 
within  your  province  and  may  be  lawfully  made. 

Yerv  respectfuUv, 

W.  H:  MOODY, 
The  Secretary  of  Commerce  and  Labor. 


OFFICERS  OF  THE  MARINE  CORPS— EXAMINATIONS  FOR 
PROMOTION. 

Examinations  for  promotion  of  officers  in  the  Marine  Corps  should  be 
held  anterior  to  the  date  upon  which  a  vacancy  is  expected  to  occur. 

Where  an  officer  entitled  to  promotion  upon  examination  is  required  to  be 
absent  from  any  place  where  an  examining  board  can  be  convened,  as 
provided  by  section  32  of  the  act  of  February  2,  1901  (31  Stat,  756), 
the  President  may  promote  the  officer  subject  to  future  examination. 

Should  such  officer  upon  examination  l)e  fuund  disqualified,  he  should 
be  treated  in  the  same  manner  as  i*f  he  had  l^een  examined  prior  to 
promotion. 

An  officer  who  fails  to  pa&a  his  examination  should  be  suspended  from 
promotion  for  one  year  from  the  date  of  the  approval  of  the  pro- 
ceedings of  the  examining  board  by  the  Secretary  of  the  Navy,  daring 
which  pt^riod  he  is  ineligible  for  re-exammation. 

If,  however,  a  vacancy  occurs  during  such  period  of  suspension  for 
which,  owing  to  death,  resignation,  or  other  cause,  there  should  be 
no  senior  officer  eligible,  then  the  suspended  officer  must,  of  necessity, 
take  the  vacancy. 

The  Secretary  of  the  Navy  may  make  the  date  of  such  suspension  coinci- 
dent with  the  date  of  the  vacancy,  by  delaying  the  approval  until  the 
vacancy  occurs. 

Where  an  examination  is  held  before  the  vacancy  occurs,  and  the 
officer  fails  in  such  examination  for  other  than  physical  cause,  he  can 
not  be  re-examined  until  one  year  from  the  date  ot  the  approral  of 
the  proceedings  of  the  examininti:  board. 

Should  the  examination  be  held  attcr  the  date  ot  the  vacancy,  and  the 
officer  fail  in  such  examination,  he  should  be  suspended  from  promo- 
tion for  one  year  from  the  date  of  the  vacancy  to  which  he  was  pro- 
moted by  the  President  subject  to  examination. 
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The  j»eriod  of  **lo88  of  date"  id  not  necesejarily  contemporaneous  with 
the  period  of  suspension,  but  it  should  correspond  in  length  of  time 
with  the  period  of  suspension. 

While  the  period  of  suspension  from  promotion  begins  to  run  from  the 
date  of  the  approval  of  the  examining  board,  the  period  of  **  loss  of 
date"  Ijegins  to  run  from  the  date  of  the  vacancy  to  which  the  sus- 
pended officer  would  have  been  promoted  had  he  passed  his  exami- 
nation. 

Several  questions  concerning  suspensions  from  promotion,  appointment, 
and  rank  of  certain  designated  officers  of  the  Marine  Corps,  involving 
a  complicated  chain  of  circumstances,  considered  in  the  light  of  the 
alx)ve  rulings  and  decided: 

The  suspension  from  promotion  for  one  year  of  Captain  Catlin  of  the 
Marine  Corps  should  date  from  September  16, 1904,  as  provided  in  the 
order  of  suspension. 

Captain  Moses  should  Ije  appointed  a  major  to  fill  the  vacancy  occurring 
March  6,  1904,  and  to  take  rank  from  that  date. 

Captain  Neville  should  be  appointed  a  major  to  fill  the  vacancy  occurring 
June  4,  1904,  and  to  take  rank  from  that  date. 

Captain  Treadwell  should  be  appointed  a  major  to  fill  the  vacancy  ocxtur- 
ring  December  9,  1904,  and  to  take  rank  from  that  date. 

Captain  Williams  should  be  appointed  a  major  to  fill  the  vacancy  occur- 
ring February  28,  1905,  and  to  take  rank  from  that  date. 

Captain  Lowndes  should  be  appointed  a  major  to  fill  the  vacancy  occur- 
ring March  11,  1905,  and  to  take  rank  from  that  date. 

Department  of  Justice, 

March  2 J,,,  1906. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  March  2,  1906,  supplemental^  to  your  letter  of 
December  13,  1905,  to  the  President,  relative  to  the  dates 
of  commissions  of  certain  officers  of  the  United  States 
Marine  Corps.  The  facts  in  the  case  are  substantially  as 
follows: 

On  March  6,  1904,  the  relative  rank  of  certain  captains 
in  the  United  States*  Marine  Corps  was  as  follows:  Robert 
McM.  Dutton,  Edward  R.  Lowndes,  Albertus  W.  Catlin, 
Lawrence  H.  Moses,  Wendell  C.  Neville,  Thomas  C.  Tread- 
well,  Dion  Williams,  John  T.  Myers,  William  N.  Mc- 
Kelvy. 

Since  that  time  vacancies  have  occurred  in  the  list  of  ma- 
jors in  the  Marine  Corps  upon  the  following  dates:  March 
6,  1904;  June  4,  1904;  December  9,  1904;  February  28, 
1905;  March  11,  1905;  April  1,  1905;  February  1,  1906. 
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Captain  Dutton  was  twice  examined  for  promotion  to  the 
rank  of  major,  and  failed  professionally  each  time.  The 
recommendations  and  findings  of  the  examining  board  were 
approved  by  the  Navy  Department  on  May  28, 1004:,  and  on 
June  24,  1905,  respectively,  hut  the  action  of  May  28^  190^^ 
was  revol'ed  on  Augiuit  10^  190 1^^  hy  the  Secretary  of  the 
Navy,  The  order  of  the  Acting  Secretary  of  the  Navy  of 
June  24,  1905,  approving  the  findings  of  the  examining 
board,  contains  this  provision: 

*' Captain  Robert  McM.  Dutton,  United  States  Marine 
Corps,  is  suspended  from  promotion  for  one  year  from  this 
datif^  subject  to  reexamination  upon  the  expiration  of  such 
period,  with  loss  of  numbers  occasioned  by  the  advancement 
over  him  during  the  period  of  one  year  from  March  6y  190^^ 
the  date  from  which  he  would  have  been  advanced  had  he 
qualified  therefor,  of  his  juniors  on  the  list  of  captains  who 
successfully  qualify  for  promotion." 

During  all  this  time  the  vacancy  of  March  6,  1904,  was 
held  open  for  Captain  Dutton,  but  when  he  failed  the  vacancy 
became  at  once  available  for  the  next  captain  on  the  list. 
Captain  Dutton's  period  of  suspension  from  promotion  will 
not  expire  until  June  24,  1906,  at  which  time  he  will  be 
eligible  for  reexamination. 

Ofi  July  25,  1904,  Captain  Lowndes  lost  five  numbers  in 
his  grade  under  and  pursuant  to  a  sentence  of  a  general 
court-martial  "  to  take  rank  next  after  Captain  Dion  Wil- 
liams, United  States  Marine  Corps." 

On  the  16th  of  September,  1904,  Captain  Catlin  having 
been  examined  for  promotion  and  found  by  the  examining 
board  to  be  professionally  disqualified,  the  Secretary  of  the 
Navy,  in  approving  the  findings,  ordered  that  he  be  "  *i^- 
pend^d  from  pi'O  motion  far  one  year  from  this  date^  subject 
to  reexamination  upon  the  expiration  of  such  period,  with 
hss  of  numhers  occasioned  by  the  advancement  over  him 
during  the  period  of  on^  year  from  June  4^  1904^  the  Hate 
from  which  he  would  have  been  advanced  had  he  qualified 
therefor,  of  his  juniors  on  the  list  of  captains  who  may  be 
eligible  and  successfully  qualify  for  promotion." 

Captain  Catlin's  period  of  suspension  from  promotion 
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therefore  expired  on  September  16,  1905,  after  which  he 
was  again  examined  and  passed,  his  second  examination 
being  approved  by  the  Secretary  of  the  Navy  on  the  22d 
day  of  September,  1906. 

The  next  four  captains  on  the  list  in  the  order  of  seniority 
were  Moses,  Neville,  Treadwell,  and  Williams,  each  of  whom 
was  examined  for  promotion  and  passed,  the  findings  of  the 
examining  board  being  approved  as  follow:  Moses,  January 
6, 1906;  Neville,  January  20, 1905;  Treadwell,  May  16, 1905; 
Williams,  February  26,  1905. 

Captain  Lowndes  having  been  sentenced  to  lose  five  num- 
bers came  next  on  the  lUt  after  Captain  Williams,  and  was 
examined  and  passed  on  June  20,  1905.  It  will  be  observed 
that  Moses,  Neville,  Treadwell,  Williams,  and  Lowndes 
each  successfully  passed  his  examination  before  Captain 
Dutton  was  examined  and  failed  on  June  24,  1905.  Com- 
missions have  been  issued  to  the  officers  named  below,  as 
follows: 


Majors. 


Moses,  L.  H 

Neville,  W.C. 
Treadwell.  T.  C 
Williams.  Dion 
Lowndes,  E.  R. 


.Appointed 
from— 

Date  of  com- 
mission. 

Feb.    2.1905 

....do 

May  18.1905 
Mar.  21. 1905 
June  23, 1905 

Confirmed 
by  Senate. 

June,  4. 19(V4 
Dec.     9,1904 
Feb.  28.  iga^ 
Mar.  11,  1905 
Apr.    1.1905 

Jan.  27,1906 
Do. 

You  request  my  opinion  upon  the  following  questions: 

1.  Should  the  Department  redate  Catlin's  year  of  suspen- 
sion so  as  to  make  it  begin  with  March  0,  1904,  instead  of 
June  4,  1904? 

2.  Should  Moses  and  Neville  be  reappointed  and  recon- 
firmed as  majors  to  rank,  respectively,  from  March  6, 1904, 
and  June  4,  1904? 

3.  What  is  the  relative  rank  of  the  officers  named  in  the 
list  on  page  1  above? 

4.  What,  cantoris  parihm^  will  be  the  relative  rank  of 
Catlin  upon  his  promotion  to  the  rank  of  major? 

5.  At  what  time,  relative  to  a  vacancy  or  to  the  right  to 
promotion,  should  examination  for  promotion  in  the  Marine 
Corps  be  held? 
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6.  When  a  marine  officer  fails  in  his  examination  for  pro- 
motion for  other  than  ph3'.sical  cause,  what  time  should 
elapse  before  he  should  be  reexamined^ 

(a)  When  the  examination  was  held  before  the  vacancy 
occurred,  and 

(b)  When  the  examination  was  held  after  the  vacancy 
occurred? 

It  is  apparent  that  your  Department,  in  holding  the  exami- 
nations in  question,  has  failed  to  observe  a  very  important 
provision  contained  in  the  act  of  October  1,  1890  (26  Stat., 
562),  which  directs  that  examinations  be  conducted  at  such 
times  anteriiyr  to  the  accruing  of  the  right  to  promotion  as 
may  be  best  for  the  interests  of  the  service,  which  provision 
is  made  to  apply  to  the  examination  for  promotion  of  com- 
mivssioned  officers  in  the  Marine  Corps  below  the  grade  of 
commandant  by  the  act  of  July  28,  1892  (27  Stat,  321).  1 
am  therefore  compelled  to  consider  the  case,  so  far  as  the 
question  of  the  relative  rank  of  these  officers  is  concerned, 
to  a  very  great  extent,  at  least,  upon  equitable  grounds. 

When  1  come  to  consider  your  tif  th  and  sixth  questions,  I 
shall  point  out  the  proper  practice  to  be  follow^ed  in  the 
future  with  respect  to  holding  these  examinations  for  pro- 
motion in  the  Marine  Corps. 

In  answering  questions  one,  two,  three,  and  four,  1  am  of 
the  opinion  that  we  should  l)e  guided  by  the  principles  laid 
down  in  an  opinion  rendered  to  the  Secretary  of  the  Navy 
by  Attorney-Cicneral  Devens  on  December  10, 1880(16Opin., 
587).  It  was  there  held  that  the  period  of  suspension  from 
promotion  f)ogins  to  run  from  the  date  of  the  approval  of  the 
findings  of  the  examining  board,  and  that  during  such  period 
the  suspended  officer  is  ineligible  for  reexamination,  and 
that  if  he  should  qualify  upon  his  reexamination  he  could 
not  be  promoted  to  a  vacancy  occurring  during  his  period 
of  suspension.  To  this  I  would  add  this  qualification:  Except 
in  a  case  where  a  vacancy  occurred  during  such  period  for 
which,  owing  to  death,  resignation,  failure,  or  other  cause, 
tlwre  iniH  no  senior  ojficrr  clujihle.  In  such  a  case  the  sus- 
pended officer  not  only  could,  but  of  necessity  must,  take  a 
vacancy  which  occurred  during  his  period  of  suspension. 

Attorney-General  Devens  also  laid  down  the  rule  with 
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respect  to  ^'  correj^pondiiig  Ims  of  date ^'^  which  is  sometjmes 
referred  to  as  '^Iohh  of  niimhers,^''  He  held  that  the  period 
of  "loss  of  date"  is  not  necessaril}'  contemporaneous  with 
the  period  of  suspension,  but  that  the  "  loss  of  date''  should 
correspond  in  length  of  time  with  the  period  of  suspension. 
While  the  period  of  suspension  from  promotion  begins  to 
run  from  the  date  of  the  approval  of  the  examining  board, 
the  period  of  "  loss  of  date""  begins  to  run  from  the  date  of 
the  vacancy  to  which  the  suspended  officer  would  have  been 
promoted  had  he  passed  his  examination.  Your  Depart- 
ment evidently  has  recognized  thcvse  principals  in  the  cases 
here  under  consideration.  It  onh'  remains  to  properly 
apply  them  to  the  facts  stated,  in  order  to  solve  the  ques- 
tions propounded,  concerning  the  relative  rank  of  these 
officers. 

1.  Your  first  question  is,  whether  the  Department  should 
redate  Catlin's  year  of  suspension  so  as  to  make  it  begin 
with  March  0,  1904,  instead  of  June  4,  1904.  In  reply  to 
this  question,  it  is  only  necessary  to  point  out  that  the  order 
of  the  Secretary  of  the  Navy,  suspending  Catlin  from  pro- 
motion for  one  year  expressl}'  provides  tliat  such  suspension 
from  promotion  shall  date  from  Septemher  10^  lOOJ^.^  not 
from  June  4,  as  you  have  assumed.  The  question  is  evi- 
dently based  upon  an  erroneous  assumption  of  fact.  The 
order  as  to  the  suspension  of  Captain  Catlin  should  stand  as 
originally  entered. 

2.  Your  second,  third,  and  fourth  questions  ma}'  be  con- 
sidered together.  Assuming  that  the  Secretary  of  the  Navy 
had  authority  to  hold  the  vacancy  of  March  (5,  1904,  open 
for  Captain  Dutton  until  June  24, 1905,  when  he  was  exam- 
ined and  failed,  it  is  manifest  that  such  vacanc\'  thereupon 
immediately  became  available  for  the  next  on  the  list  in 
order  of  senioritj'.  Captain  Lowndes  //'«.•<  next  oii  the  list 
until  July  25,  1904,  when  he  lost  five  numbers  by  reason  of 
a  sentence  of  court-martial.  Captain  Catlin,  who  followed 
Captain  Lowndes  on  the  list  in  order  of  seniority,  failed  in 
his  examination  on  September  16,  1904,  and  ims  su.sjnndt'd 
for  one  year.  On  the  24th  day  of  June,  1905,  therefore,  the 
vacancy  of  March  6th  being  thrown  open  by  reason  of  the 
failure  of  Dutton,  the  followin<j  officers  were  entitled  to  be 
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apix>inted  to,  and  to  be  ranked  from,  the  dates  set  opposite 
their  names: 


Majors. 


Date  of  rank. 


Moses.  L.H I  Mar.    6,1»4 

Neville,  W.  C \  June    4,1904 

Tretidwell,  T.  C I  Dec.    9,1904 

Williams,  Dion i  Feb.  28.1906 

Lowndas,  E.R Mar.  11,1906 


This  arrangement  left  the  vacancy  which  occurred  on 
April  1,  1905,  still  open  on  June  24,  1905.  Captain  But- 
ton, manifestly,  could  not  take  this  vacancy  for  the  reason 
that  he  was  suspended  from  promotion  for  one  year  from 
June  24;  nor  was  Captain  Catlin  eligible  for  promotion  to 
this  vacancy  of  April  1,  for  the  reason  that  his  period  of 
suspension  from  promotion  had  not  then  expired  and  would 
not  expire  until  the  16th  day  of  September.  The  vacancy 
of  April  1,  therefore,  should  then  have  gone  to  the  next 
captain  on  the  list,  to  wit,  John  T.  Myers,  who,  as  I  under- 
stand it,  has  not  yet  been  examined  for  promotion.  Cap- 
tain Myers  is,  therefore,  now  entitled  to  be  examined  for 
promotion  to  that  vacancy,  and  in  case  of  his  failure  to  pass 
the  examination,  Capt.  William  N.  McKelvej^  being  next 
on  the  list,  would  be  entitled  to  it  should  he  qualify. 

On  September  16,  1905,  Captain  Catlin's  period  of  sus- 
pension expired,  and  on  the  22d  day  of  September,  1905,  he 
was  reexamined  and  passed.  At  the  time  of  his  reexami- 
nation he  was,  of  course,  first  upon  the  list,  hut  with  this 
(llHfjiuiUfcatloH  that  he  was  not  entitled  to  any  imcaney  which 
(tecwrrfd  durlmj  hi  a  peiiod  of  nui^penslon.  It  therefore  fol- 
lows that  Captain  Catlin  should  l)e  promoted  to  the  firet 
vacancy  occurring  since  the  IGth  day  of  September,  1905, 
to  wit,  that  K)i  February  1,  1906.  But  there  is  another  quite 
important  matter  to  be  considered  in  connection  with  Cap- 
tain Catlin's  case,  to  wit,  his  loxs  of  nnmhers.  The  order  of 
the  Nav3'  Department  of  September  16,  1904,  suspending 
Captain  Catlin  from  promotion,  provided  that  he  should 
lose  numbers  ''occasioned  by  the  advancement  over  him 
diirhuj  the  pto^lod  of  one  year  fnnn  June  4,  1901^^  the  date 
from  which  he  would  have  been  advanced  had  he  qualified 
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therefor."  When  Captain  Catlin  is  promoted  to  fill  the 
vacanc}^  of  February  1,  1906,  his  coniniission  should  read 
''to  fill  the  vacancy  occurring  February  1,  1906,  and  to 
take  rank  from  June  4,  1905." 

Answering  3'our  second  and  third  questions,  it  is  mj' 
opinion  that  these  several  oflicers  should  be  appointed  as 
follows: 

L.  H.  Moses,  ''to  fill  the  vacancy  occurring  March  6, 
1904,  and  to  take  rank  from  March  6,  1904." 

W.  C.   Neville,   **to  fill  the  vacancy  occurring  June  4, 

1904,  and  to  take  rank  from  June  4,  1904." 

T.  C.  Tread  well,  ''to  fill  the  vacancy  occurring  December 
9,  1904,  and  to  take  rank  from  December  9,  1904." 

Dion  Williams,  "to  fill  the  vacancy  occurring  February 
28,  1905,  and  to  take  rank  from  February  28,  1905." 

E.  R.  Lowndes,  "to  fill  the  vacancy  occurring  March  11, 

1905,  and  to  take  rank  from  March  11,  1905." 

John  T.  Myei-s,  "to  fill  the  vacancy  occurring  April  1, 
1905  (in  case  he  qualifies),  and  to  take  rank  from  April  1, 
1905." 

A.  W.  Catlin,  "to  fill  the  vacancy  occurring  February  1, 

1906,  and  to  take  rank  from,  June  Jf.^  1905^ 

Should  Capt.  John  T.  Myers  qualify  for  the  vacancy  of 
April  1,  1905,  he  should  be  appointed  to  fill  that  vacancy, 
and  would,  of  course,  take  rank  from  that  date.  Capt. 
William  N.  McKelvey  will  then  stand  at  the  head  of  the  list 
of  captains  and  will  be  entitled  to  the  next  vacancy,  pi*o- 
vided  such  vacancy  occurs  hefrre  the  24th  day  of  June,  1906. 
On  the  24th  day  of  next  June,  Captain  Dutton's  period  of 
suspension  will  have  expired,  and  he  will  then  go  back  at 
the  head  of  the  list  of  captains  in  the  Marine  Corps  and  be 
entitled,  should  he  pass  his  second  examination,  to  promo- 
tion to  the  first  v'acancy  occurring  aft(*r  the  period  of  his 
suspension  shall  have  expired,  but  he  will  be  entitled  to  take 
rank  from  the  6th  day  of  March,  19i)5. 
•  3.  Questions  numbered  five  and  six  relate  to  the  time  when 
examinations  should  be  held  for  promotion  in  the  Marine 
Corps.  The  act  of  July  28,  1892  (27  Stat.,  321),  provides 
as  follows:  "That  hereafter  promotions  to  evoiy  grade  of 
commissioned  officers  in  the  Marine  Corps  below  the  grade 
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of  Commandant  shall  be  made  in  the  same  manner  and 
under  the  same  conditions  as  now  are  or  may  hereafter  be 
prescribed,  in  pursuance  of  law,  for  commissioned  officers 
of  the  Arm}'." 

The  act  of  October  1,  189<)  (26  Stat.,  562),  provides  for 
the  examination  for  promotion  of  officers  in  the  Army  and 
contains,  among  other  things,  the  following  provisions: 

"That  the  President  be,  and  he  is  hereby,  authorized  to 
prescribe  a  system  of  examination  of  all  officers  of  the 
Army  below  the  rank  of  major  to  determine  their  fitness  for 
promotion,  such  an  examination  to  be  conducted  at  such 
times  anterior  to  the  accruing  of.  the  right  to  promotion  as 
may  be  best  for  tlie  interests  of  the  service.  *  »  *  And 
provided,  that  should  the  officer  fail  in  his  physical  exami- 
nation and  be  found  incapacitated  for  service  by  reason  of 
physical  disability  contracted  in  line  of  duty  he  shall  be 
retired  with  the  rank  to  which  his  seniority  entitled  him  to 
be  promoted;  but  if  he  should  fail  for  an^^  other  reason  he 
shall  be  suspended  from  promotion  for  one  year,  when  he 
shall  be  reexamined,  and  in  case  of  failure  on  such  reexam- 
ination he  shall  be  honorabh'  discharged,  with  one  year's 
pay,  from  the  Army.-'     (Sec.  3.) 

Examinations  for  promotion  of  officers  in  the  Marine 
Corps  should  be  held  anterior  to  the  date  upon  which  the 
vacancy  is  expected  to  occur.  There  is,  however,  an  excep- 
tion to  this  rule,  which  will  be  discussed  later  on  in  this 
opinion.  If  the  examinations  which  we  have  here  been 
considering  had  been  held  in  conformity  with  this  law,  I 
dare  say  that  nmch  of  the  confusion  which  has  arisen  would 
have  been  avoided.  The  Judge- Ad vocate-CJeneral  of  the 
Army  has  the  following  to  say  with  respect  to  the  operation 
of  this  law  in  conducting  examinations  for  promotion  in 
the  Army: 

''No  serious  difficulties  have  been  encountered  by  the 
Department  (War)  in  the  execution  of  the  act  of  October  1, 
i8i)0.  It  has  even  endured  successfully  the  severe  tests 
which  have  been  imposed  upon  it  in  connection  with  the 
war  with  Spain,  and  the  employment  of  officers  in  our 
insular  possessions,  and  elsewhere,  at  great  distances  from 
the  seat  of  government.     In   a   limited   immbor  of  cases 
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where  the  officer  was  unable  to  appear  before  the  board,  by 
reason  of  absence  or  sickness,  his  examination  has  been 
deferred,  and,  when  it  took  place,  was  made  to  relate  back 
to  the  date  when  he  became  entitled  to  promotion — that  is, 
the  date  when  his  right  to  advancement  had  accrued." 

Congress  has  also  recognized  the  difficulties  which  may 
not  infrequently  be  encountered  in  holding  the  examinations 
of  officers  entitled  to  promotion  anterior  to  the  date  on 
which  the  vacancy  occurs.  In  section  32  of  the  act  of 
February  2,  1901  (31  Stat.,  756),  is  the  following  provision: 

"  When  the  exigencies  of  the  service  of  any  officer  who 
would  be  entitled  to  promotion  upon  examination  require 
him  to  remain  absent  from  any  place  where  an  examining 
board  could  be  convened,  the  President  is  hereby  authorized 
to  promote  such  officer,  subject  to  examination,  and  the 
examination  shall  take  place  as  soon  thereafter  as  practi- 
cable. If  upon  examination  the  officer  be  found  disqualified 
for  promotion,  he  shall,  upon  the  approval  of  the  proceed- 
ings by  the  Secretary  of  War,  be  treated  in  the  same  manner 
as  if  he  had  been  examined  prior  to  promotion." 

By  the  act  of  July  28,  1892,  this  provision  of  the  act  of 
February  2,  1901,  is  undoubtedly  made  applicable  to  exam- 
inations for  promotion  of  officers  in  the  Marine  Corps. 

Answering,  therefore,  your  fifth  and  sixth  questions  spe- 
cifically, it  is  my  opinion  that  within  a  reasonable  time  be- 
fore a  vacancy  occurs  a  number  of  the  senior  officers  of  the 
proper  grade  should  be  ordered  up  for  examination.  Should 
the  first  officer  upon  the  list  fail  to  pass  his  examination,  he 
should  be  suspended  from  promotion  for  one  yeieirfroin  the 
date  of  the  approval  of  the  findings  of  the  examining  boai'd 
by  the  Secretary  of  the  Nav3\  It  would,  of  course,  be  within 
your  power  to  make  the  date  of  such  suspension  coincident 
with  the  date  of  the  vacanc}^  by  delaying  the  approval  until 
the  vacancy  occurs.  There  is  no  objection,  however,  to  an 
immediate  approval  of  such  finding;  in  fact,  such  action  is 
rather  to  be  desired,  for  the  reason  that  the  period  of  sus- 
pension from  promotion  will  be  sooner  termmated. 

The  period  of  suspension  from  promotion  referred  to  in 
the  act  of  1890  clearly  contemplates  that  the  suspended  offi- 
13243— VOL  25—04 87 


Digitized  by  VjOOQ IC 


578     Officers  of  Marine  Corps — Exammations — Promotian. 

cer  shall  not  be  reexamined  during  such  period.    The  law 
reads: 

''He  shall  be  suspended  from  promotion  for  one  year, 
when  he  shall  be  reexamined,  and  in  case  of  failure  on  such  a 
reexamination,  he  shall  be  honombly  discharged  with  one 
year's  pay  from  the  Army." 

This  is  apparently  the  construction  which  the  officers  of 
your  Department  have  heretofore  placed  upon  this  law,  as 
each  of  the  orders  suspending  Catlin  and  Dutton  contains 
this  language:  '"Suspended  from  promotion  for  one  year 
from  this  date,  subject  to  reexamination  upon  the  expiration 
of  87ich  periodJ^'^ 

When  an  examination  therefore  is  held  before  the  vacancy 
occurs,  and  the  officer  fails  in  his  examination  for  promotion 
for  other  than  physical  cause,  he  can  not  be  reexamined  until 
one  year  from  the  date  of  the  approval  of  the  examining 
board,  provided,  of  course,  such  approval  be  before  or  coin- 
cident  with  the  date  of  the  vacancy. 

Should  the  examination  be  held  after  the  date  of  the  va- 
cancy, as  is  permitted  in  exceptional  cases  under  the  act  of 
February  2,  1901,  the  President  is  authorized  to  promote 
the  officer  who  may  be  entitled  to  promotion,  subject  to  eiram- 
itrntion.  That  law,  however,  requires  that  the  examination 
shall  take  place  as  soon  thereafter  as  practicable,  and  if  upon 
examination  the  officer  be  found  disqualified  for  promotion, 
he  shall,  upon  the  approval  of  the  proceedings  by  the  Sec- 
retary of  War,  be  treated  in  the  saiiie  luanner  as  if  he  had 
been  e^ramiut'd  prior  to  proinoti<m.  That  is  to  say,  he  shall 
be  sH^spcndt'd  from  promotion  for  one  yesivfrom  t/ie  date  of 
the  vacuncy  to  which  he  was  promoted  by  the  President  sub- 
ject to  examination.  We  are  forced  to  accept  that  date 
as  the  beginning  of  his  period  of  suspension  for  the  simple 
reason  that  in  such  a  cji.se  it  would  be  impossible  to  deter- 
mine when  the  findings  of  the  examining  board  would  have 
been  approved  had  the  examination  been  held  anterior  to  the 
date  of  the  vacancy.  Such  approval  might  very  properly 
have  been  made  coincident  with  the  date  of  the  vacancy. 
We  therefore  accept  that  date  as  the  one  from  which  the 
period  of  suspension  should  run. 
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It  is  very  easy  to  conceive  of  a  case  in  which  injustice  might 
))e  done  to  an  officer  thus  promoted,  should  his  examination 
be  deferred  a  year  or  more  from  the  date  of  the  vacancy-. 
In  such  a  case  he  would  be  eligible  for  reexamination  at  any 
time  after  his  failure,  and  might  be  ordered  up  for  another 
examination  without  having  had  an  opportunity  to  prepare 
himself  for  such  reexamination.  Being  f ull3^  advised  as  to 
the  requirements  of  the  law,  it  is  not  presumed  that  such  a 
case  will  arise  in  the  future. 
Respectfullv, 

W.  H.  MOODY. 

The  Secretary  of  the  Navy. 


NAVAL  ACADEMY— REINSTATEMENT  OF  MIDSHIPMAN 
DISMISSED  FOR  MISCONDUCT. 

The  Secretary  of  the  Navy  has  no  authority  to  reinstate  to  the  Naval 
Academy  a  midshipman  whose  appointment  has  been  revoked  be- 
cause of  accumulated  demerits  and  the  revocation  thereof  duly  pro- 
mulgated. 

A  midshipman  is  an  officer. 

An  officer  who  has  resigned  or  been  dismissed  can  not  be  restored  to 
the  office  formerly  held  by  him  except  by  reappointment. 

Opinion  of  Attorney-General  Miller  of  July  8,  1889  (19  Opin.,  351), 
holding  that  the  resignation  of  a  naval  cadet  could  not  be  recalled 
except  by  reappointment,  confirmed  and  extended  to  the  case  of  a 
dismissal  for  misconduct. 

Department  of  Justice, 

April  ^,  1906. 

Sir:  Your  verbal  inquiry  and  the  papers  transmitted  relat- 
ing to  the  case  of  John  Paul  Bean,  late  midshipman  at  the 
Naval  Academy,  raise  the  question  whether  he  may  be  rein- 
stated. His  appointment  was  revoked  by  you  because  of 
accumulated  demerits,  and  the  revocation  duly  promulgated. 
Dismissal  for  accumulated  demerits  has  always  been  treated 
by  the  Navy  Depjirtment  as  dismissal  for  misconduct.  The 
question,  then,  relates  to  the  power  of  the  Secretary  of  the 
Navy  to  appoint,  to  dismiss,  and  to  reinstate. 

It  seems  to  me  clear  that  the  power  of  appointment  Is 
vested  in  the  Secretary.  Under  sections  1513,  1514,  and 
1515,  Revised  Statutes,  and  the  act  of  July  20,  1804,  sec.  1 
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(28  Stat.,  136),  the  Member  of  or  Delegate  to  Congress 
^'recommends"  or  the  President  *' selects,"  but  the  Secre- 
tary of  the  Navy  "appoints,"  in  pursuance  of  the  power  of 
Congress  to  vest  the  appointment  of  inferior  officers  as  they 
think  proper  within  the  limits  defined  by  the  Constitution. 
(Art  II,  sec.  2;  19  Opin.,  351.)  Accordingly,  it  is  not  to  be 
doubted  that  a  midshipman  is  an  officer,  and  this  has  been 
authoritatively  decided  respecting  undergraduates  at  the 
Naval  Academy  under  various  laws  for  the  benefit  of  "offi- 
cers of  the  Navy."  ( United  States  v.  Baker,  125  U.  S.,  ^%\ 
United  States  y,  Cook^  128  U.  S.,  254:  Fitzpatrick  v.  United 
States,  37  C.  Cls.,  332;  Jasper  v.  United  States,  SS  id.,  202.) 
The  same  view  has  been  stated  or  assumed  in  cases  relating 
to  compulsory  retirement  ( United  States  v.  Redgrave,  116 
U.  S.,  474;  United  States  v.  Perkins,  id.,  483;  Crenshaw \, 
United  States,  134  U.  S.,  99);  and  in  a  case  of  summary  dis- 
missal for  misconduct  in  the  Militiiry  Academy  the  status 
of  a  cadet  as  an  officer  is  granted  {Hartigan  v.  United  States, 
196  U,  S.,  169). 

In  the  cases  of  Redgrave  and  Perkins  \\»  was  held  that 
"cadet  engineers"  could  not  be  dismissed  under  the  sum- 
mary discharge  provisions  of  the  act  of  1882  (Aug.  5;  22 
Stat.,  284,  285),  because  they  were  "graduates"  before  the 
law  took  effect,  nor  under  any  authority  inherent  in  the 
Secretary  if  they  were  not  deficient  in  scholarship  or  guilty 
of  misconduc't.  In  the  Crenshaw  case,  however,  it  was  held 
that  after  the  act  of  1882  took  effect,  summary  discharge  of 
surplus  graduates  thereunder  (cadet  midshipmen)  was  a 
valid  regulation  of  removal  prescribed  by  Congress  and  not 
violative  of  any  constitutional  right;  and  in  the  Hartigan  case 
the  right  summarily  to  dismiss  a  cadet  from  the  Military 
Academy  for  misconduct  was  established,  notwithstanding 
section  1229,  Revised  Statutes  ("  *  »  *  no  officer  in  the 
military  or  naval  service  shall  in  time  of  peace  be  dismissed 
from  service  except  *  *  *  in  pursuance  of  the  sentence 
of  a  court-martial    *     *     *     "). 

The  controlling  statutes  on  the  subject  relative  to  the  Mili- 
tary Academy  are  not  practically  the  same  as  those  affecting 
the  Naval  Academy,  but  are  essentially  analogous  and  equiv- 
alent.    As  to  both  academies  it  may,  therefore,  be  said  that 
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the  laws  relating  to  courts-martial  (R.  S.  1229,  1326,  act 
March  2,  1901,  31  Stat,  911;  act  June  23,  1874,  18  Stat. 
203;  act  March  2,  1895,  28  Stat.,  838)  do  not  prevent  dis- 
missal for  deficiency  in  studies  or  for  misconduct  (cf.  R.  S. 
1325,  1519).  The  power  which  solely  appoints,  dismisses  at 
will,  unless  restrained  by  law,  and  in  this  case  the  only  regu- 
lation is  found  in  those  statutes  which  imply  rather  than 
prescribe  that  a  cause  must  be  found  in  the  ordinary  ground 
of  summary  academic  discipline,  viz,  deficiency  in  studies 
or  conduct. 

The  authorities  are  overwhelming  to  the  efl'ect  that  an 
officer  who  has  resigned  or  been  dismissed  can  not  be  re- 
stored to  the  service  except  by  reappointment.  There  are 
certain  exceptions  founded  in  legal  disability  where  a  resig- 
nation has  not  actually  or  conclusively  taken  effect,  but  they 
do  not  touch  the  present  case,  which  is  one  of  dismissal  for 
cause  and  not  resignation,  wherein  there  was  no  disability 
and  nothing  inconclusive.  {Mlmmack  v.  United  Stat<%  97 
U.  S.,  426;  12  Opin.,  555,  citing  and  distinguishing  6  Opin., 
456;  10  Opin.,  229;  United  States  v.  Corsoji,  114  IJ.  S.,  619; 
4  Opin.,  274;  id.,  306;  cf.  unpublished  opinion  of  January 
13,  1876,  holding  that  a  pardon  by  the  President  could  not 
operate  to  reinstate,  a  dismissed  cadet;  opinion  recalled  for 
reasons  stated  in  15  Opin.,  80.) 

In  accordance  with  this  line  of  authorities,  it  was  held  by 
Attorney -General  Miller  in  the  opinion  which  I  first  cited 
(19  Opin.,  351)  that  the  resignation  of  a  "  naval  cadet"  could 
not  be  recalled  except  by  reappointment.  On  the  same 
grounds  I  am  constrained  to  hold  that  the  power  of  the 
Secretary  of  the  Navy  to  appoint  and  dismiss  a  midshipman 
does  not  embrace  the  authority  to  reinstate,  and  the  opinion 
of  Attorney-General  Miller  is  therefore  affirmed  and  ex- 
tended to  the  case  of  dismissal  for  misconduct. 
Very  respectfully, 

HENRY  M.  HOYT, 

Solicitor-  GeJieral, 
Approved: 

W.  H.  MOODY. 
The  Secretary  of  the  Navy. 
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PHILIPPINE  COMMISSION— POWER  TO  TAX  IMPORTS. 

The  Philippine  government  has  no  power,  under  section  139  of  the 
internal-revenue  law  of  1904  enacted  by  the  Philippine  Commission, 
to  impose  a  tax  upon  meat  brought  into  the  Philippine  Islands  from 
Australia  and  delivered  to  the  United  States  on  board  its  vessels  in 
the  harbor  of  Manila 

A  tax  upon  such  a  sale  would  be  equivalent  to  a  tax  on  imports,  which 
the  Philippine  Commission,  under  the  present  law,  have  not  the 
power  to  impose. 

Department  or  Justice, 

April  ^  1906. 

Sir:  I  have  the  honor  to  reply  to  your  request  for  my 
opinion  whether  the  Philippine  government  can  impose  a 
tax  under  section  139  of  the  internal-revenue  law  of  1904, 
enacted  by  the  Philippine  Commission,  upon  meat  delivered 
by  the  Queensland  Meat  Export  and  Agency  Company 
(Limited)  to  the  United  Stjites  Government  in  ship's  tackle 
at  ship's  side  in  the  harbor  of  Manila,  in  accordance  with  a 
contract,  payment  being  made  to  the  agent  of  the  company 
after  receipt,  inspection,  and  weighing  at  Manila.  Accord- 
ing to  the  contract  the  company  has  all  responsibility  for 
the  meat  prior  to  its  lowering  from  the  ship's  side,  after 
which  the  responsibility  rests  with  the  Government,  the 
purchaser.  The  meat  company  is  a  corporation  organized 
under  the  laws  of  the  State  of  Queensland,  Australia.  The 
meat  is  shipped  to  the  Philippines  from  a  foreign  country. 

The  above-mentioned  section  139  imposes  a  tax  upon  mer- 
chants and  manufacturers  of  one-third  of  1  per  cent  of  the 
gross  receipts  derived  from  merchandise  sold  for  consump- 
tion in  the  Philippines. 

In  an  opinion  rendered  you  February  13,  1906  (ante,  p. 
503),  it  was  decided  that  because  of  the  act  of  March  3, 1905 
(33  Stat,  928),  the  Philippine  Commission  can  not,  under 
existing  law,  tax  imports  and  exports. 

Therefore,  if  the  meat  before  its  delivery  to  the  Govern- 
ment does  not  lose  its  character  as  an  import,  so  as  to  become 
mixed  with  the  general  mass  of  property  in  the  Philippines, 
the  tax  can  not  be  sustained.  {Maij  v.  JVew  Orleans^  178 
U.  S.,  49(3.)  A  tax  upon  ihe  seller  of  goods  is  a  tax  upon 
the  goods  themselves.     {Kelirer  v.  Stewart^  197  U.  S.,  60.) 
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An  analogous  case  is  found  in  the  constitutional  prohibi- 
tion upon  States  taxing  interstate  commerce,  and  the  rule 
that  only  when  goods  sent  from  one  State  to  another  become 
part  of  the  general  mass  of  property  in  the  latter,  they  are 
liable  to  be  taxed  in  the  same  manner  as  other  property  of  a 
similar  character.  {Robhhifi  v.  Shelby  Taxing  Dwtricty  120 
U.  8.,  489.)  In  that  case  a  Tennessee  statute  imposing  a 
license  fee  upon  "drummers"  was  held  to  be  a  tax  upon 
interstate  conunerce  in  so  far  as  it  applied  to  persons  solicit- 
ing the  sale  of  goods  to  be  delivered  to  purchasers  in  Ten- 
nessee from  another  State.  This  decision  has  been  followed 
in  many  subsequent  cases.  {Caldwell  v.  North  Carolina^ 
187  U.  S.,  622,  and  cases  therein  cited.) 

So,  a  tax  for  a  license  to  sell  goods  is  in  eflfect  a  tax  on  the 
goods  authorized  to  be  sold.  (  M^elton  v.  Mhsouvi^  91  U.  S., 
27^.) 

These  cases  are  determinative  of  the  question  you  ask. 
The  importer,  in  accordance  with  a  previously  executed  con- 
tract, sends  the  meat  from  a  foreign  country  direct  to  the 
purchaser.  It  is  delivered  upon  itJs  arrival  in  the  harbor  of 
Manila  from  the  vessel  bringing  it  and  in  the  form  in  which 
it  arrives.  In  view  of  all  this,  there  can  be  no  question 
that  the  meat  retains  its  character  as  an  import  until  it  is 
delivered. 

A  tax  upon  such  a  sale  would  therefore  be  equivalent  to 
a  tax  on  imports,  which  the  Philippine  Commission,  under 
present  law,  have  not  the  power  to  impose. 
Respectfully, 

CHARLES  W.  RUSSELL, 

Assistant  Attorney-  General. 

Approved: 

W.  H.  MOODY. 

The  Secretary  of  War. 
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ATTORNEY-GENERAI^-OPINION. 

The  Attorney-General  declines  to  express  an  opinion  upon  the  question 
propounded  by  the  Secretary  of  the  Interior  as  to  whether  the  prelim- 
inary draft  of  Title  LXVIII,  **  Railway  and  Telegraph  Companies," 
submitted  to  him  by  the  Commission  to  Revise  and  Codify  the  Laws 
of  the  United  States,  correctly  embodies  the  provisions  of  existing 
law  upon  the  subject,  for  the  reason  that  the  inquiry  does  not  present 
a  question  of  law  arising  in  the  administration  of  his  Department. 

In  authorizing  the  Commission  to  Revise  and  Codify  the  Laws  of  the 
United  States  of  a  permanent  and  general  nature  in  force  at  the  time 
when  the  same  shall  be  reported,  Congress  invested  the  Commission 
with  the  discretion  not  only  to  codify  and  revise,  but  also  to  determine 
what  existing  laws  are  of  a  permanent  and  general  nature. 

Department  of  Justice, 

April  7,  1906. 

Sib:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  March  28,  with  which  you  transmit  a 
letter  from  the  chairman  of  the  Commission  to  Revise  the 
Laws  of  the  United  kStates,  submitting  to  3-ou  a  preliminary 
draft  of  Title  LXVIII,  ''Railway  and  Telegraph  Compa- 
nies," and  asking  whether  it  embodies  correctly  the  pro- 
visions of  existing  law  as  construed  and  administered  by  the 
Interior  Department. 

In  this  connection  you  ask  me  the  following  questions,  in 
substance:  Whether,  since  the  discontinuance  of  the  office 
of  conunissioner  of  railroads,  the  duties  of  which  formerh^ 
devolved  upon  the  Sccretiiry  of  the  Interior,  any  duties  of 
that  office  now  survive  which  the  Secretary  of  the  Interior 
is  re(|uircd  to  perform,  and  whether,  if  any  such  duties 
remain,  the  Secretary  is  obliged  to  discharge  them  in  default 
of  any  appropriation  1)}^  Congress  for  the  expenses  incident 
thereto;  whether  the  draft  of  laws  referred  to  embodies 
correctly  the  provisions  of  existing  law  upon  the  subject; 
and  whether  such  provisions  have  not  ceased  to  be  perma- 
nent laws  of  the  United  States  within  the  meaning  of  the 
act  of  March  3,  1901  (31  Stat.,  1183,  1181). 

I  am  unable  to  perceive  that  any  of  your  inquiries  pre- 
sent a  question  of  law  arising  in  the  administration  of  your 
Department  such  as  the  Attornoy-Cicneral  is  required  to 
answer  under  section  356,  K.  S.  As  to  your  questions  relat- 
ing to  the  duties  of  the  conunissioner  of  railroads,  you  show, 
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by  reference  to  various  acts  of  Congress  and  Executive 
orders,  that  the  duties  of  that  office,  as  defined  by  the  act  of 
June  19, 1878  (20  Stat.,  IGD),  and  subsequent  amendments, 
have  either-uaturaliy  terminated  or  have  been  transferred 
to  other  branches  of  the  (lovernment;  and  you  do  not  state 
that  there  is  any  matter  now  pending  in  your  Department 
requiring  a  determination  of  your  questions  on  the  subject. 
This  is  also  true  as  to  your  inquiries  relating  to  the  pro- 
posed draft  of  laws.  The  chairman  of  the  Commission  has 
asked  you  whether  that  portion  of  the  revision  embodies 
correctly  the  provisions  of  existing  law  upon  that  subject. 
But  that  is  a  question  essentially  arising  in  the  Commission, 
which,  under  the  language  of  the  act  of  Congress  creat- 
ing it,  is  the  sole  judge  of  such  a  matter.  In  authorizing 
the  Commission  to  revise  and  codif}'  "  all  laws  of  the 
United  States  of  a  permanent  and  general  nature  in  force  at 
the  time  when  the  same  shall  be  reported"  Congress  in- 
vested the  Commission  with  discretion  not  only  to  codify 
and  revise,  but  also  to  determine  what  existing  laws  are  of 
this  permanent  and  general  nature.  The  question,  there- 
fore, is  not  one  properly  arising  in  your  Department  upon 
which  it  is  your  duty  or  province  to  act. 

For  the  foregoing  reasons  I  must  respectfully  decline  to 
comply  with  your  request.  * 

Very  respectfully. 


W.  H.  MOODY. 


The  Secretary  of  the  Interior. 


NAVAL  ACADEMY— RESIGNATION    OF   MIDSHIPMAN— REAP- 
POINTMENT. 

A  midshipman  at  the  Naval  Academy  who,  being  found  deficient  in 
studies,  presented  his  resignation,  which  was  acce[)ted,  can  not  be 
reappointed  to  fill  the  vacancy  thus  created  if  he  is  more  than  twenty 
years  of  age. 

The  construction  of  a  statute  in  Departmental  practice  is  entitled  to 
great  weight  in  its  interpretation,  if  that  construction  is  fairly  settled 
and  uniform. 

Department  of  Justice, 

April  9,  1906. 
Sib:  Your  letter  of  April  3  propounds  the  question  whether 
a  midshipman  at  the  Naval  Academy  who,  being  found  defi- 
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cient  in  studies,  presented  his  resignation,  which  was  ac- 
cepted, may  be  reappointed  to  fill  the  vacancy  thus  created 
if  he  is  niore  than  20  years  of  age. 

The  authority  to  appoint  is  conferred  and  the  method  of 
appointment  prescribed  by  section  1514,  Revised  Statutes, 
as  amended  by  the  act  of  eJuly  26,  1894  (28  Stat,  123,  136), 
and  revised  by  the  act  of  March  3, 1903  (32  Stat.,  1177, 1197, 
1198).     The  latter  act  at  the  page  last  cited  also  provides: 

"That  after  January  first,  nineteen  hundred  and  four,  all 
candidates  for  admission  to  the  Naval  Academy  at  the  time 
of  their  examination  must  be  between  the  ages  of  sixteen 
and  twenty  3' ears." 

Section  1515,  Revised  Statutes,  provides  that  "all  candi- 
dates for  admission  into  the  Academy  shall  be  examined 
according  to  such  regulations  and  at  such  stated  times  as 
the  Secretary  of  the  Navy  may  prescribe;"  and  the  regula- 
tions of  1905  for  admission  to  the  Naval  Academy  provide 
for  two  mental  examinations  for  admission  to  be  held  in 
April  and  June  of  each  year,  and  for  a  physical  examina- 
tion by  aboard  of  medical  oflicers  for  those  qualifying  men- 
tally; and  that  "all  candidates  must  at  the  time  of  their 
examination. for  admission  be  between  the  ages  of  16  and 
20  years.  A  candidate  is  eligible  for  appointment  on  the 
day  he  bocpmes  16  and  is  ineligible  on  the  day  he  becomes 
20  years  of  age."     (Regulations,  p.  4.) 

It  seems  clear,  then,  that  the  law  does  not  permit  you  to 
appoint  or  reappoint  the  midshipman  in  question.  An 
appointee  is  none  the  less  a  "  candidate  for  admission,"  sub- 
ject to  examination  under  sections  1515  and  1516,  Revised 
Statutes,  and  the  regulations,  because  he  ha^^  already  been  a 
member  or  inmate  of  the  Academy. 

But  it  is  suggested  that  the  purpose  of  the  statutes  and 
regulations  respecting  examination  is  merely  to  test  the 
qualifications  of  a  candidate  for  admission,  and  this  test 
would  manifestly  not  be  necessary  in  the  case  of  a  candidate 
reentering  the  Academy  and  not  entering  for  the  first  time. 
The  theory  is  that  if  he  has  already  been  an  inmate  and 
passed  the  mental  and  physical  tests  for  any  period  subse- 
quent to  entrance,  he  nuist  be  fit  to  reenter  without  further 
examination,  mental  or   ph^^sical.     From   this  theory  the 


Digitized  by  LjOOQ IC 


ITie  Secretary  of  the  Navy.  '  687 

consequence  is  deduced  that  since  the  law  only  contemplates 
examination  between  the  ages  of  16  and  20  years,  and  a 
passed  candidate  may  actually  enter  and  be  sworn  in  after 
the  age  of  20,  a  candidate  situated  like  the  one  in  question 
may  legall}'  be  appointed. 

This  view  requires  me  to  examine  the  precedents  which 
have  arisen  in  the  administration  of  the  Navy^  Department. 
It  is  an  established  rule  that  the  construction  of  a  statute 
in  Departmental  practice  is  entitled  to  great  weight  in  its 
interpretation  if  that  construction  is  fairly  settled  and  uni- 
form. Considering  the  precedents  in  this  matter,  it  appears 
that  the  action  of  the  Nayy  Department  has  been  pretty 
uniform  for  a  period  of  years  sufficient  to  establish  a  ruling 
and  practice.  The  precedents  cited  to  me  cover  the  period 
of  the  past  six  years,  but  the  inference  seems  justified  that 
previous  to  that  time  the  Department  practice  on  the  sub- 
ject was  about  the  same. 

It  appears  that  in  some  cases  the  candidate  was  recom- 
mended or  nominated  and  examined  tefore,  although  sworn 
in  after,  he  was  20;  or  that  under  a  rule  recognized  until 
1003,  but  not  since,  except  in  one  instance,  a  candidate  who 
had  passed  the  mental  examination  before  he  was  20  and 
was  then  renominated  was  admitted  although  he  did  not 
pass  the  physical  examination  until  after  he  was  20;  or  that 
a  candidate  who  fell  seriously  ill  just  before  his  examination 
and  twentieth  birthda}^  was  allowed  to  begin  the  mental 
examination  pro  forma  just  before  and  then  to  complete 
both  examinations  and  be  sworn  in  just  after  he  became 
20;  or  that  a  rejection  for  physical  defect  developed  at  an 
examination  before  the  twentieth  birthday  was  rescinded 
and  the  candidate  admitted  on  the  recommendation  of  the 
medical  board  immediately  after;  or  that  a  midshipman  duly 
admitted  and  subsequently  rejected  on  account  of  physical 
defect  could  be  readmitted  after  he  was  20  under  an  order 
of  the  President,  in  view  of  the  fact  that  the  rejection  was 
due  to  a  greater  strictness  in  the  rules  governing  physical 
examinations  than  prevailed  at  the  time  of  admission. 

But  none  of  these  cases  includes  the  present  case,  where 
the  candidate  did  not  resign  until  after  he  was  20  years  of 
age,  and  therefore  could  neither  be  appointed,  examined, 
nor  sworn  in  until  after  that  date.     In  many  cases  exactly 
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similar  to  this  the  Secretary  of  the  Navy  has  declined  to 
appoint.  For  the  foregoing  reasons  I  have  the  honor  to 
advise  yon  that,  because  of  his  age,  the  candidate  may  not 
legally  be  reappointed  to  the  Academy,  even  if  mentally 
and  physically  qualified. 
Very  respectfully, 


Approved: 

W.  H.  MOODY. 


HENRY  M.  HOYT, 

Solicitor-  General, 


The  Secretary  of  the  Navy. 


SECRETARY  OF  THE  NAVY— BATTLE-SHIP  CONTRACTS- 
ALLOWANCE  FOR  CHANGE  OF  PLANS. 

The  Secretary  of  the  Navy  is  authorized  to  embody  in  the  contracts  for 
building  battle  ships  Nos.  26  and  27  a  provision  to  the  effect  that  the 
contract  time  for  the  completion  of  the  vessels  shall  cover  changes 
ordered  by  the  Government,  not  exceeding  an  increased  cost  of  5  per 
cent  of  the  contract  price;  and  that  should  the  increased  cost  occa- 
sioned by  such  changes  exceed  5  per  cent  of  the  contract  price,  the  Sec- 
retary may  allow  the  contractors  such  reasonable  sums  for  each  ship 
delayed  beyond  the  time  of  completion  as  shall  be  caused  by  such 
additional  changes,  the  allowances  in  no  case  to  exceed  the  amount  of 
the  ])enalties  for  delay  due  to  the  contractor  as  prescribed  by  the 
contract. 

The  explicit  recognition  in  the  act  of  March  3,  1893  (27  Stat,  731),  of 
similar  authority  in  rejiard  to  former  sj^eed  premiums  and  penalties 
affected  by  speed,  is  not  to  \ye  regarded  as  applicable  to  those  partic- 
ular contracts  alone,  but  is  the  recognition  of  an  authority  inherent 
in  the  Secretary's  discretion  respecting  all  naval  constructions. 

Department  of  Justice, 

April  17,  1906. 

Sir:  The  question  referred  for  my  opinion  by  your  letter 
of  April  10  is  whether  a  provision  for  reimbursing  con- 
tractors' expenses  incurred  on  account  of  delays  resulting 
from  authorized  changes  in  plans  and  specifications,  which 
it  is  proposed  to  embody  in  the  form  of  contract  for  building 
battle  ships  Nos.  26  and  27,  will  be  in  accordance  with  law. 

The  form  of  contract  provides  that  the  construction  of 
the  vessel  shall  conform  strictly  to  the  plans;  that  the  plans 
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may  be  changed,  and  such  alterations  in  the  contract  as  are 
not  contrary'  to  law  maj'  l)e  made  by  the  Government  upon 
the  written  order  of  the  Secretary  of  the  Navy,  if  the  cost 
exceeds  $500;  the  cost  and  damage,  if  any,  to  the  con 
tractors  shall  be  determined  by  a  board  of  naval  officers 
appointed  by  the  Secretary;  and  the  contractors  shall  be 
bound  b}'  the  determination  of  the  board  as  to  the  increased 
or  diminished  compensu.tion  they  shall  be  entitled  to  receive. 
The  contract  also  provides  for  the  time  of  completion  of  the 
vessels,  and  prescribes  penalties  for  delay  due  to  causes 
within  the  control  of  the  contractors;  and  any  question  con- 
cerning deductions  from  the  contract  price  because  of  delay 
shall  be  submitted  to  the  Secretar}-  and  his  decision  shall  be 
conclusive  and  binding.  The  proposal  now  is  to  add  to 
these  provisions  a  paragraph  or  proviso  to  the  effect  that  the 
contract  time  for  the  completion  of  the  vessel  shall  cover 
changes  ordered  by  the  Government  not  exceeding  an  in- 
creased cost,  as  determined  by  the  board,  of  5  per  cent  of  the 
contract  price.  "Should  the  changes  involving  increased 
cost  exceed  5  per  cent  of  the  contract  price,  it  shall  be  dis- 
cretionary with  the  Secretar}^  of  the  Navy  to  allow  the  con- 
tractors such  reasonable  sums  for  each  day's  delay  beyond 
the  contract  time  of  completion  as  he  shall  determine  has 
been  caused  to  the  contractor  in  the  progress  of  the  work 
by  reason  of  such  additional' changes  in  addition  to  the 
awards  of  the  board  on  changes" — with  the  second  proviso 
that  such  allowances  shall  in  no  case  exceed  the  amount  of 
the  penalties  for  delay  due  to  the  contractor  as  prescribed 
by  the  contract. 

The  act  authorizing  construction  of  these  battle  ships 
(March  3,  1905;  33  Stat.,  1092,  1116)  provides  that  they 
shall  be  constructed  by  contract  or  in  navy-yards;  that  a 
contract  for  construction  shall  be  awarded  by  the  Secretar}' 
to  the  lowest  best  responsible  bidder;  that  the  act  of  August 
3,  1886  (24  Stat.,  215,  216),  shall  be  followed  in  respect  to 
the  contracts,  notice  of  proposals,  materials,  and  plans.  In 
this,  as  in  other  laws  for  the  increase  of  the  Navy,  it  is 
manifest  that  a  wide  discretion  and  large  control  are  intended 
to  be  cx)mmitted  to  the  Secretary  respecting  the  plans,  place, 
and  methods  of  construction,  form  of  contracts  and  specitic  a- 
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tions,  under  explicit  restrictions  as  to  the  limit  of  cost  and 
the  requirement  that  the  materials  used  shall  be  of  domestic 
manufacture,  etc. 

In  the  act  of  181)8  (March  3,  1893,  27  Stat.,  715,  731)  it 
was  provided,  as  to  certain  other  vessels,  that  the  same,  pro- 
visions of  the  act  of  1886  should  be  observed  and  followed, 
and  it  was  also  expressly  provided  that  ""the  contract  for 
the  construction  of  either  of  said  gunboats  shall  contain 
such  provisions  as  to  speed  and  premiums  and  penalties 
aflfected  by  speed  as  may,  in  the  judgment  of  the  Secretary 
of  the  Navy,  be  deemed  proper  and  fitting."  It  may  be 
noted  that  speed  premiums  earned  previous  to  January  1, 
181)4,  were  paid,  and  thereafter  were  expressly  forbidden 
(act  July  26,  1894,  28  Stat.,  123,  140;  act  March  2,  1895,  28 
Stat.,  825,  841). 

The  act  of  August  3,  1886,  ''  to  increase  the  naval  estab- 
lishment" (24  Stat,  215,  216),  provided  (section  7)  for  the 
approval  of  drawings  and  specifications  before  the  con- 
tracts for  construction  or  completion  of  the  vessels  should 
be  made,  and  prescribed  the  rules  regulating  the  form  of 
contmcts  as  to  changes  and  the  cost  or  damage  thereof,  the 
function  of  the  board  of  changes,  the  time  limit  for  the 
completion  of  the  work  under  penalty,  with  other  require- 
ments as  to  proposals,  the  responsibility  and  resources  of 
bidders,  the  necessity  of  strict  conformity  to  contracts,  and 
the  right  of  th(»  Secretary  to  reject  bids.  It  is  the  provi- 
sions of  this  section  which  are  incorporated  m  the  second 
and  ninth  clauses  of  the  contract  in  question,  as  referred  to 
above. 

In  the  light  of  these  enactments,  and  in  view  of  the  well 
established  and  general  power  of  the  Secretary  under  the 
whole  sori(\s  of  recent  acts  for  increasing  the  naval  estab- 
lishment to  control  the  matter  of  making  and  letting  con- 
tracts within  the  limitations  expressly  defined,  I  am  of  the 
opinion  that  the  proposed  addition  or  insertion  in  the  cur- 
rent form  of  contract  is  within  your  authority  to  adopt  and 
prescribe.  I  think  the  explicit  recognition  of  similar 
authority  as  to  tlie  former  speed  premiums  and  penalties 
affected  by  speed  (which  still  exist)  in  the  act  of  1893  is  not 
to  be  viewed  as  something  expressly  and  exclusively  granted 
with  relation  to  those  particular  contracts,  but  should  be 
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regarded  as  the  recognition  of  an  authority  inoerent  in  the 
Secretary's  discretion  respecting  all  naval  constructions. 
Since  the  right  so  to  frame  a  contract  is  not  denied  and  the 
purpose  and  eflPect  of  this  provision  are  manifestly  fair  and 
proper,  it  seems  to  me  to  fall  within  the  general  control 
over  contracts  committed  to  the  Secretary  in  this  field. 
Accordingly  I  have  the  honor  to  advise  you  that  the  pro- 
vision which  3^ou  enclose  may  legally  be  embodied  in  the 
form  of  contract  now  in  preparation  for  building  battle 
ships  Nos.  26  and  27. 

Very  respectfullv, 

W.  H.  MOODY. 
The  Secretary  of  the  Navy. 


INSPECTOR-GENERAUS  DEPARTMENT— PROMOTION. 

Where  a  right  to  an  appointment  or  promotion  in  the  Inspector-GeneraPs 
Department  existed  on  a  certain  dat«  but  the  appointment  waa  not 
actually  made  until  a  later  date,  the  office  can  not  be  held  to  have 
vested  until  the  appointment  was  actually  made. 

The  fact  that  such  officer  is  allowed  pay  for  the  higher  grade  from  the 
date  of  the  vacancy  to  the  date  of  commission  does  not  alter  the  sit- 
uation. 

Rank  and  office  are  not  identical.  The  former  is  an  incident  of  office 
and  is  used  as  a  designation  or  distinction  conferred  upon  an  officer 
in  order  to  fix  his  relative  position  with  reference  to  other  officers,  or 
to  determine  his  pay  and  emolument**. 

Such  practice  in  the  War  Department  rests  uiK)n  the  immemorial  custom 
of  that  Department  and  not  upon  statutory  authority. 

A  complicated  chain  of  events  considered  and  held  tliat  under  the  act  of 
February  2, 1901  (31  Stat,  748),  the  office  of  lieutenant-colonel  in  the 
Inspector-General's  Department  vested  in  Major  (^hamberlain  on 
March  11,  1901,  and  that  he  was  not  entitled  to  be  appointed  to  the 
office  left  vacant  by  the  retirement  of  Colonel  Knox  on  April  13, 1903. 

Department  of  Justice, 

Aj>7^!l  19,  1906. 
Sir:  Your  letter  of  April  11,  in  which  you  ask  my  opinion 
relative  to  the  case  of  Colonel  Chamberlain,  sets  forth  the 
following  facts: 

Section  14  of  the  act  of  February  2,  1901  (31  Stat.,  751), 
provides: 

"That  the  Inspector-Generars  Department  shall  consist 
of  one  Inspector-General  with  the  rank  of  brigadier  general; 
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four  inspectors-general  with  the  rank  of  colonel;  four 
inspectors-general  with  the  rank  of  lieutenant-colonel,  and 
eight  inspectors-general  with  the  rank  of  major:  IVovidtd^ 
That  all  vacancies  created  or  caused  by  this  section  shall  be 
lilled,  as  far  as  possible,  by  promotion  according  to  seniority 
of  officers  of  the  Inspector-GeneraFs  Department." 

Promotions  were  duly  made  and  the  Inspector-General's 
office  organized  in  accordance  with  the  provisions  of  the  sec- 
tion quotcid,  Colonel  Chamberlain  being  appointed  inspector- 
general  with  the  nink  of  major,  and  the  remaining  seven 
vacancies  in  that  grade  filled  by  detail. 

The  army  appropriation  act  of  March  2,  1901  (31  Stat., 
895,  899),  provides  as  follows: 

"That  upon  the  occurrence  of  a  vacancy  in  the  grade  of 
colonel  in  the  Inspector-General's  Department  after  the 
present  lieutenant-colonels  therein  shall  have  been  promoted 
or  retired,  su(;h  vacancy  shall  not  be  filled,  and  thereafter 
the  number  of  officers  authorized  for  that  department  shall 
be  as  follows:  One  inspector-general  with  the  rank  of  brig- 
adier-general; three  inspectors-general  with  the  rank  of 
colonel;  four  inspectors-general  with  the  rank  of  lieutenant- 
colonel,  and  nine  inspectors-general  with  the  rank  of  major.'' 

On  various  dates  between  and  including  March  1,  1901, 
and  April  12,  1903,  the  four  colonels  in  the  Inspector- Gen- 
eral's Department  were  promoted,  and  the  four  lieutenant- 
colonels  were  advanced  to  the  grade  of  colonel  to  fill  the 
vacancies  thus  made.  On  April  13,  1903,  a  vacancy  in  the 
grade  of  colonel  occurred  b}^  the  resignation  of  Col.  T.  T. 
Knox,  which  was  not  filled,  and  the  reduction  in  that  grade 
contemplated  by  the  act  of  March  2,  1901,  was  thus  effected. 

It  is  to  be  noted  that  by  the  language  of  the  act  such 
reduction  in  the  number  of  colonels  in  the  Inspector-Gen- 
cral's  Department  was  to  be  made  "  after  the  present  lieuten- 
ant-colonels therein  shall  have  been  promoted  or  retired."  It 
seems  that  on  March  1,  1901,  Lieut.  Col.  E.  A.  Garlington 
was  advanced  to  the  grade  of  colonel,  thus  creating  a  vacancy 
to  which  Major  Chamberlain  was  entitled.  He  was  not, 
however,  promoted  until  March  11,  1901,  when  his  recess 
appointment  as  lieutenant-colonel  was  signed  by  the  Presi- 
dent.    Colonel  Chamberlain  claims  that,  inasmuch  as  the 
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vacancy  to  which  he  was  appointed  existed  at  the  time  of 
the  passage  of  the  act  of  March  2,  1901,  his  right  to  the 
office  was  vested  at  that  date,  and  he  must  be  regarded  as 
one  of  the  four  lieutenant-colonels  who  were  to  be  disposed 
of  by  promotion  or  retirement  before  the  reduction  in  the 
number  of  colonels  was  made,  and  that  on  the  retirement  of 
Colonel  Knox  he  should  have  been  appointed  to  the  vacancy. 
It  seems  that  the  next  vacancy  in  the  grade  of  colonel 
occurred  on  November  21, 1904,  and  Lieut.  Col.  Chamberlain 
was  advanced  to  the  vacancy  on  that  date. 

Upon  these  facts  you  ask  my  advi(;e  as  to  the  date  when 
the  office  of  lieutenant-colonel  in  the  Inspector-General's 
Department  vested  in  Major  Chamberlain,  and  whether  it 
would  be  lawful  to  appoint  him  to  the  office  of  colonel  in 
that  department  on  April  13,  1903,  vice  Knox,  retired. 

Under  section  14  of  the  act  of  February  2,  1901,  already 
cited,  vacancies  in  the  Inspector-General's  Department  were 
required  to  be  filled  by  promotion  according  to  seniority  of 
officers  in  that  department.  Major  Chamberlain,  being  the 
senior  officer  of  that  grade,  was  therefore  of  right  entitled 
to  be  promoted  to  the  vacancy  occurring  in  the  next  highest 
grade  on  March  1,  1901.  But  I  think  the  right  can  not  be 
held  to  have  vested  and  become  complete  until  his  actual 
appointment  on  March  11,  1901.  The  law  did  not  operate 
of  itself  to  make  him  a  lieutenant-colonel  on  the  day  he 
became  entitled  to  the  advancement;  it  was  necessary  that 
there  should  be  an  exercise  of  the  appointing  power  to  con- 
fer the  office  upon  him,  and  until  his  commission  was  signed 
by  the  President  the  office  did  not  vest.  A  similar  view 
has  always  been  taken  by  my  predecessorie.  In  13  Opin., 
13,  the  Attorney-General  held,  respecting  certain  acts  and 
army  regulations  requiring  vacancies  in  established  regi- 
ments and  corps  to  the  rank  of  colonel  to  be  filled  by 
promotion  according  to  seniority,  that  these  laws  and  regu- 
lations prescribed  only  the  mode  in  which  vacancies  should 
be  filled;  ''they  do  not  confer  upon  the  officer  next  in  the 
order  of  succession  any  right  to  the  vacant  place.  This 
he  can  acquire  only  by  virtue  of  a  new  commission."  And 
in  13  Opin.,  44,  it  was  held  that  the  right  to  an  office  in  the 
army  is  not  a  vested  one  until  the  commission  is  signed  by 
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the  President.  (See,  also,  4  Opin.,  217;  G  id.,  87;  1) id.,  297: 
Marhuri/v.  Madisim^  1  Cr.,  137,  157.) 

The  fact  that  Major  Chamberlain's  appointment  of  March 
11,  1901,  conferred  rank  as  lieutenant-colonel  from  March 

I,  1901,  and  that  ho  was  allowed  pay  for  the  higher  grade 
from  the  date  of  vacancy  to  the  date  of  commission  doe^^ 
not  affect  this  view.  Rank  and  office  are  not  identical.  Tiie 
former  is  merely  an  incident  of  office  and  is  used  as  a 
designation  or  distinction  conferred  upon  an  officer  in  order 
to  fix  his  relative  position  with  reference  to  other  officers 
or  to  determine  his  pay  and  emoluments.  (  WoodY,  United 
States,  15  C.  Cls.,  151,  159-160.)  The  allowance  of  pay  to 
Lieutenant-C'olonel  Chamberlain  from  the  dat6  of  vacanc}^ 
appears  to  have  been  made  in  accordance  with  an  imme- 
morial custom  of  the  Department  which  has  been  followed 
by  the  accounting  officers,  although  it  rests  on  no  statutory 
authorization.     (7  Comp.  Dec,  506,  511.) 

I  have  the  honor,  therefore,  to  advise  you  that  the  office 
of  lieutenant-colonel  vested  in  Major  Chamberlain  on  March 

II,  1901,  and  that  he  was  not  legally  entitled  to  be  appointed 
to  the  office  left  vacant  by  the  retirement  of  Colonel  Knox 
on  April  13,  1903. 

Verv  respectfullv,  *W.  H.  MOODY. 

The  Secretary  of  War. 


SECOND-CLASS  POSTAGE— SUNDAY  MAGAZINE  SECTIONS. 

A  magazine  which  is  issued  with  a  newspaper,  but  which  is  a  separate 
and  distinct  periodical  having  no  connrction  whatever  with  the  news- 
paper, either  in  its  physical  form  or  in  the  nature  of  its  contents,  is 
not  an  integral  part  of  the  paper  and  can  not  be  considered  a  supple- 
ment within  the  meaning  of  section  16  of  the  act  of  March  3,  1879 
(20  Stat,  358-361). 

Such  newspaper  and  magazine  are,  however,  entitled  to  second-class 
rates  of  postage  under  section  14  of  that  act,  as  being  a  publication 
"issued  at  stated  intervals,  and  as  frequently  as  four  times  a  year." 

The  fact  that  the  magazine  part  of  the  publication  is  edited  and  printed 
in  one  place,  and  the  newspaper  in  another,  is  not  material  if  they  are 
both  issued  from  the  same  place. 

Department  of  Justice, 

April  25,  1906. 
Sir:  1  have  the  honor  to  respond  to  your  request  for  my 
opinion  whether  so-called  magazine  sections  may  lawfully  b^ 


Digitized  by  LjOOQ IC 


The  Postmastet*' General,  696 

mailed  at  second-class  rates  of  postage  as  parts  of  news- 
papers. 

The  facts  in  the  presented  case  are  these: 

Eight  newspaper  companies,  which  have  been  granted 
second-class  postage  rates  for  Sunday  newspapers,  have  com- 
bined to  publish  and  issue  with  their  respective  papers  every 
Sunday  a  so-called  magazine  section.  This  section  is  in 
form,  substance,  and  name,  a  magazine.  It  is  actually  printed 
in  New  York,  and  all  copies  are  identical  except  that  each 
company  has  printed  on  the  cover  the  name  of  its  respective 
paper. 

The  material  provisions  of  the  law  are  found  in  the  Post- 
Office  Department  appropriation  act  of  March  3,  1879  (20 
Stat.,  358-361),  and  are  as  follows: 

''Sec.  7.  That  mailable  matter  shall  be  divided  into  four 
classes: 

"First,  written  matter; 

"  Second,  periodical  publications; 

"Third,  miscellaneous  printed  matter; 

"Fourth,  merchandise. 
«  »  *  »  *^ 

"  Sec.  10.  That  mailable  matter  of  the  second  class  shall 

embrace  all  newspapers  and  other  periodical   publications 

which  are  issued  at  stated  intervals,  and  as  frequently  as 

four  times  a  year  and  are  within  the  conditions  nauK-d  in 

.^c^ctions  twelve  and  fourteen. 

*  *  «  *  * 

"Sec.  14.  That  the  conditions  upon  which  a  publication 
shall  be  admitted  to  the  second  class  are  as  follows: 

"First.  It  must  regularly  be  issued  at  stated  intervals,  as 
frequently  as  four  times  a  year,  and  bear  a  date  of  issue, 
and  be  numbered  consecutively. 

.  "Second.  It  must  be  issued  from  a  known  office  of  publi- 
cation. 

'•'Third.  It  must  be  formed  of  printed  paper  sheets,  with- 
out board,  cloth,  leather,  or  other  substantial  binding,  such 
as  distinguish  printed  books  for  preservation  from  periodical 
publications. 

"Fourth.  It  must  be  originated  and  published  for  the 
dissemination  of  information  of  a  public  character,  or 
devoted  to  literature,  the  sciences,  arts,  or  some  special 
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induwtry,  and  having  a  legitimate  list  of  subscribers:  Pro- 
vided^ however^  That  nothing  herein  contained  shall  be  so 
construed  as  to  admit  to  the  second  class  rate  regular  publi- 
cations designed  primarily  for  advertising  purposes,  or  for 
free  circulation,  or  for  circulation  at  nominal  rates. 
»  *  *  »  * 

''Sec.  16.  That  publishers  of  matter  of  the  second  class 
may,  without  subjecting  it  to  extra  postage,  fold  within  their 
regular  issue  a  supplement;  but  in  all  cases  the  added  matter 
must  be  germane  to  the  publication  which  it  supplements, 
that  is  to  say,  matter  supplied  in  order  to  complete  that  to 
which  it  is  added  or  supplemented,  but  omitted  from  the 
regular  issue  for  want  of  space,  time,  or  greater  conven- 
ience, which  supplement  must  in  every  ca-se  be  issued  with 
the  publication. 

***** 

"Sk(\  25.  That  publications  of  the  second  class,  one  copy 
to  each  actual  subscriber  residing  in  the  county  where  the 
same  are  printed,  in  whole  or  in  part,  and  published,  shall 
go  fn*e  through  the  mails;  but  the  same  shall  not  be  deliv- 
ered at  letter  carrier  offices,  or  distributed  b^^  carriers,  unless 
postug(»  is  paid  thereon  at  the  rate  prescribed  in  section 
thirteen  of  this  act:  Proridrd^  That  the  rate  of  postage  on 
newspapers,  excepting  weeklies,  and  periodicals  not  exceed- 
ing two  ounces  in  weight,  when  tlie  same  are  deposited  in  a 
I(!tter-carrier  office  for  delivery  by  its  carriers,  shall  be  uni- 
form at  one  cent  each;  periodicals  weighing  more  than  two 
oun('(»s  shall  be  su))ject,  when  delivered  In*  such  carriers,  to 
a  postage  of  two  cents  each,  and  these  rates  shall  be  prepaid 
by  stjimps  affixed.'' 

Counsel  for  these*  newspaper  companies  advance  two 
propositions:  (1)  "That  in  all  cas(»s  the  magazine  is  adver- 
tised and  tn^ated  as  a  section  of  the  newspaper  itself;"  and 
(2)  ''  if  the  magazine  was  printed  as  a  supplement  to  the 
newspaper,  we  would  contend  most  earnestly  that  it  could 
thus  be  treated,  or  as  such  it  could  be  transmitted  through 
the  mails  in  connection  with  the  newspaper  as  one  publica- 
tion of  second-class  matter." 

I  am  unable  to  give  my  unqualified  assent  to  either 
proposition. 
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It  is  inconceivable  that  this  magazine,  a  separate  and  dis- 
tinct periodical,  having  no  connection  whatever  with  the 
newspaper,  either  in  physical  form  or  in  the  nature  of  its 
contents,  can  be  considered  and  accepted  as  an  integral  part 
of  the  newspaper.  Neither  is  this  magazine  a  supplement 
to  the  newspaper  within  the  meaning  of  section  16  (supra), 
for  the  reason  that  the  newspaper  is  complete  without  it. 
It  bears  the  same  relation,  and  no  other,  to  the  newspaper 
which  it  is  alleged  to  supplement,  that  one  magazine  bears 
to  another.  If  the  somewhat  doubtful  point  is  conceded 
that  the  magazine  is  germane  within  the  meaning  of  the 
statute,  we  are  confronted  with  the  further  requirement  of 
the  statute  that  it  must  be  ''matter  supplied  in  order  to 
complete  that  to  which  it  is  added  or  supplemented,  but 
omitted  from  the  regular  issue  for  want  of  space,  time,  or 
greater  convenience."  Since  each  is  complete  in  itself,  it 
can  not  be  said  that  one  is  a  supplement  to  the  other  within 
the  meaning  of  the  statute.  Neither  can  it  be  said  that  a 
magazine  which  is  issued  with  the  newspaper  and  which,  as 
we  have  seen,  is  not'  necessary  to  complete  it,  is  a  supplement 
thereto,  omitted  for  "greater  convenience." 

But  such  a  publication  consisting  of  a  newspaper  and 
magazine  is  clearly  entitled  to  second-class  rates  of  postage, 
for  it  is  ''issued  at  stated  intervals,  and  as  frequently  as 
four  times  a  year.''  It  is  also  in  each  case  issued  from  a 
known  office  of  publication.  The  fact  that  the  magazine 
part  of  the  publication  is  edited  and  printed  in  one  place, 
and  the  newspaper  in  another,  is  not  material  since  they  are 
both  iHSued  from  the  same  place,  which  conforms  to  the 
requirement  of  the  statute. 

I  am,  therefore,  of   the   opinion  that  j'ou   ma}^  under 
appropriate  and  reasonable  regulations,  permit  such  a  pub- 
lication to  be  mailed  at  second  class  rates  of  postage. 
Respectfully, 

CHARLES  II.  ROBB, 

Approved:  AHHiatant  Attorney- OeneraL 

W.  H.  MOODY. 

The  Postmaster-General. 
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SURETY  COMPANY— OKLAHOMA— PROCESS  AGENTS. 

A  surety  comx)any  authorized  by  the  act  of  August  13,  1894  (28  Stat, 
279),  to  transact  a  surety  business,  which  has  appointed  an  agent  at 
Guthrie,  Okla.,  upon  whom  all  lawful  process  issued  against  it  may  be 
served,  and  has  filed  copies  of  such  appointment  at  all  places  in  that 
Territory  where  court  is  held,  thereby  consents  to  accept  service  upon 
such  agent  of  a  summons  issued  from  any  county  in  that  Territory, 
and  effectuates  the  purpose  of  section  2  of  that  act. 

Section  5  of  that  act  does  not  so  qualify  section  2  thereof  as  to  make  the 
appointment  of  a  process  agent  in  the  district  only  where  the  bond  is 
returnable  or  filed,  a  compliance  with  the  statute.  The  purpose  is  also 
to  require  the  appointment  of  an  agent  in  the  district  where  the  con- 
tract is  to  be  performed. 

The  Government  can  enforce  a  contract  between  it  and  a  surety  com- 
pany in  Oklahoma,  although  the  company  has  not  made  the  deposit 
required  by  the  Territorial  act  of  Oklahoma  of  March  15,  1905. 

Department  of  Justice, 

April  e6\  1906. 

Sir:  Your  communication  of  the  17th  of  February  last 
raises  the  following  questions: 

'*  First.  Does  Oklahoma  constitute  a  single  judicial  dis- 
trict within  the  meaning  of  section  2  of  the  act  of  Aug-ust 
13,  1894  (28  Stat.,  279),  so  as  to  require  the  appointment  of 
only  one  process  agent  for  the  whole  Territorj-? 

''Second.  Is  the  last  sentence  of  section  5  of  said  act  to 
be  construed  as  defining  the  words '  wherein  such  suretyship 
is  undertaken'  m  section  2,  so  that  the  conditions  of  section 
2  will  be  satisfied  by  the  appointment  of  a  process  agent  in 
the  district  where  a  bond  is  returnable  or  filed? 

''Third.  Can  a  company',  authorized  to  transact  a  surety 
business  under  said  act,  which  has  appointed  a  process  agent 
in  accordance  with  section  2,  properly  be  accepted  by  the 
Government  upon  bonds,  although  the  company  has  not 
made  the  deposit  with  the  Territorial  Treasurer  as  required 
by  the  Territorial  act  of  March  15,  1905?" 

Sections  2  and  5  of  the  act  of  August  13,  1894  (supra), 
read  as  follows: 

"Sec.  2.  That  no  such  company  shall  do  business  under 
the  provisions  of  this  act  beyond  the  limits  of  the  State  or 
Territory  under  whose  laws  it  was  incorporated  and  in  which 
its  principal  office  is  located,  nor  beyond  the  limits  of  the 
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District  of  Columbia,  when  such  company  was  incorporated 
under  its  laws  or  the  laws  of  the  United  States  and  its  prin- 
cipal office  is  located  in  said  District,  until  it  shall  by  a 
written  power  of  attorney  appoint  some  person  residing 
within  the  jurisdiction  of  the  court  for  the  judicial  district 
wherein  such  suretyship  is  to  be  undertaken,  who  shall  be  a 
citizen  of  the  State,  Territory,  or  District  of  Columbia, 
wherein  such  court  is  held,  as  its  agent,  upon  whom  may  be 
served  all  lawful  process  against  such  company,  and  who 
shall  be  authorized  to  enter  an  appearance  in  its  behalf.  A 
copy  of  such  power  of  attorney,  duly  certified  and  authen- 
ticated, shall  be  filed  with  the  clerk  of  the  district  court  of 
the  United  States  for  such  district  at  each  place  where  a 
term  of  such  court  is  or  may  be  held,  which  copy,  or  a 
certified  copy  thereof,  shall  be  legal  evidence  in  all  contro- 
versies arising  under  this  Act.  If  any  such  agent  shall  be 
removed,  resign,  or  die,  become  insane,  or  otherwise  inca- 
pable of  acting,  it  shall  be  the  duty  of  such  company  to  appoint 
another  agent  in  his  place  as  hereinbefore  prescribed,  and 
until  such  appointment  shall  have  been  made,  or  during  the 
absence  of  any  agent  of  such  company  from  such  district, 
service  of  process  may  be  upon  the  clerk  of  the  court  wherein 
such  suit  is  brought,  with  like  eflFect  as  upon  an  ag^nt 
appointed  by  the  company.  The  officer  executing  such  pro- 
cess upon  such  clerk  shall  immediately''  transmit  a  copy 
thereof  by  mail  to  the  company,  and  state  such  fact  in  his 
return.  A  judgment,  decree,  or  order  of  a  court  entered 
or  made  after  service  of  process  as  aforesaid  shall  be  as 
valid  and  binding  on  such  company  as  if  served  with  process 
in  said  district. 

***** 
Sec.  5.  That  any  surety  company  doing  business  under 
the  provisions  of  this  Act  may  be  sued  in  respect  thereof  in 
any  court  of  the  United  States  which  has  now  or  hereafter 
may  have  jurisdiction  of  actions  or  suits  upon  such  recog- 
nizance, stipulation,  bond,  or  undertaking,  in  the  district  in 
which  such  recognizance,  stipulation,  bond,  or  undertaking 
was  made  or  guaranteed,  or  in  the  district  in  which  the 
principal  office  of  such  company  is  located.  And  for  the 
purposes  of  this  Act  such  recognizance,  stipulation,  bond,  or 
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un  'ertaking  shall  be  treated  as  made  or  guaranteed  in  the 
district  in  which  the  oflSce  is  located,  to  which  it  is  return- 
able, or  in  which  it  is  filed,  or  in  the  district  in  which  the 
principal  in  such  recogniz'.nce,  stipulation,  bond,  or  under- 
taking resided  when  it  was  made  or  guaranteed. 

The  fact  that  by  the  act  of  May  2,  1902  (32  Stat.,  184), 
Oklahoma  is  divided  into  seven  judicial  divisions  or  districts, 
each  composed  of  several  counties,  gives  rise  to  your  first 
question.  Under  the  laws  of  Oklahoma  (article  6,  chapter 
66),  a  summons  or  process  in  a  civil  cause  runs  only  through- 
out the  county  in  which  it  is  issued,  but  summons  may  issue 
to  as  many  counties  as  there  may  be  defendants  to  be  served, 
if  they  reside  in  different  counties. 

The  obvious  purpose  of  section  2  is  to  bring  surety  com- 
panies within  the  jurisdiction  of  the  court  in  the  district 
where  the  contract  is  to  be  performed.  The  surety  company 
mentioned  in  your  letter  has  appointed  an  agent  at  Guthrie 
in  the  first  judicial  division  or  district  of  Oklahoma,  and  has 
filed  copies  of  his  appointment  at  all  places  in  the  Territory 
where  the  court  is  held.  It  thus  consents  to  accept  service 
upon  this  agent  of  summons  issued  from  any  county  in  the 
Territory.    I  think  this  effectuates  the  purpose  of  the  statute. 

The  contention  that  section  5  qualifies  section  2  so  as  to 
make  the  appointment  of  a  process  agent  only  in  the  district 
where  the  bond  is  returnable  or  filed,  a  compliance  with  the 
statute,  is  contrary  to  its  clear  purpose  to  require  the  appoint- 
ment of  a  process  agent  in  the  district  where  the  contract  is 
to  be  performed. 

Section  5  gives  the  Government  the  option  of  suing  in 
three  districts,  viz,  (1)  the  district  in  which  the  principal 
oflfice  of  the  companv  is  located;  (2)  the  district  in  which 
the  office  is  located  where  the  bond  is  returnable  or  filed; 
and  (3)  the  district  in  which  the  principal  resided 'when  the 
bond  was  executed.  Unless  the  company  is  required  to 
appoint  an  agent  upon  whom  process  can  be  served  in  the 
district  where  the  principal  resides,  the  third  option  would 
be  destroyed. 

The  act  of  February  24, 1905  (33  Stat.,  812),  adds  cogency 
to  this  construction.  It  provides  that  persons  supplying 
contractors  on  public  w  orks  of  the  United  States  with  labor 
or  materials  may  sue  on  the  bond  executed  in  favor  of  the 
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United  States  in  its  name  in  the  circuit  court  in  the  district 
where  the  contract  was  to  be  performed  and  not  elsewhere. 
It  was  evidently  the  intention  of  Congress  that  corporate 
sureties  should,  before  doing  business  in  foreign  States, 
establish  (practically)  a  residence  in  each  judicial  district 
therein,  in  order  that  the  rights  of  all  parties  might  be  pro- 
tected. To  hold  otherwise,  and  to  require  local  labor  and 
material  men  to  follow  a  surety  and  sue  in  a  judicial  district 
other  than  that  in  which  the  contract  was  being  carried  out, 
might  be  to  deprive  them  of  a  remedy  or  to  impose  a  hard- 
ship which  the  laws  of  August  13,  1894,  and  February  24, 
1905  (supra),  were  intended  to  avoid. 

In  answer  to  your  third  question,  I  advise  that  if  the  Gov- 
ernment enters  into  a  contract  with  a  surety  company  which 
has  not  complied  with  the  condition  of  deposit  of  the  Okla- 
homa law,  the  contract  can  be  enforced  by  the  Government. 
Section  213,  article  15,  chapter  18,  of  Wilson's  Revised  and 
Annotated  Statutes  of  Oklahoma  (1903),  provides  that  fail- 
ure to  make  such  deposit  "shall  not  affect  the  validity  of 
any  contract  entered  into  by  such  company." 

It  is  unnecessary  for  me  to  decide  whether  the  company 
can,  without  subjecting  itself  to  the  penalty  prescribed  for 
doing  business  without  complying  with  the  Oklahoma  stat- 
ute, make  such  a  conti'ac^t  wnth  the  Government. 

Respectfullv, 

W.  H.  MOODY. 
The  Secretary  of  the  Interior. 


CONSTRUCTION  OF  BRIDGE  ACROSS  HUDSON  RIVER- 
CONSENT  OF  CON(iRESS. 

The  Hudson  Highland  Bri(l4j:e  and  liailway  Company,  a  corporation 
created  by  the  legislature  of  the  State  of  New  York,  with  authority  to 
construct  a  bridge  across  the  Hudson  River  between  two  points  in  the 
State  of  New  York  can  not  lawfully  build  such  bridge  without  first 
obtaining  the  consent  of  Congress,  as  recjuired  by  section  9  of  the  act 
of  Congress  of  March  3,  1899  (30  Stat.,  1155). 

Department  op  Justice, 

April  30,  1906, 
Sir:  I  have  the  honor  to  respond  to  your  request  of 
March  22d,  last,  for  my  opinion  whether  the  Hudson  High- 
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land  Bridge  and  Railway  Company,  a  corpomtion  created 
by  the  legislature  of  the  State  of  New  York,  with  authority 
to  construct  a  bridge  across  the  Hudson  River  between  two 
points  within  the  State,  may  lawfully'  build  such  bridge 
without  fii'st  obtaining  the  consent  of  Congress,  as  required 
by  section  9  of  the  act  of  March  3,  1899. 

The  material  facts  are  as  follows: 

This  corporation  was  originally  organized  under  the  act 
of  April  27,  1808,  of  the  legislature  of  the  State  of  New 
York,  which  provided  that  the  bridge  should  be  completed 
for  use  on  or  before  July  4,  1871.  The  time  for  the  com- 
pletion of  the  bridge  has  been  extended  by  various  acts  of 
the  legislature,  the  last  being  the  act  of  March  22,  1905, 
which  extends  the  time  within  which  the  bridge  may  be 
built  from  July  4,  1905,  to  July  4,  1915. 

The  brief  of  the  Chief  of  Engineers,  Brigadier-General 
Mackenzie,  which  accompanied  your  letter  requesting  this 
opinion,  contains  the  following: 

'*  Plans  for  the  bridge  have  never  been  approved  by  the 
War  Department,  and  so  far  as  the  records  show  have  never 
been  piesented  to  the  Department  for  approval.  The  struc- 
ture has  not  been  built,  but  it  is  alleged  by  the  present 
owners  of  the  franchise  that  some  expenditures  were  made 
twenty  or  twenty-five  years  ago  in  acquiring  land  on  which 
to  locate  one  of  the  shore  abutments  and  in  partially  con- 
structing this  abutment.  Since  this  time  it  appears  from 
the  papers  that  nothing  has  been  done  on  account  of  lack  of 
capital." 

U^nder  the  provisions  of  section  7  of  the  act  of  September 
19,  1890  (26  Stat.,  454),  the  Secretary  of  War  was  author- 
ized to  approve  the  location  and  plans  of  bridges  over  navi- 
gable waters  wholl}-  Avithin  the  limits  of  any  State.  The 
act  contained  the  provision  ''that  this  section  shall  not 
apply  to  any  bridge,  bridge  draw,  bridge  piers  and  abut- 
ments the  construction  of  which  has  heretofore  been  duly 
authorized  by  law,  or  be  so  construed  as  to  authorize  the 
construction  of  any  bridge,  drawbridge,  bridge  piers  and 
abutments,  or  other  works,  under  an  act  of  the  legislature 
of  any  State,  over  or  in  an}'  stream,  port,  roadstead,  haven, 
or  harbor,  or  other  navigable  water  not  wholly  within  the 
limits  of  such  State." 
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Attorney-General  OIney,  in  21  Opin.,  43,  after  stating 
that  the  provisions  of  this  section  were  '' infelicitously  not 
to  say  clumsily  drawn,"  said: 

fck  ♦  «.  *  jj^  ^^  gj.y^  place,  to  protect  public  and  private 
interests  in  bridges,  piers,  etc.,  which  were  already  accom- 
plished facts,  the  statute  is  made  to  declare  that  it  shall  not 
apply  to  them  at  all.  In  the  second  place,  to  treat  State 
grants  and  licenses  for  structures  already  conferred  but  not 
acted  upon  with  respect,  and  at  the  same  time  not  lose  all 
control  over  the  subject,  the  statute  is  made  to  declare  that 
construction  is  not  to  begin  under  such  grants  or  licenses 
until  the  location  and  plan  of  each  structure  is  approved  by 
the  Secretary  of  War." 

Evidently  to  remove  all  doubt  as  to  the  intent  of  Congress 
the  act  of  March  3,  1899  (30  Stat,  1121-1151)  was  passed. 
Section  9  of  that  act  provides: 

'^That  it  shall  not  be  lawful  to  construct  or  commence 
the  construction  of  any  bridge,  dam,  dike,  or  causeway 
over  or  in  any  port,  roadstead,  haven,  harbor,  canal,  navi- 
gable river,  or  other  navigable  water  of  the  United  States 
until  the  consent  of  Congress  to  the  building  of  such  struc- 
tures shall  have  been  obtained  and  until  the  plans  for  the 
same  shall  have  been  submitted  to  and  approved  by  the 
Chief  of  Engineers  and  by  the  Secretary  of  War:  l^ovided^ 
That  such  structures  may  be  built  under  the  authority  of 
the  legislature  of  a  State  across  rivers  and  other  waterways 
the  navigable  portions  of  which  lie  wholly  within  the  limits 
of  a  single  State,  provided  the  location  and  plans  thereof 
are  submitted  to  and  approved  by  the  Chief  of  Engineers 
and  b}'  the  Secretary  of  War  before  construction  is  com- 
menced: And prmjided  further^  That  when  plans  for  any 
bridge  or  other  structure  have  been  approved  by  the  Chief 
of  Engineers  and  by  the  Secretary  of  War,  it  shall  not  be 
lawful  to  deviate  from  such  plans  either  before  or  after 
completion  of  the  structure  unless  the  modification  of  said 
plans  has  been  previously  submitted  to  and  received  the 
approval  of  the  Chief  of  Engineers  and  of  the  Secretary  of 
War." 

It  will  be  observed  that  this  act  specifically  provides  that 
the  consent  of  Congress  must  be  obtained  to  the  construc- 


Digitized  by  VjOOQ IC 


604    Bridge  across  ITiidson  JRwer — Consent  of  Congress. 

tion  of  an}'^  bridge  over  a  navigable  river  of  the  United 
States  not  l^Mng  wholly  within  the  limits  of  a  single  State, 
and  omits  the  provision  in  the  act  of  1890  that  section  7  of 
that  act  should  not  apply  to  any  bridge,  the  construction  of 
which  had  been  theretofore  authorized  by  law. 

It  is  conceded  that,  the  Hudson  River  is  a  part  of  the 
navigable  waters  of  the  United  States  not  lying  wholly 
within  the  limits  of  a  single  State.  The  case,  therefore, 
falls  within  the  provisions  of  section  9  of  the  act  of  1899, 
above  quoted,  unless  the  grant  of  the  legislature  of  the 
State  of  New  York  relieves  the  company  from  the  require- 
ments of  this  section. 

The  paramount  authority  of  Congress  over  the  subject  of 
bridges  across  navigable  streams  is  beyond  question. 

Mr.  Justice  Waite,  in  Bridge  Company  v.  United  StaUs 
(105  U.  S.,  479),  said: 

"  *  *  *  But  the  power  of  Congress  in  respect  to  leg- 
islation for  the  preservation  of  interstate  commerce  is  just 
as  free  from  State  interference  as  anj^  other  subject  within 
the  sphere  of  its  legislative  authority.  The  action  of  Con- 
gress is  supreme,  and  overrides  all  that  the  States  may  do. 
When,  therefore,  Congress  in  a  proper  wa,y  declares  a 
bridge  across  a  navigable  river  of  the  United  States  to  be 
an  unlawful  structure,  no  legislation  of  a  State  can  make  it 
lawful.  Those  who  act  on  State  authoritj"  alone  necessarily 
assume  all  the  risks  of  legitimate  Congressional  interfer- 
ence." 

In  Willamette  Iron  Bridge  Company  v.  Hatch  (125  U.  S., 
12),  the  court  through  Mr.  Justice  Bradley  said: 

"*  *  *  And  although  until  Congress  acts,  the  States 
have  the  plenary  power  supposed,  yet,  when  CJongress  chooses 
to  act,  it  is  not  concluded  by  anything  that  the  States,  or  that 
individuals  by  its  authority  or  acquiescence,  have  done,  from 
assuming  entire  control  of  the  matter,  and  abating  any 
erections  that  may  have  been  made,  and  preventing  any 
others  from  being  made,  except  in  conformity  with  such 
regulations  as  it  may  impose.  It  is  for  this  reason,  namely, 
the  ultimate  (though  yet  unexerted)  power  of  Congress 
over  the  whole  subject-matter,  that  the  consent  of  Congress 
is  so  frequently  asked  to  the  erection  of  bridges  over  nav- 
igable streams." 
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Any  question,  therefore,  of  the  right  of  the  company  to 
construct  a  bridge  without  the  express  authority  of  Con- 
gress which  may  have  existed  prior  to  the  passage  of  the 
act  of  1890,  has  l)een  conclusively  settled  by  that  act. 

The  failure  of  Congress  to  except  from  the  specific  pro- 
visions of  the  act  cases  like  this,  which  it  had  been  held  were 
excepted  from  the  act  of  1890,  is  controlling  as  to  the  intent 
of  Congress. 

1  therefore  advise  you  that  you  are  not  ''authorized  in 
acting  upon  the  application  of  petitioner  for  permission  to 
proceed  with  the  construction  of  the  bridge,"  until  the  con- 
sent of  Congress  to  the  building  of  the  bridge  is  first 
obtained. 

KespectfuUy, 

W.  H.  MOODY. 

The  Secretary  of  War. 


COMMISSIONER    OF    INTERNAL    REVENUE— RECONSIDERA- 
TION OF  CLAIM  FOR  TAXES  AFTER  JUDGMENT. 

The  Commissioner  of  Internal  Revenue  has  no  power,  under  Het^tiou 
3220,  Revised  Statutes,  to  reopen  and  allow  the  claim  of  the  New  York 
and  Cuba  Mail  Steamship  Company  for  taxes  voluntarily  jwiid  under 
a  mutual  mistake  of  law,  as  the  judgment  of  the  Supreme  Court  (200 
U.  S.,  488),  in  sustaining  the  ruling  of  the  Commissioner  that  the 
company  had  no  legal  claim  against  the  Government,  deprived  the 
Commissioner  of  jurisdiction  to  again  entertain  the  claim. 

The  Commissioner  may,  however,  allow  similar  claims  where  no  legal 
protest  has  been  made;  but  such  cases  must  arise  under  a  niiaap])re- 
hension  of  fact  and  not  of  law. 

Department  of  Justice, 

May  7,  1906, 

Sir:  I  have 'the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  17th  ultimo,  inclosing  a  letter  of  the  Commis- 
sioner of  Internal  Ke venue  in  which  an  expression  of  my 
opinion  is  requested  on  the  following  questions: 

First.  Has  he  the  power  under  section  3220  of  the  Kevised 
Statutes  to  reopen  the  claim  of  the  New  York  and  Cuba  Mail 
Steamship  Company  and  allow  the  same  notwithstanding 
that  the  judgment  of  the  Supreme  Court  of  the  United 
States  has  barred  that  company  from  legal  recovery  of 
the  taxi 
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Second.  Has  he  like  authority  to  allow  similar  claims  in 
which  there  is  no  showing  of  legal  protest  made  and  in 
which  such  showing  ma\^  not  be  possible? 

The  first  question  must  be  answered  in  the  negative. 

In  the  argument  of  the  case  in  the  Supreme  Court  (  U.  S, 
V.  JVeiv  York  cfc  Cuba  Mail  Steamshijj  Co.,  200  U.  S.,  488) 
the  Government  did  not  attempt  to  sustain  the  constitution- 
ality of  the  law  owing  to  the  decision  of  the  court  in  the 
Fairhanl^  case  (181  U.  S.,  283);  but  the  contention  was  con- 
fidently pressed  that  the  claim,  was  without  merit  because 
the  tax  was  voluntarily  paid  under  a  mutual  mistake  of  law. 
The  court  sustained  this  contention  of  the  Government  and 
upheld  the  original  decision  of  the  Commissioner  disallowing 
the  claim.  It  necessarily  follows  that  the  decision  of  the 
court  sustaining  the  ruling  of  the  Commissioner  on  the 
ground  that  the  company  had  no  legal  claim  against  the 
Government,  deprived  the  Commissioner  of  jurisdiction  to 
again  entertain  the  claim. 

The  court  fully  considered,  as  the  opinion  discloses,  both 
section  8220,  Revised  Statutes,  and  the  act  of  May  12, 1900, 
upon  which  petitioner  for  this  refund  relies. 

The  court  said,  page  495: 

"The  argument  is  that  b}-  this  provision  'the  question 
of  duress  or  compulsion  is  taken  out  of  the  case,'  because 
in  most  of  the  instances  enumerated  '  it  is  inconceivable  that 
there  should  l)e  any  protest  or  duress.'  And  it  is  further 
alleged  that  the  act  of  1900  was  not  considered  in  the  Chese- 
hroiKjh  case.  It  certainly  does  not  follow  that  because  in 
some  instanc'cs  protests  or  duress  can  not  exist,  that  they 
can  not  exist  in  other  cases,  nor  that  the  statute  intended  to 
destroy  the  difference  between  voluntary  and  involuntary 
payment  of  taxes.  In  the  Che.'ich rough  case  section  3220  of 
the  Revised  Stiitutes  of  the  United  States  was  considered. 
It  authorized  the Connnissioner of  Internal  Revenue  'to  re- 
mit, refund,  and  pay  ])ack  all  taxes  ""  *  '"'  that  appeur 
to  }>e  unjustly  ass(»ssed  or  excessive  in  amount,  or  in  any 
•maniKsr  wrongfully  c(»lle('ted,^  The  words  in  italics  are 
identical  with  those  in  the  act  of  May  12,  which  are  relied 
on  by  defendant  in  error.  Commenting  on  section  3220, 
the  court  said,  in  the  Chesehrough  gvl^q:  ^Itis  argued  that 
the  provisions  of  section  3220,  for  the  repayment  of  judg- 
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mentti  against  the  collector,  rendered  protest  or  notice 
unnecessary  for  his  protection,  but  it  was  clearh'  demanded 
for  the  protection  of  the  Government  in  conducting  the 
extensive  business  of  dealing  in  stamps,  which  were  sold 
and  delivered  in  quantities,  and  without  it  there  would  not 
be  the  slightest  vestige  of  involuntary^  pa}- ment  in  transac- 
tions like  that  under  consideration.  And  we  find  no  right 
of  recovery,  expressly  or  by  necessary  implication,  con- 
ferred by  statute  in  such  circumstances.' 

"We,  therefore,  think  that  this  case  is  governed  by  the 
Chesehrmigh  case,  and  on  its  authoritj^  judgment  is  reversed 
and  case  remanded  with  directions  to  sustain  the  demurrer. '"^ 

In  answer  to  the  second  question,  undoubtedly  there  are 
cases  where  a  showing  of  protest  need  not  be  made  to  war- 
rant the  Commissioner  in  assuming  jurisdiction  and  grant- 
ing the  refund,  but  such  cases  arise  under  a  misapprehension 
of  fact  and  not  of  law.  Fbr  instance,  the  use  bj'  mistake 
of  a  ten  dollar  stamp  when  a  five  dollar  stamp  only  was  in- 
tended and  required.  But  in  all  cases  falling  within  the 
ruling  of  the  court  in  the  New  York  and  Cuba  Mail  Steam- 
ship Company  ca.se  protest,  or  what  amounts  to  the  same 
thing,  payment  under  duress,  is  necessary  to  entitle  the 
petitioners  to  a  refund. 

RespectfuUv, 

W.  II.  MOODY. 
The  Secretary  of  the  Treasury. 


SUPPLIES    FOR    DEPARTMENTS  — ADVERTISEMENTS  — CON- 
TRACTS. 

In  advertieinp:  for  supplies  for  the  various  Departtlients  of  the  Govern- 
ment as  provided  in  section  3709,  Revised  Statutes,  as  amended  by  the 
act  of  January  27, 1894  (28  Stat.,  38),  the  advertisement  may  l)e  issued 
in  the  name  of  all  the  Departments,  for  supplies  common  to  all,  pro- 
vided the  advertisement  contains  the  quantity  of  supplies  reciuired  by 
each  Dei)artment;  but  contracts  for  supplies  can  only  In?  entered  into 
by  the  appropriate  officer  of  each  Dei>artment. 

Department  of  Justice, 

^f(nJ  ;?.S',  1906. 
Sir:  I  have  the  honor  to  reply  to  your  re(|uost  for  my 
opinion  whether  certain  change.s  in  the  manner  of  piuvha.s- 
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ing  supplies  for  the  several  Executive  Departments  can  ue 
made  under  existing  law. 

These  proposed  changes  and  the  questions  arising  thereon 
are  stated  by  the  Chairman  of  the  Committee  on  Department 
Methods  in  his  letter  to  you  as  follows: 

''In  order  to  carry  out  your  instructions  to  this  commit- 
tee that  means  be  found  by  which  Government  supplies  be 
standardized  and  purchased  through  a  central  purchasing 
office,  and  also  to  secure  uniform  and  reasonable  prices 
among  the  different  Departments,  it  has  been  determined 
that  the  first  step  should  be  the  adoption  of  a  schedule  of 
supplies  common  to  all  Departments;  for  example,  that 
Item  No.  1  in  the  schedule  of  any  Department  shall  be  Item 
No.  1  in  all  other  Departments,  and  shall  represent  the  same 
article;  and  that  the  total  quantity  of  each  article  needed 
for  the  entire  Government  service  shall  be  covered  by  one 
advertisement  and  that  each  bidder  shall  be  invited  to  sub- 
mit a  single  proposal  for  each  article  in  the  quantity  speci- 
fied as  required  for  all  Departments. 

''The  first  question  is,  Can  such  an  advertisement  be  law- 
fully issued;  and  if  so,  by  whom  ?  Again,  if  all  articles  usea 
by  the  Government  service  can  be  advertised  for  in  bulk 
under  a  common  schedule,  can  any  one  Department  or  offi- 
cer enter  into  a  contract  that  shall  be  available  to  the  whole 
service  in  the  same  way  as  if  each  branch  thereof  had  adver- 
tised and  made  separate  contracts?" 

Section  3709  of  the  Revised  Statutes  as  amended  by  the 
act  of  January  27,  1894  (28  Stat.,  33),  provides: 

"All  purchases  and  contracts  for  supplies  or  services,  in 
any  of  tlie  Departments  of  the  Government,  except  for  per- 
sonal services,  shfiU  be  made  by  advertising  a  sufficient  time 
previously  for  proposals  respecting  the  same,  when  the  public 
exigencies  do  not  require  the  immediate  delivery  of  the 
articles,  or  performance  of  the  service.  When  immediate 
delivery  or  performance  is  reciuired  by  the  public  exigency, 
the  articles  or  service  reijuired  may  l^e  procured  by  open 
purchase  or  contract,  at  the  places  and  in  the  manner  in 
which  such  articles  are  usually  l)ought  and  sold,  or  such 
seiTices  engaged,  between  individuals.  And  the  adver- 
tisement for  such  proposals  shall  be  made  b}^  all  the  JExeen- 
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tive  Departments^  including  the  Department  of  Labor,  the 
United  States  Fish  Commission,  the  Interstate  Commerce 
Commission,  the  Smithsonian  Institution,  the  Government 
Printing  Office,  the  Government  of  the  District  of  Colum- 
bia, and  the  superintendent  of  the  State,  War,  and  Navy 
building,  except  for  paper  and  materials  for  use  of  the  Gov- 
ernment Printing  Office,  and  materials  used  in  the  work  of 
the  Bureau  of  Engraving  and  Printing,  which  shall  continue 
to  be  advertised  for  and  purchased  as  now  provided  by  law, 
on  the  same  days  and  shall  each  designate  two  o'clock  post 
meridian  of  such  days  for  the  opening  of  all  such  proposals 
in  eaxih  Department  and  other  Government  establishment  in 
the  city  of  Washington;  and  the  Secretary  of  the  Treasury 
shall  designate  the  day  or  days  in  each  year  for  the  opening  of 
such  proposals  and  give  due  notice  thereof  to  the  other  Depart- 
ments and  Government  estahlishments.  Such  proposals  shall 
be  opened  in  the  usual  way  and  schedules  thereof  duly  pre- 
pared and,  together  with  the  statemetit  of  the  propo^d  action 
of  each  Department  and  Oovemment  establishment  thereon^ 
shall  besubmitted  to  a  board,  consisting  of  one  of  the  Assistant 
Secretaries  of  the  Treasury  and  Interior  Departments  and 
one  of  the  Assistant  Postmasters-General,  who  shall  be  des- 
ignated by  the  heads  of  said  Departments  and  the  Postmaster- 
General  respectively,  at  a  meeting  to  be  called  by  the  official 
of  the  Treasury  Department,  who  shall  be  chairman  thereof, 
-and  said  hoard  shall  carefxdly  examine  and  compare  all  the 
proposals  so  sifhmitted  and  recommend  the  acceptance  oi' 
rejection  of  any  or  all  of  said  proposals.  And  if  any  or  all 
of  such  proposals  shall  be  rejected,  advertisements  for  pro- 
posals shall  again  be  invited  and  proceeded  with  in  the  same 
manner." 

In  reporting  the  amendment  of  1894  (which  consisted  of 
all  after  the  second  sentence),  the  House  Committee  said 
(H.  R.  Report  152,  October  30,  1893): 

''The  puipose  of  the  bill  is  to  fix  uniform  dates  for  invit- 
ing proposals  for  fuel,  ice,  stationery,  and  other  miscel- 
laneous supplies  for  all  of  the  Executive  Departments  and 
other  offices  in  Washington,  and  to  provide  fo7'  a  hoard  to 
compare  all  of  the  bids  received^  and  to  recommend  a^cceptance 
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or  rejection,  of  any  or  all  of  them  hefore  contracts  thereunder 
are  7}iade  by  the  several  Departments  and  offices. 

"  Under  the  operation  of  the  proposed  law,  if  it  is  enacted, 
advertisements  for  the  supplies  named  for  aU  the  Departments 
and  other  offices  in  Washington  ivill  appear  at  one  time^  thus 
affording  each  person  desiring  to  submit  proposals  for  the 
same  an  opportunity  of  knowing  how  much  of  a  given  arti- 
cle is  wanted,  not  only  by  one  Department  or  office,  but  all 
of  them,  and  the  chance,  if  he  so  desires,  to  submit  bids 
to  supply  what  is  wanted  by  one  or  more  or  all  of  them, 
according  to  his  ability  to  furnish,  and  at  uniform  figures 
likely  to  be  lower  than  they  would  be  where  bids  are  made 
for  each  Department  at  different  times. 

^^The  bids  when  submitted  to  tlie  several  Departments  adver- 
tising therefor  it  isprojjosed  shall  be  scheduled  and  referred 
to  a  board  consisting  of  the  chief  clerks  of  the  Treasury, 
Interior,  and  Post -Office  Departments,  or  such  other  official 
representative  of  each  of  said  Departments  as  the  heads 
thereof  may  designate,  for  comparison  and  recommendation 
as  to  acceptance  or  rejection  of  any  or  all  of  them.  Such  a 
comparison  of  and  action  upon  all  of  \h^  proposals  siibmitted 
to  the  several  Departments  before  contracts  are  made  it  is 
believed  will  result  in  procuring  supplies  for  all  of  said 
Departments  alike  at  the  lowest  market  prices,  and  not  at 
such  widely  varying  prices  as  at  present  obtain." 

The  act  of  April  21,  1894  (28  Stat.,  62),  further  amended 
section  3709,  Revised  Statutes,  by  limiting  its  provisions  to 
''advertisements  for  proposals  for  fuel,  ice,  stationery,  and 
other  miscellaneous  supplies  to  be  purchased  at  Washington 
for  the  use  of  the  Executive  Departments  and  other  Gov- 
ernment establishments  therein  named." 

Prior  to  the  enactment  of  this  law  1  understand  the  prac- 
tice was  for  each  Department  to  act  independently  in  adver- 
tising and  awarding  contracts  for  supplies,  the  contracts 
being  executed  on  behalf  of  the  United  States  by  the  head 
of  the  Department  for  which  the  supplies  enumerated  in  the 
contract  were  to  be  furnished.  The  italicized  words  in  the 
above-quoted  law  and  report  clearly  indicate  an  intention  to 
authorize  a  continuance  of  this  practice  in  respect  to  award- 
ing contracts.     Cooperation  and  uniformity  of  action  are 
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sought  by  requiring  the  advertisements  to  be  inserted  by 
all  Departments  on  the  same  days,  the  opening  of  bids  at 
the  same  time,  and  a  reference  of  all  bids  to  a  committee  for 
comparison  and  recommendation.  It  will  be  noticed  that 
the  head  of  each  Department  is  given  discretion  to  adopt 
this  recommendation,  or  reject  it  and  award  the  contract  to 
any  other  bidder. 

Section  3714,  Revised  Statutes,  as  amended  provides  that — 
"All  purchases  and  conti-acts  for  supplies  or  services  for 
the  militarj'^  and  naval  service  shall  be  made  hy  or  undrr  the 
direction  of  the  chief  officers  of  the  Departments  of  War  and 
of  the  jVai*i/y  respectively.^'*  Of  coui-se  this  provision  author- 
izes each  Department  to  act  independently  of  the  other. 
This  is  made  still  clearer  by  other  sections  of  the  statute, 
and  subsequent  enactments.  Under  the  act  of  April  10, 
1878  (20  Stat.,  36),  the  Secretary  of  War  is  given  authority 
to  prescribe  rules  and  regulations  governing  the  opening  of 
bids  for  contracts  under  the  War  Department.  Section 
3718,  Revised  Statutes,  as  amended  directs  that  ''when  time 
will  admit"  the  Secretary  of  the  Navy  shall  advertise  and 
let  to  the  lowest  bidder  contracts  for  "all  provisions,  cloth- 
ing, hemp,  and  other  materials  of  eveiy  name  and  nature 
for  the  use  of  the  Navy." 

The  act  of  August  15,  1894  (28  Stat,  312),  authorizes  the 
Commissioner  of  Indian  Aflfairs  "to  advertise  in  the  spring 
of  each  year  for  bids,  and  enter  into  contracts,  subject  to 
the  approval  of  the  Secretar^?^  of  the  Interior,  for  goods  and 
supplies  for  the  Indian  service,"  etc. 

The  intent  of  Congress  is  also  clearly  indicated  in  section 
3  of  the  act  of  April  28,  1904  (33  Stat,  440),  which  creates 
the  office  of  Purchasing  Agent  for  the  Post-Office  Depart- 
ment, and  provides  inte7*  alia  that  he  shall — 
"under  such  regulations,  not  inconsistent  with  existing 
law,  as  the  Postmaster-General  shall  prescribe,  and  subject 
to  his  direction  and  control,  have  supervision  of  the  pur- 
chase of  all  supplies  for  the  postal  service. 

"The  Purchasing  Agent,  in  making  purchases  for  sup- 
plies necessary  for  the  Post-Office  Department,  shall  adver- 
tise, as  now  provided  b}^  law,  and  award  contracts  for  such 
supplies  to  the  lowest  responsible  bidder  in  pursuance  of 
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existing  law.  *  ♦  *  All  purchases,  advertisements,  and 
contracts  for  supplies  for  the  Post-Office  Department  shall 
be  made  by  the  Purchasing  Agent  in  the  name  of  the  Post- 
master-General subject  to  his  approval." 

Attorney- General  Olney  had  before  him  the  question 
whether  section  96  of  the  act  of  January  12,  1895,  was  so 
inconsistent  with  sections  3709  and  3710  of  the  Revised 
Statutes  as  to  require  other  Departments  to  make  requisi- 
tion upon  the  Postmaster-General  for  envelopes  in  case 
public  exigencies  required  their  immediate  delivery  (21 
Opin.,  184).  Section  96  of  said  act  of  January  12, 1896  (28 
Stat.,  624),  reads: 

''The  Postmaster-General  shall  contract  for  all  envelopes, 
stamped  or  otherwise,  designed  for  sale  to  the  public,  or 
for  use  by  his  own  or  other  Departments,  and  may  contract 
for  them  to  be  plain  or  with  such  printed  matter  as  may  be 
prescribed  by  the  Department  making  requisition  therefor: 
Provided^  That  no  envelope  furnished  by  the  Government 
shall  contain  any  business  address  or  advertisement." 

The  Attorney-General  held  that  envelopes  could  be  pur- 
chased by  each  Department  in  case  public  exigencies 
required  immediate  delivery.     He  said  in  part  (page  184): 

''By  this  provision  the  several  Executive  Departments 
are  deprived  partially  or  entirely,  according  to  the  construc- 
tion that  may  be  given  to  the  act,  of  all  power  to  contract 
for  vnvclopefi^  and  this  authority  is  transferred  to  the 
Postmaster-General." 

It  is  important  to  note  that  Congress  deemed  it  necessary 
to  expressly  authorize  the  purchase  of  envelopes  by  one 
Department  for  all  other  Departments.  It  is  also  signifi- 
cant that  all  appropriations  for  supplies  for  the  different 
Departments  are  made  for  each  Department  separately. 

An  examination  of  all  legislation  applicable  to  the  ques- 
tion leads  to  the  conclusion  that  each  Department  is  charged 
with  the  responsibilit}'  of  contracting  for  its  own  supplies. 
The  intent  of  Congress  in  this  respect  is  so  free  from  doubt 
that  an  extended  discussion  of  the  reasons  underlying  such 
a  policy  is  unnecessary. 

I  see  no  reason,  however,  why  an  advertisement  may  not 
lawfully  be  issued  in  the  name  of  all  the  Departments  for 
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supplies  common  to  all,  providing  the  advertisement  eon- 
tains  the  quantity  required  by  each.  Such  an  advertise- 
ment, if  properly  prepared,  would  meet  the  substantial 
requirements  of  the  statute,  and  probably  result  in  supplies 
being  obtained  at  uniform  prices. 
Respectfully, 

W.  H.  MOODY. 
The  President. 


ALASKA— REMOVAL  OF  SEAT  OF  GOVERNMENT  TO  JUNEAU. 

The  ownership  and  occupation  by  the  United  States  of  a  court-house  at 
Juneau,  Alaska,  by  court  officials,  and  the  granting  of  permission  by 
the  judge  of  the  first  Alaskan  judicial  district  to  the  governor  and 
surveyor-general  of  Alaska  to  use  two  rooms  of  such  building  for 
offices,  does  not  constitute  such  a  compliance  with  the  proviso  in  the 
act  of  Congress  of  June  6,  1900  (31  Stat,  321),  as  will  authorize  the 
Secretary  of  the  Interior  to  order  the  removal  of  the  seat  of  govern- 
ment of  Alaska  from  Sitka  to  Juneau. 

Department  of  Justice, 

May  31,  1906. 

Sir:  I  have  your  request  of  the  19th  instant  for  my 
opinion  as  to  whether  ownership  and  occupation  b}'  the 
United  States  of  a  court-house  at  Juneau  by  the  court  offi- 
cials, and  permission,  granted  by  the  judge  of  the  first 
Alaskan  judicial  district,  to  use  two  rooms  of  said  building 
for  offices  of  the  governor  and  surveyor-general  of  Alaska, 
constitutes  a  sufficient  compliance  with  the  proviso  of  the 
act  of  Congress,  authorizing  the  Secretary  of  the  Interior 
to  order  the  removal  of  the  seat  of  government  of  Alaska 
from  Sitka  to  Juneau.  Said  proviso  is  section  1  of  the  act 
of  June  G,  1900  (81  Stat.,  321),  and  is  as  follows: 

"That  the  territory  ceded  to  the  Ignited  States  by  Russia 
by  the  treaty  of  March  thirtieth,  eighteen  hundred  and 
sixty-seven,  and  known  as  Alaska,  shall  constitute  a  civil 
and  judicial  district,  the  government  of  which  shall  be  or- 
ganized and  administered  as  hereinafter  provided.  The 
temporary  seat  of  government  of  said  district  is  herebj^ 
established  at  Juneau:  Provided^  That  the  seat  of  govern- 
ment shall  remain  at  Sitka  until  suitable  grounds  and 
buildin;j^s  thereon  shall  be  obtained  by  purchase  or  otherwise 
at  Juneau." 
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The  court  building  above  referred  to  was  provided  for  by 
Congress  and  built  for  a  court-house  and  jail  exclusively. 
It  is  now  occupied  and  controlled  exclusively  b}^  the  oflScers 
of  the  Department  of  Justice  and  the  court,  and  if  there  are 
anj'^  rooms  in  the  building  not  now  in  use,  it  will  be  but  a 
short  time  before  such  rooms  will  be  needed  by  this  Depart- 
ment or  the  court.  This  building  had  already  been  pro- 
vided for  by  Congress  at  the  time  of  the  passage  of  the 
proviso  above  quoted  (act  of  July  7, 1898)  and  was  mentioned 
in  the  debates  in  Congress  upon  said  proviso. 

In  my  opinion,  getting  permission  from  the  judge  of  the 
fii*st  Alaska  district  to  use  two  rooms  in  that  building,  even 
supposing  the  judge  had" authority  to  give  such  permission, 
would  not  be  obtaining  by  purchase  or  otherwise  ''  suitable 
grounds  and  buildings  thereon"  for  a  seat  of  government  or 
capitol. 

Respectfully, 

CHARLES  W.  RUSSELL, 

Assfsta7it  Attorney- General, 
Approved: 

W.  H.  MOODY. 

The  Secretary  of  the  Interior. 


ATTORNEY-GENERAL— OPINION— RENT  OF  LETTER  BOX. 

The  Attorney-General  declines  to  express  an  opinion  upon  the  question 
whether  the  rent  of  a  letter  box  in  a  post-oflSce  by  an  officer  of  the 
Army  can,  under  section  3648,  Revised  Statutes,  be  paid  in  advance, 
for  the  reason  that  the  i)recise  question,  which  involves  a  payment  of 
money  from  the  Treasury,  has  been  passed  upon  by  the  Comptroller 
of  the  Treasury;  and  as  the  question  is  not  one  of  importance  in  other 
directions  than  disbursements,  the  decision  of  the  Comptroller  will  be 
regarded  as  conclusive. 

Department  of  Justice, 

May  31,  1906. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  1st  instant,  calling  attention  to  a  decision  of  the 
Comptroller  of  the  Treasury  to  the  effect  that  the  rent  of  a 
letter  box  in  a  post-office  by  the  commanding  officer  of  the 
Watervliet  Arsenal  can  not  be  paid  in  advance,  and  to  a 
ruling  of  the  Postmaster-General  that  such  boxes  can-not  be 
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rented  to  ofScers  of  the  Government  unless  payment  is  made 
before  they  are  used.  You  therefore  state  that  "  under  the 
decision  and  ruling  of  the  Comptroller  of  the  Treasury  and 
the  Postmaster-General,  an  officer  of  the  Government  is 
deprived  of  the  use  of  a  letter  box  in  a  post-office  for  offi- 
cial purposes,"  and  ask  for  an  expression  of  my  opinion  in 
the  premises. 

Section  3648  of  the  Revised  Statutes  provides  inter  alia: 

u  »  «  *  jjq  advance  of  public  money  shall  be  made  in 
any  case  whatever.  And  in  all  cases  of  contracts  for  the 
performance  of  any  service  or  the  delivery  of  articles  of 
any  description  for  the  use  of  the  United  States,  payment 
shall  not  exceed  the  value  of  the  service  rendered  or  of  the 
articles  delivered  previously  to  such  payment.     *    *    *." 

Section  3901  contains  the  following  provision: 

^'  *  *  *  No  box  at  any  post-office  shall  be  assigned  to 
•the  use  of  any  person  until  the  rent  therefor  has  been  paid 
for  at  least  one  quarter  in  advance,  for  which  the  postmaster 
shall  give  a  receipt.     *    *    *." 

And  section  4051  provides  as  follows: 

it  «  «  *  ^jj  postages,  box  rents,  and  other  receipts  at 
post-offices  shall  be  accounted  for  as  part  of  the  postal 
revenues;  and  each  postmaster  shall  be  charged  with  and 
^held  accountable  for  any  part  of  the  same  accruing  at  his 
office,  which  he  has  neglected  to  collect,  the  same  as  if  he 
had  collected  it." 

The  Comptroller,  after  holding  that  section  3048  (supra), 
"  prohibits  a  disbursing  officer  from  using  public  money  for 
paymg  rent  for  a  box  in  a  post-office  for  Government  use 
in  advance  of  the  service  rendered,"  said: 

'*  The  obvious  purpose  that  Congress  had  in  mind  in  enact- 
ing section  3901,  supra^  was  to  secure  the  Government  from 
loss  by  providing  that  ^  no  box  at  any  post-office  shall  be 
assigned  to  the  use  of  any  person  until  the  rent  thereof  has 
been  paid  for  at  least  one  quarter  in  advance,  for  which  the 
postmaster  shall  give  receipt.'  This  section  deals  with  a 
particular  subject,  and  it  was  obviously  designed  to  protect 
the  postal  revenues  from  loss  of  box  rent  in  post-offices,  by 
requiring  such  rent  to  be  paid  for  at  least  a  quarter  in 
advance  of  any  service  rendered  and  before  such  box  could 
be  assigned  to  the  use  of  any  person;  but  I  do  not  think  it 
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was  intended  by  Congress  that  the  word  '  person,'  as  used  in 
said  section,  should  be  extended  to  include  the  Government 
itself;  and,  therefore,  I  am  of  opinion  that  this  section  has 
no  application  to  the  case  presented,  and  that  pre-pay  ment  of 
rent  for  a  post-office  box  by  an  officer  of  the  Government 
for  official  use  in  advance  of  service  rendered  is  not  required, 
and  that  the  same  may  be  paid  at  the  end  of  each  quarter 
or  fractional  part  thereof." 

The  act  of  July  31,  1894  (28  Stat,  208),  provides  that— 

''The head  of  any  Executive  Department  *  ♦  *  may 
apply  for,  and  the  Comptroller  of  the  Treasury  shall  render 
his  decision  upon  any  question  involving  a  payment  to  be 
made  bj'  them  or  under  them,  which  decision,  when  ren- 
dered, shall  govern  the  Auditor  and  the  Comptroller  of 
the  Treasury  in  passing  upon  the  account  containing  the 
disbursement." 

Numerous  decisions  of  my  predecessors  announce  the 
conclusion  that  a  decision  by  the  Comptroller  of  the  Treas- 
ury under  such  circumstances  is  final  and  binding  ''as  to  all 
executive  officers."     (21  Opin.,  580;  22  id.,  581;  23  id.,  408.) 

Of  course,  if  the  Attorney -General  considers  the  question 
presented  one  of  great  importance  in  other  directions  than 
disbursements,  and  especially  when  the  Comptroller  sug- 
gests an  examination  of  the  matter  by  him,  an  opinion  on 
his  part  will  be  proper  and  the  decision  final  and  authorita- 
tive.    (21  Opin.,  ITS;  25  id.,  301.) 

In  the  present  case,  however,  the  Comptroller,  in  pur- 
suance of  statutory  authority'  which  declares  his  decision 
conclusive,  has  passed  upon  the  precise  question  submitted 
by  you.  He  does  not  rec^uest  any  review  of  that  decision, 
nor  does  a  review  seem  necessary.  Moreover,  the  matter, 
in  my  judgment,  is  not  one  of  sufficient  importance  to  bnng 
it  within  the  class  of  cases,  which,  while  concerning  dis- 
bursements of  money,  nevertheless,  b}^  reason  of  their  grave 
importance  or  general  character,  have  been  held  to  warrant 
an  expression  of  opinion  by  the  Attorney-General. 

I  am,  therefore,  under  the  necessit}'  of  declining  to  furnish 
you  the  advice  requested. 
Kespectfulh^ 

W.  H.  MOODY. 

The  Secretary  of  War. 
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UNITED    STATES    PENSION  .AGENTS-FREE    REGISTRATION 
OF  OFFICIAL  MAIL  MATTER. 

United  States  pension  agents  are  entitled  to  free  registration  of  their 
official  mail  matter. 

Department  of  Justice, 

June  13^  1906. 

Sir:  I  have  the  honor  to  respond  to  your  letter  of  the  2d 
instant,  in  which  you  ask  for  an  expression  of  my  opinion 
whether  United  States  pension  agents  are  entitled  to  free 
registration  of  their  official  mail  matter.  You  call  attention 
to  a  decision  of  the  Comptroller  of  the  Treasury,  rendered 
to  the  Secretary  of  the  Interior  April  17,  1906,  a  copy  of 
which  you  inclose,  holding  that  the  privilege  of  free  regis- 
tration was  extended  to  pension  agents  by  the  act  of  Jul}' 
2,  1886  (24  Stat,  122),  the  applicable  portion  of  which 
provides: 

"  *  *  *  And  hereafter  the  provisions  of  section  thfee 
of  the  act  approved  July  fifth,  eighteen  hundred  and  eighty- 
four,  *  *  ♦  are  hereby  extended  and  made  applicable 
to  all  official  mail  matter  of  agents  for  the  payment  of 
pensions." 

One  of  the  provisions  of  said  section  3  (23  Stat,  168) 
hereby  expressly  extended  to  pension  agents,  and  the  only 
provision  that  need  be  here  noticed,  reads  as  follows: 

u  ♦  ♦  «  That  any  letter  or  packet  to  be  registered  by 
either  of  the  Executive  Departments  or  Bureaus  thereof,  or 
by  the  Agricultural  Department,  or  by  the  Public  Printer, 
may  be  registered  without  the  payment  of  any  registry  fee." 

It  is  clear,  therefore,  that  the  conclusion  reached  by  the 
Comptroller  that  pension  agents  are  entitled  to  free  regis- 
tration of  their  official  mail  matter  is  correct. 

In  your  letter,  however,  you  state  that  the  opinion  of  the 
Attorney-Geneml,  dated  November  12, 1900  (23  Opin.,  316), 
"seemed  to  quote  with  approval  a  statement  in  a  former 
opinion  (15  Opin.,  262)  to  the  effect  that  the  office  of  pen- 
sion agent  is  not  a  departmental  office,  and  that  therefore 
a  pension  agent  is  not  entitled  to  free  registration"  of  his 
official  mail  matter. 

When  it  is  recalled  that  the  specific  question  before  the 
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Attorney-General  in  the  opinion  of  November  12, 1900,  was 
whether  certain  field  agentis  of  the  Department  of  Agricul- 
ture were  entitled  to  free  registration  of  their  official  mail 
matter,  and  that  the  opinion  is  to  be  considered  only  as 
determinative  of  that  question,  it  will  be  at  once  apparent 
that  there  is  no  conflict  between  that  opinion  and  the  ruling 
of  the  Comptroller.  It  is  equally  apparent  that  the  atten- 
tion of  the  Attorney -General  was  not  directed  to  said  act 
of  July  2,  1886. 

Respectfully, 

W.  H.  MOODY. 
The  Postmaster-General. 


CIVIL  SERVICE— WAR   DEPARTMENT— REINSTATEMENT  OF 
FORMER  CLERK. 

A  soldier's  widow,  formerly  employed  in  the  War  Department  under  an 
appropriation  for  emergency  clerical  work  made  necessary  by  the  war 
with  Spain,  who  resigned  from  her  position  on  December  31,  1900, 
which  position  was  covered  into  the  classified  service  by  section  3  of 
the  act  of  April  28,  1902  (32  Stat.,  171),  is  eligible,  under  Rule  9  of 
the  Civil  Service  Rejjulations,  to  reinstatement  in  that  Department. 

Rule  9,  as  amended,  which  provides  for  the  reinstatement  of  a  person 
separated,  without  delinquency  or  misconduct,  from  a  ** competitive 
position,"  means  the  separation  from  a  position  ** competitive"  at  the 
time  of  the  request  for  reinstatement,  and  not  that  the  position  must 
have  been  competitive  at  the  time  of  such  separation. 

Opinions  of  June  23  and  August  27,  1902  (24  Opin.,  81,  103),  approved. 

Department  op  Justice, 

June  13,  1906. 

Sir:  I  have  the  honor  to  respond  to  the  request  contained 
in  the  note  of  Secretary  Loeb  that  I  send  you  a  report  in 
the  case  of  Mrs.  Florence  M.  Stout,  who  claims  to  be  eligi- 
ble to  reinstatement  in  the  War  Department  under  the  civil 
service  rules.  Accompanying  the  note  of  Secretary  Loeb  is 
a  letter  addressed  to  the  Civil  Service  Commission  by  Mrs. 
Stout,  and  the  reply  thereto  of  the  Commission  rejecting 
her  application  for  reinstatement. 

Mrs.  Stout  was  employed  in  the  War  Department  under 
a  lump  appropriation  placed  at  the  disposal  of  the  Secretary 
of  War  for  emergency  clerical  work  made  necessary  by  the 
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late  war  with  Spain.  She  resigned  from  that  service  on 
December  31,  1900,  since  which  time  she  has  not  been  in 
the  Government  service.  On  July  6,  1905,  she  applied  for 
reinstatement  to  her  former  position.  Simultaneousl}"^  the 
Secretary  of  War  requested  the  Civil  Service  Commission  to 
issue  a  certificate  for  her  reinstatement,  and  was  advised 
by  the  Civil  Service  Commission  that  Mrs.  Stout  was  not 
eligible.  This  decision  of  the  Civil  Service  Commission 
was  based  upon  two  opinions  of  the  Attorney-General  dated 
June  23,  1902  (240pin.,  81),  and  August  27,  1902  (240pin., 
103).  The  opinion  of  June  23, 1902,  was  in  reply  to  a  request 
of  the  Secretary  of  the  Treasury  for  an  opinion  as  to  the 
construction  of  section  3  of  the  act  approved  April  28,  1902 
(32  Stat.,  171).    That  section  reads  as  follows: 

"  That  the  additional  clerks  on  the  temporary  rolls  and 
other  employees  rendered  necessary  because  of  increased 
work  incident  to  the  war  with  Spain,  and  under  the  act  of 
June  thirteenth,  eighteen  hundred  and  ninety -eight,  provid- 
ing for  war  expenditures  and  for  other  purposes,  heretofore 
iappointed  and  who  are  now  emplo3^ed  in  the  seveml  Depart- 
ments of  the  Government,  are  hereby  transferred  to  the 
classified  service  as  of  their  present  grade  or  rate  of  com- 
pensation, respectively,  and  shall  be  continued  in  the  several 
departments  where  now  employed,  without  further  examina- 
tion, subject,  however,  to  transfer,  promotion,  or  removal, 
the  same  as  other  clerks  and  emploj-ees  in  the  classified 
service.  And  the  several  appropriations  herein  made  for 
such  clerks  and  employees  under  the  several  departments 
and  offices  shall  be  available  for  payment  of  the  salaries  of 
all  clerks  and  employees  transferred  to  the  classified  service 
under  this  provision.  And  the  appropriations  made  for 
such  temporary  cFerks  and  employees  for  the  fiscal  year 
nineteen  hundred  and  two  shall  also  be  available  for  pay- 
ment of  the  salaries  of  all  such  clerks  and  other  employees 
herein  transferred  for  the  balance  of  the  current  fiscal 
year." 

In  the  communication  of  the  Secretary  of  the  Treasury 
asking  for  this  opinion  he  stated  that  there  was  a  doubt  "as 
to  whether  the  classification  effected  by  said  section  3  relates 
merely  to  persons  who  were  on  the  roll  at  the  date  of  the 
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approval  of  the  act,  or  to  both  the  persons  and  the  places 
which  they  then  filled."  The  opinion  holds  that  the  latter 
view  was  the  intention  of  Congress.  In  other  words,  that 
all  of  the  positions  referred  to  were  transferred  to  the  classi- 
fied service  and  that  all  persons  filling  such  positions  were 
so  transferred,  and  that  exemption  from  competitive  exam- 
ination was  extended  to  them.  It  was  further  held  that  any 
vacancy  occurring  in  any  of  said  positions  subsequent  to  the 
date  of  the  act  '^  must  be  filled  in  accordance  with  the  laws 
and  regulations  governing  appointments  to  the  civil  serv- 
ice." This  opinion,  then,  held  merely  that  persons  then 
occupying  such  positions,  as  well  as  the  positions  them- 
selves, were  transferred  to  the  classified  service. 

The  opinion  of  August  27,  1902,  was  one  rendered  to  the 
President  in  the  case  of  Mrs.  Marian  K.  Rogere,  who  was 
an  applicant  for  reinstatement  in  fci\e  War  Department  under 
exactlv  the  same  state  of  facts  as  applies  to  the  case  of  Mrs. 
Stout.  That  opinion  held  that  Mrs.  Rogers  could  not,  by 
virtue  of  section  3  of  the  act  of  April  28, 1902,  be  reinstated 
without  examination  in  the  service  in  which  she  was  for- 
merly emplo^^ed  and  which,  b^'  force  of  said  act,  was  trans- 
ferred to  the  classified  service;  and  as  the  facts  in  Mrs. 
Stout's  case  are  exactly  the  same  as  those  in  Mrs.  Rogers's 
case,  it  seems  beyond  question  that  Mrs.  Stout  is  not  enti- 
tled to  any  exemption  afforded  by  that  act.  The  statute  is 
plain  and  the  opinion  of  August  27,  1902,  is  equally  so. 
That  opinion  distinctly'  holds  that  under  rule  9  of  the  Civil 
Service  Regulations  then  in  force  Mrs.  Rogers  was  eligible 
to  be  reinstated  without  examination  if  the  position  for 
which  the  Secretary  of  War  had  made  a  requisition  was  in 
the  classified  service  at  the  date  of  such  requisition.  Upon 
that  point  there  seems  to  have  been  some  doubt. 

From  the  foregoing  it  ma}'^  be  said  that  the  act  of  April 
28,  1902,  is  material  in  the  consideration  of  this  case  only 
so  far  as  it  fixes  the  status  of  the  position  to  which  Mrs. 
Stout  seeks  reinstatement.  That  status  being  fixed  and  such 
position  being  one  of  the  ^'subsequent  vacancies"  referred 
to  in  the  opinion  of  June  23,  1902,  it  only  remains  to  apply 
the  "laws  and  regulations  governing  appointments  to  the 
civil  service." 
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At  the  time  the  act  of  April  28,  1902,  was  passed  and  the 
opinion  of  August  27,  1902,  was  rendered,  rule  9  of  the 
Civil  Service  Regulations  was  as  follows: 

"A  vacancy  in  any  position  which  has  been,  or  may  here- 
after be,  classified  under  the  civil  service  act,  may,  upon 
requisition  of  the  proper  officer  and  the  certificate  of  the 
Commission  be  filled  by  the  reinstatement,  without  examina- 
tion, of  any  person  who,  within  one  year  next  preceding  the 
date  of  requisition,  has,  through  no  delinquency  or  mis- 
conduct, been  separated  from  a  position  included  within  the 
classified  service  at  the  date  of  the  requisition  and  in  that 
department  or  office  and  that  branch  of  the  service  in  which 
said  vacancy  exists." 

Upon  the  basis  of  the  rule  as  it  then  stood  ther^  can  be  no 
doubt  as  to  Mrs.  Stout's  eligibility  for  reinstatement  to  one 
of  the  positions  transferred  to  the  classified  service  by  the 
act  of  April  28, 1902.  It  is  a  vacancy  thereafter ''  classified 
under  civil-service  act;  "the  proper  officer,  namely,  the  Sec- 
retary of  War,  has  made  requisition  upon  the  Commission 
for  a  certificate;  Mrs.  Stout,  through  no  delinquency  or 
misconduct,  was  separated  from  a  position  which  was,  at 
the  date  of  said  requisition,  and  is  now,  in  the  classified 
service,  and  is  ''  in  that  Department  or  office,  and  that  branch 
of  the  service  in  which  said  vacancy  exists."  The  limitation 
of  one  year  next  preceding  the  date  of  requisition,  it  is 
admitted,  has  no  application  to  Mrs.  Stout's  case  by  reason 
of  the  fact  that  she  is  a  soldier's  widow. 

But  rule  9  was  subsequently  amended.  The  rule  reads 
now,  as  it  read  at  the  date  of  Mrs.  Stout's  application  of 
July  6,  1905,  as  follows: 

"A  person  separated  without  delinquency  or  misconduct 
from  a  competitive  position,  or  from  a  position  which  he 
entered  by  transfer  or  promotion  from  a  competitive  posi- 
tion, may  be  reinstated  in  the  department  or  office  in  which 
he  formerly  served,  upon  certificate  of  the  Commission, 
subject  to  the  following  limitations: 

"(a)  The  separation  must  have  occurred  within  one  yeai 
next  preceding  the  date  of  the  requisition  of  the  nominating 
or  appointing  office^  for  such  certificate;  but  this  limitation 
shall  not  appl}^  to  a  person  who  served  in  the  civil  war  or 
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the  war  with  Spain  and  was  honorably  discharged,  or  his 
widow,  or  an  army  nurse  of  either  war. 

''  (i)  No  person  may  be  reinstated  to  a  position  requiring 
an  examination  different  from  that  required  for  the  position 
from  which  he  was  separated,  without  passing  an  appropri- 
ate examination/' 

The  crucial  question,  then,  is  whether  rule  9  was  so  nar- 
rowed by  amendment  as  to  exclude  Mrs.  Stout  from  its 
benefits.  And  the  doubt  arises  from  the  fact  that  the  old 
rule  permitted  reinstatement  if  the  position  from  which  the 
applicant  had  been  sepai*ated  was  in  the  classified  service  at 
the  date  of  the  requisition,  while  the  new  rule  reads,  *'  a 
person  separated,  without  delinquency  or  misconduct,  from 
a  competitive  position."  It  is  conceded  that  the  position  to 
which  Mrs.  Stout  seeks  reinstatement  is  now  both  classified 
and  competitive,  and  the  real  question  in  the  case  is  the  con- 
struction of  rule  9  as  it  now  stands.  Does  it  mean  that  in 
order  to  enjoy  its  benefits  the  applicant  for  reinstatement 
must  have  been  separated  from  a  poj^ition  which  was  com- 
petitive at  the  time  of  such  separation,  or  does  it  mean 
separation  from  a  position  which  is  nmc  competitive  irre- 
spective of  its  character  at  the  time  of  separation  ?  If  the 
latter,  Mrs.  Stout  is  clearlj'  within  the  rule  and  entitled  to 
its  benefits.  It  is  not  necessary  for  this  Department  to  con- 
strue the  rule  in  view  of  the  fact  that,  upon  that  point,  the 
Civil  Service  Commission  itself  has  done  so.  In  the  twenty- 
second  report  of  the  C/ivil  Service  Commission,  commencing 
at  page  42,  will  be  found  ''Civil  service  rules  promulgated 
by  the  President,  with  notes  by  the  Commission."  Rule  9 
appears  at  page  54,  and  the  fourth  note  of  the  Commission 
thereunder  reads  as  follows: 

''The  fact  that  a  position  was  unclassified,  or  classified 
and  excepted,  at  the  time  of  the  separation  therefrom  is 
immaterial  if  it  is  competitive  at  the  time  of  the  request  for 
reinstatement." 

At  the  time  Mrs.  Stout  resigned  her  position  it  was  un- 
classified and  therefore  non-competitive.  But  at  the  time 
of  her  request  for  reinstatement,  July  6,  1905,  the  position 
had  been  covered  into  the  classified  service  and  made  com- 
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petitive  by  the  act  of  April  28,  1902,  and  it  is,  therefore, 
specifically  covered  by  the  construction  of  the  Commission 
above  quoted. 

It  should  be  borne  in  mind,  however,  as  was  said  in  the 
opinion  of  August  27,  1902,  supra^  that  ''the  question  of 
reinstatement  is  one  of  administrative  discretion,  and  not 
to  be  granted  except  when  consistent  with  the  interests  of 
the  public  service." 
Respectfully, 

W.  H.  MOODY. 

The  President. 


NAVAL  OPFICER— PRIVATE  REPRIMAND  NO  BAR  TO  COURT- 
MARTIAL. 

A  private  reprimand,  administered  by  the  commander  in  chief  of  a 
fleet  to  a  naval  officer  in  accordance  with  the  recommendation  of  a 
coart  of  inquiry,  as  a  punishment  for  an  offense,  such  as  neglect  of 
duty,  is  no  bar  to  a  subsequent  trial  of  such'oflBcer  by  general  court- 
martial  for  the  same  offense. 

The  proceedings  of  a  board  of  inquest  or  of  a  court  of  inquiry  are  in 
no  sense  a  trial  of  an  issue  or  of  an  accused  person.  These  boards  per- 
form no  real  judicial  function,  but  are  convened  only  for  the  purpose 
of  informing  the  Department  in  a  preliminary  way  as  to  the  facts 
involved  in  the  inquiry. 

The  jeopardy  of  the  law  means  real  peril,  originally  of  life  or  limb,  and 
always  of  substantial  punishment  or  penalty.  There  must  be  a  trial 
upon  an  indictment  for  an  offense,  or  upon  some  equivalent  charge 
and  presentment,  as  by  court-martial,  submitting  a  definite  issue  and 
involving  conviction  or  acquittal. 

Department  op  Justice, 

June  16,  1906, 

Sir:  The  facts  submitted  in  your  letter  of  May  25  are 
these:  On  January  31,  1906,  Robert  B.  Rowland,  seaman. 
United  States  Navy,  while  in  the  U.  S.  S.  Rahifjow'^s  steam 
launch,  lying  off  the  U.  S.  S.  Cincinnati  at  Cavite,  P.  I., 
during  gun  practice  on  the  latter  vessel,  was  struck  in  the 
head  and  killed  by  a  bullet.  A  board  of  inquest  convened 
the  same  day  found  that  the  responsibility  for  the  death  was 
due  to  the  faulty  system  of  target  practice  on  board  the 
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Cincinnati.  A  court  of  inquiry,  ordered  by  the  comman- 
der in  chief  of  the  fleet  to  inquire  into  the  death  of  Rowland, 
found  that  the  commander  of  the  Cincinnati  was  guilty  of 
an  error  and  that  the  ordnance  officer  failed  in  his  duty  in 
that  bullet  catchers  were  not  used  on  the  guns,  and  recom- 
mended that  no  further  proceedings  be  had,,  but  that  the 
commander  and  the  ordnance  officer  should  be  admonished 
for  their  neglect.  The  commander-in-chief  addressed  pri- 
vate letters  of  reprimand  to  the  two  officers,  stating  that  he 
did  not  consider  that  merely  to  admonish  them  was  treating 
the  matter  with  the  serious  importance  it  deserved. 

It  appears  that  the  President  has  now  addressed  a  letter 
to  you,  asking  whether  a  heavier  punishment  may  not  be 
administered  to  the  two  officers  in  question;  whereupon  you 
ask  me  whether,  in  my  opinion,  "a  private  reprimand,  ad- 
ministered b}'  the  commander  in  chief  of  a  fleet  as  a  pun- 
ishment for  such  an  offense  as  neglect  of  duty,  is  a  bar 
to  subsequent  trial  by  general  court-martial  for  the  same 
offense."  That  is  to  say,  the  inquiry  here  is  whether  the 
principle  of  jeopardy  is  applicable  and  bars  trial  by  court- 
martial. 

The  jeopardy  of  the  law  means  a  real  peril,  originall}'^  of 
life  or  limb,  and  always  of  substantial  punishment  or  pen- 
alty. The  provision  of  the  Constitution  is  (Fifth  Amend- 
ment): "Nor  shall  any  person  be  subject  for  the  same 
offense  to  be  twice  put  in  jeopardy  of  life  or  limb." 
Another  fundamental  idea  is  that  there  must  be  a  trial 
upon  an  indictment  for  an  offense,  or  upon  some  equivalent 
charge  and  presentment,  as  by  court-martial,  submitting  a 
definite  issue  and  involving  conviction  or  acquittal.  The 
person  must  be  in  danger  of  condemnation;  a  mere  inquiry 
or  other  informal  proceeding  (informal  in  a  judicial  sense), 
ending  in  a  reprimand,  does  not  satisfy  either  element  of 
the  prin(!iple  of  second  jeopardy.  Of  course,  if  there  is  a 
trial  in  some  form,  which  wight  result  in  conviction  and 
punishment,  the  jeopardy  is  none  the  less  complete  and 
valid  as  a  bar  to  another  trial  because,  in  fact,  it  issues  in  a 
simple  rebuke;  for  a])solute  acquittal,  if  the  peril  is  real,  is 
equally  a  bar.     These  views  indicate  the  logic  underlying 
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the  old  common-law  pleas  of  autrefois  convict  and  autrefois 
aeqriit. 

Applying  these  doctrines  to  the  case  before  us,  we  find 
that,  first,  there  was  a  board  of  inquest — an  inciuiry,  that  is — 
to  learn  how  the  deceased  came  to  his  death  (Navy  Regula- 
tions, art.  1775-1777).  Then  there  was  a  court  of  inquiry 
(Articles  for  the  Government  of  the  Nav\%  55-()0)  to  inves- 
tigate the  facts  more  minutely,  to  fix  the  csuise  of  and 
responsibility  for  the  death,  and  make  findings  in  the  mat- 
ter for  the  information  and  action  of  the  Executive.  Neither 
of  these  l^oards  performed  any  real  judicial  function, 
although  the  court  of  inquiry  rendered  an  '^opinion,"  rec- 
ommending that  the  two  officers  should  be  admonished. 
Both  boards  were  convened  for  the  purpose  of  informing 
the  Department  in  a  preliminary  wny  as  to  the  facts,  to  lead 
to  further  action — that  is,  to  trial — if  that  should  be  deemed 
necessary  or  advisable.  But  neither  proceeding  was  a 
'•trial,"  in  any  sense,  of  z\\  issue  or  of  an  accused  person. 
Indeed,  no  accusation  or  charge,  technically,  has  yet  been 
made,  and  the  only  result  so  far  of  the  Department  inqui- 
1  ies  is  a  private  reprimand,  not  even  entered  on  the  ship's 
log.  In  other  words,  there  was  no  trial,  and  no  peril  of 
punishment  and  no  real  punishment:  simply  the  admonition 
of  a  reprimand. 

I  do  not  think  that  this  view  of  the  matter  is  materially 
affected  by  the  fact  that  article  24,  sec.  1()24,  R.  '^. .,  pro  form  (t^ 
recognizes  a  private  reprimand  as  a  ''  punishment." 

Under  these  circ;unstances  1  am  of  opinion  that  the  officers 
in  question  may  be  subjected  to  trial  by  court-martial,  and 
1  have  the  honor  to  advise  you  accordingly. 
Verv  respectfullv, 

W.  11.  MOODY. 

The  Skcretary  of  the  Navy. 
1324:-5— VOL  L>5— 04 40 
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jrh  I-'  ^'^^  ^^^  ^*^*''  ^''  granting  to  the  State  of  Minne- 

T'/ieHt'f'  '  *        and  overflowed  lands  unfit  for  cultivation  within  it«s 

'^"^'       .'j^.^  j^rant  i?2  prnumti,  the  intention  of  CongrePs*  l»fin<r  to  ai'.e 

'""',  '  .wi/ iiil  tith*  immediately  to  the  State  of  all  the  lands  thenl»v 

ite^h  »^^  ajrainst  claimant.s  attempting  to  initiate  rights  afterwards, 

tvcent  nn<ler  laws  tlieretofore  enacted. 

The  refjuir**'"*'"^  f*^  the  second  section  of  that  act  (partly  contained  in 

.a(»ction  2490,  Revised  Statutes) ,  that  the  selection  of  surveyecl  lands 

should  Ik*  ma<le  within  two  years  from  the  adjournment  of  the  leiris- 

laturc  of  the  State  at  it,**  next  se>sion  after  the  date  of  the  act.  and 

as  to  all  uusurveyed  lands  within  two  years  after  such  a«ljournnient 

after  notice  by  the  Secretary  of  the  Interior  to  the  governor  of  the 

State  that  the  surveys  have  been  completed  and  confinned,  was  not  a 

condition  or  limitation  of  the  grant,  but  merely  a  direction  to  the  Sei'- 

retary  of  the  Interior. 

]iy  section  2490,  Revised  Statutes,  selections  are  tf>  be  matle  under  si^c- 

tion  24H()  (the  act  of  Se])tember  28,  1850),  and  not  as  provided  by  the 

act  of  March  12,  1800,  and  the  act  of  March  2,  1849,  relating  to  swanij* 

landH  in  Louisiana. 

The  authority  conferre<l  by  the  act  of  June  27,  1902  (82  Stat.,  40l\  402'. 

upon  the  Forester  of  the  Department  of  Agriculture  to  select  lands 

from  certain  Indian  reservations  to  c<>nstitute  a  forest  re>erve,  <li<i  not 

authorize  bin;  to  reserve  the  swamp  lands  conveyed  to  the  State  of 

Minnesota  by  the  act  of  March  12,  1860. 

The  (rr(»ation,  sul>se<iuent  to  the  pa^^saize  of  the  act  of  March  12,  18*)0,  of 

im  ln<lian  reservation  upon  the  lands  which  were  free  public  lands  at 

the  date  of  the  pa.*^sage  of  that  act,  did  not  give  the  Indians  siu'h  title 

to  swamp  lands  embraced  within   the  limits  of   tlie  reservation  as 

will  pnivent  the  fulfillment  of  the  Government's  grant  of  lands  to 

Minnesota. 

Department  of  Justice, 

j7/n(^  J5,  1906. 

Sir:  I  have  received  your  letter  stating  that,  *'  upon  the 
initiative  of  the  DepartnuMit  of  Aorriculture  and  at  the  re- 
(liiest  of  the  Secretary  thereof,"  you  transmit  for  my  con- 
sidciation  a  comnumioation  from  him  ''wherein  certain 
sii^o(\sti()ns  are  made  and  criticism  offered  of  the  adminis- 
tration ''  by  your ''  Department  of  the  act  of  March  12,  18t)0 
(12  Stat.,  .*^»),  which  makes  a  grant  of  swamp  and  overflowed 
lands  to  tlio  States  of  Minnesota  and  Oregon/' 

The  Secrotiiry  of  Agriculture,  in  a  letter  inclosed  by  you, 
says  that — 

"  The  State  of  Minnesota  has  IBled  in  the  Department  of 
the  Interior  lists  of  selection  under  the  act  of  March  12, 
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1860  (12  Stat.,  3),  for  17,000  acres  of  claimed  swamp  lands 
in  the  Chippewa  Indian  Reservation  in  Minnesota,  reserved 
by  Executive  order  of  May  20,  1874,  the  treaties  of  May  7, 
18H4  (13  Stat.,  693),  and  March  19,  1867  (16  Stat.,  719),  and 
Executive  order  of  November  4,  1873.  These  lists  are 
pending  in  your  Department,  and  embrace  6,296  acres 
within  the  Minnesota  National  Forest  Reserve  which  was 
classified  as  timber  land  by  your  Department  and  selected 
by  the  Forester  of  this  Depailment  under  the  act  of  June 
27,  1902  (32  Stat.,  400),  and  more  than  1,800  acres  of  land 
for  which  payment  to  the  Indians  was  provided  by  the  act 
of  Augast  19,  1890  (26  Stat.,  357)." 

Therefore  you  request  my  opinion  upon  questions  stated 
by  you,  as  follows; 

''First.  Does  the  act  of  March  12,  1860,  fmjpra^  make  a 
grant  iyi  pne.'tenti  to  the  State  of  Minnesota  of  all  swamp 
and  ovei-flowed  lands  thereby  rendered  unfit  for  cultivation 
within  said  State. 

''  Second.  If  said  act  makes  a  present  grant  of  lands  to 
be  thereafter  identified,  do  the  provisions  of  the  second  sec- 
tion create  a  condition  subsequent  annexed  to  an  estate  in 
fee,  or  do  such  provisions  merely  confer  a  right  or  privilege 
of  selection  upon  the  State  not  found  in  the  swamp-land  act 
of  September  28,  1850. 

"Third.  If  you  should  conclude  that  said  second  section 
imposes  any  limitation  whatever  upon  the  grant,  either  as 
a  condition  precedent  or  as  condition  subsequent,  did  the 
acceptjince  by  the  State  of  the  plan  of  adjustment  proposed 
by  the  land  department  with  reference  to  the  field  notes  of 
the  Government  surv^eys  as  a  basis  of  identification  amount 
to  a  selection  by  the  State  within  the  meaning  of  said  sec- 
tion.    (See  Copp's  Land  liaws,  vol.  2,  p.  1081.) 

"Fourth.  If  the  provisions  of  the  second  section  create 
a  condition  subsequent,  do  the  acts  of  Congress  referred  to 
by  the  Secretary  of  Agriculture  amount,  in  the  exercise  of 
a  right  of  forfeiture,  to  a  legislative  assertion  of  ownership 
of  the  property  on  account  of  a  breach  of  the  condition." 

The  act  of  March  12,  1860,  is  as  follows: 

"That  the  provisions  of  the  act  of  Congress  entitled  'An 
act  to  enable  the  State  of  Arkansas  and  other  States  to  re- 
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claim  the  swamp  lands  within  their  limits,'  approved  Sep- 
tember twenty-eight,  eighteen  hundred  and  fifty,  be,  and  the 
same  are  hereby,  extended  to  the  States  of  Minnesota  and 
Oregon:  Provided^  That  the  grant  hereby  made  shall  not 
inehide  any  lands  which  the  Government  of  the  United 
States  may  have  reserved,  sold,  or  diposed  of  (in  pursuance 
of  any  law  heretofore  enacted)  prior  to  the  confirmation  of 
title  to  be  made  under  the  authority  of  the  said  act. 

"  Sec.  2.  That  the  selection  to  be  made  from  lands  already 
surveyed  in  each  of  the  States,  including  Minnesota  and 
Oregon,  under  the  authority  of  the  act  ^foresaid,  and  of  the 
act  to  aid  the  State  of  Louisiana  in  draining  the  swamp 
lands  therein,  approved  March  second,  one  thousand  eight 
hundred  and  forty-nine,  shall  be  made  within  two  years 
from  the  adjournment  of  the  legislature  of  each  State  at  its 
next  session  after  the  date  of  this  act;  and,  as  to  all  lands 
hereafter  to  be  surve^^ed,  within  two  ye^irs  from  such  ad- 
journment at  the  next  session,  after  notice  by  the  Secretary 
of  the  Interior  to  the  (iovernor  of  the  State  that  the  sur- 
veys have  been  completed  and  confirmed/' 

And  the  act  of  September  28, 1850  (9  Stat,  519), provides 
that: 

''To  enable  the  State  of  Arkansas  to  construct  the  neces- 
sary levT»es  and  drains  to  reclaim  the  swamp  and  overflowed 
lands  therein,  the  whole  of  those  swamp  and  overflowed 
lands,  made  unfit  thereby  for  cultivation,  which  shall  remain 
unsold  at  the  passage  of  this  act,  shall  be,  and  the  same  are 
hereby,  granted  to  said  State. 

'"Sec.  2.  It  shall  be  the  duty  of  the  Secretary  of  the 
Interior,  as  soon  as  may  be  pi^acticable  after  the  passjige  of 
this  act,  to  make  out  an  accurate  list  and  plats  of  the  lands 
described  as  aforesaid,  and  tmnsmit  the  same  to  the  governor 
of  the  State  of  Arkansas,  and,  at  the  request  of  said  gov- 
ernor, cause  a  patent  to  be  issued,  to  the  State  therefor;  and 
on  that  patent,  the  fee  simple  to  said  lands  shall  vest  in  the 
sjiid  State  of  Arkansas,  subject  to  the  disposiil  of  the  legis- 
lature thereof." 

Your  first  question  is  whether  the  swamp  land  grant  is  a 
grant  ///  y;>/v< .sv  }tii  to  the  State  of  Minnesota  of  all  the  swamp 
lands  therein,  to  be  afterwnrds  identified. 
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I  shall  not  dwell  upon  this  question,  because  your  Depart- 
ment and  the  courts  have  frequently  held  that  it  is  such  a 
gmnt. 

It  has  been  held  that  the  legal  title  does  not  pass  until 
patent,  and  that  when  it  does  pass  it  relates  to  the  date  of 
the  granting  act.  {Rogers  Locomotlre  Worl^^  v.  Emigrant 
Company,,  16411.  S.,  659,  570;  Michigan  Land  and  Lumher 
Company  v.  Rmt,  168  U.  S.,  589,  591.) 

Aside  from  the  decisions,  it  seems  clear  that  the  ititention 
of  Congress  was  to  give  the  beneficial  title  immediately  to 
the  State  of  all  swamp  lands  in  it,  as  against  claimants 
attempting  to  initiate  rights  afterwards,  except  under  laws 
theretofore  enacted. 

Thus,  section  1  of  the  act  of  1860  makes  the  exception 
that  the  grant  should  not  include  an)'  lands  which  the  Gov- 
ernment may  have  ''  reserved,  sold,  or  disposed  of  (in  pur- 
suance of  any  law  heretofore  enacted)  prior  to' the  confirma- 
tion of  title  to  be  made  under  the  authority  of  the  said 
act"  (the  said  act  being  that  of  September  28,  1850,  above 
referred  to).  The  confirmation  of  title  under  that  act 
would  be  the  patenting.  And  an  act  in  pari  mateina,^  that 
of  March  2,  1855,  for  the  relief  of  purchasers  and  locators 
of  overflowed  and  swamp. lands,  provides  that  where  the 
States  have  sold  before  patent  and  lands  have  been  taken  up 
by  preemptors,  etc.,  the  Federal  (Government  should  pay 
over  to  the  State  the  price  received,  thus  recognizing  the 
beneficial  ownership  to  be  in  the  State  before  patent  to  it. 
See  also  Wright  v.  Ronchtrry  (121  T.  S.,  488),  holding,  in 
eSect,  that  the  patent  is  little  more  than  a  muniment  of 
title  to  lands  alread}'^  belonging  to  the  State. 

You  next  ask  whether  the  provisions  of  section  2  of  the 
act  of  March  12,  I860  (12  Stat.,  3),  contain  a  condition  pre- 
cedent or  condition  subsequent,  and  you  follow  this  up  by 
questions  as  to  compliance  or  non-compliance  with  the  sup- 
posed condition  precedent  and  forfeiture  and  entry  under 
the  supposed  condition  subsequent. 

The  condition  precedent  or  subsequent  supposed  to  exist 
is  that  there  must  be  a  selection  of  the  land  within  two  vears 
from  the  adjournment  of  the  legislature  of  the  State,  after 
notice  by  the  Secretary  of  the  Interior  to  the  governor  that 
surveys  have  been  completed  and  confirmed.     The  original 
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object  of  this  notice  seems  to  have  been  to  enable  the  legis- 
ture  to  provide  funds  to  pay  for  a  selection  hy  the  secretary 
and  surveyor-general.  (See  sec.  2  of  the  act  of  1860 
above  referred  to,  and  the  act  of  Mar.  2,  1849,  it  refers  to, 
relating  to  swamp  lands  in  Louisia-na.)  However,  one  of 
the  courts  and  the  land  office  seem  to  have  regarded  the  act 
of  1849,  as  embraced  in  that  of  1860,  as  requiring  a  selection 
by  the  State.     It  was  one  at  the  expense  of  the  State. 

Section  2  of  the  act  of  1860  is  no  longer  in  force,  portions 
of  the  act  being  embraced  in  the  Revised  Statutes  (sees. 
2490,  5596). 

Section  2490  of  the  Revised  Statutes  omits  from  that 
second  section  the  reference  to  the  act  of  March  2,  1849, 
concerning  swamp  lands  in  Louisiana,  and  section  2480  of 
the  Revised  Statutes  takes  us  back  from  section  2  of  the  act 
of  18()0  to  the  act  of  September  28,  1850,  in  the  matter  of 
selecting  or  identifying  the  swamp  lands.  By  section  2490 
selections  are  made  under  the  act  of  1850  (embodied  in  Rev. 
Stat.,  sec.  2480),  and  not  as  jn-ovided  in  the  act  of  18(10  and 
the  act  relating  to  Louisiana.  Under  the  act  of  1850,  as 
held  by  Secretary'  Schurz  (Copp's,  Pub.  Land  Laws,  vol.  2, 
p.  1091),  and  in  IVn(/ra  v.  Mnnz  (29  Fed.  Rep.,  830),  the 
selection  was  to  l>e  made  by  the  Sec7*e(ary  of  the  Interior 
and  not  by  the  State. 

The  provision  of  the  act  of  1850,  as  embodied  in  Revised 
Statutes,  section  2480,  is  as  follows: 

^'It  shall  be  the  duty  of  the  Secretary  of  the  Interior  to 
make  accurate  lists  and  plats  of  all  such  lands,  and  tiansmit 
the  same  to  the  governors  of  the  several  States  in  which 
such  lands  may  lie,  and  at  the  request  of  the  goveinor  of 
any  Stat(^  in  which  said  swamp  and  overflowed  lands  may 
be,  to  cause  {patents  to  be  issucul  to  said  State  therefor,  con- 
veying to  said  State  the  fee  simple  of  said  land." 

If  the  selection  or  identification  of  the  land  is  to  be  made, 
not  by  the  State  grantee,  ))ut  by  the  grantor's  officer,  then 
the  recjuirement  of  Revised  Statutes,  section  2490,  that  it 
should  ])e  made  within  two  years,  can  hardl}'  have  been  in- 
tended as  a  condition  or  limitation  of  the  grant.  It  is  a 
direction  to  the  Secretary  of  the  Interior  merely. 

Treating  it  as  merely  directory,  it  still  might  be  urged  that. 
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if  not  j'^et  complied  with,  the  rights  of  a  third  party  coming 
in  ought  to  be  protected. 

Without  saying  that  this  principle  should  not  in  some 
cases  be  applied,  as  it  was  by  the  Secretary  of  the  Interior 
in  'l'!^  L.  I).,  p.  805,  it  seems  to  me  there  are  not  at  present 
intervening  rights  which  should  sbmd  in  the  way  of  the  ful- 
tillment  of  this  grant  to  the  State. 

Obviously  the  forestry  reservation  referred  to  by  the 
Secretary  of  Agriculture  does  not  constitute  an  obstacle  of 
the  kind  referred  to,  because  forestry  reservations  do  not 
belong  to  third  parties,  but  to  the  (jovernment. 

The  rights  of  the  Indians  in  or  to  the  reservation  estab- 
lished after  1860  upon  free  public  lands  seem  now  to  have 
been  reduced  by  the  act  of  January  14,  1889,  to  a  right  to 
receive  the  proceeds  in  money  of  the  lands  instead  of  keep- 
ing the  lands  themselves — that  is  to  say,  supposing  the  sub- 
sequent creation  of  the  Indian  reservation  upon  'ands  which 
were  free  public  lands  at  the  date  of  the  swamp  land  grant 
gave  the  Indians  any  title  to  swamp  lands. 

I  do  not  think  any  such  supposed  rights  of  the  Indians  to 
money  should  now  stand  in  the  wa}'  of  the  fulfillment  of 
the  Government's  grant  of  the  lands  to  the  State.  Equiva- 
lent money  could  be  paid  to  the  Indians,  if  any  is  due  for 
swamp  lands  in  the  former  reservation. 

Treating  the  matter,  then,  as  wholly  one  between  the 
(rovernment  and  the  State,  I  do  not  think  that  the  creation 
of  a  forestry  reserve,  under  a  general  law  authorizing  the 
forestry  officer  to  select  lands  for  such  reserve  and  not  by  a 
direct  act  of  Congress  specifying  the  lands  to  be  included 
in  such  reserve,  should  be  held  to  authorize  the  forestry 
officer  to  include  these  swamp  lands. 
Respectfully, 

ciiarlp:s  w.  russell, 

Assist (f /it  Att(/n)ri/'  (wenernJ, 
Approved: 

W.  H.  MOODY. 
The  Secretary  of  the  Interior. 
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RAILROAD    LAND    GRANTS— APPLICATION   OF    CASE   OF 
SJOLI  r,  DRESCHEL. 

The  Secretary  of  the  Interior,  in  the  administration  of  the  Beveral  land 
jjrants  to  railroads,  is  not  Ix)u:k1  to  follow  the  broad  principles  quoted 
in  the  decision  of  the  Supreme  Court  in  the  case  of  *S/o/i  v.  Dremhel 
(UH)  U.  S.,  564),  hut  may  confine  what  is  said  therein  to  a  ntate  of  facty 
t^iniilar  to  tho?e  then  before  the  court. 

No  title  pasjies  to  lieu  lands  before  approval  by  the  Secretary  of  the 
Interior  of  the  company's  list  of  selections;  and,  when  so  approved, 
the  lands  are  to  l>e  considered  as  fully  selected  as  of  the  date  of  the 
listing,  so  tus  to  give  to  the  company  superiority  over  the  right  of  home- 
stead or  preemption  claimants  settling  after  the  listing  by  the  company. 

Department  of  Justice, 

Jun^^  19,  1900. 

Sir:  I  have  received  your  request  for  an  opinion,  in  which 
you  say: 

''In  a  decision  of  the  Supreme  Court  of  the  United  States 
announced  December  18,  1005,  in  the  case  of  Pcfer  O,  Sjoli 
V.  CharleH  Drenchd  (190  U.  S.,  5t)4),  involving  title  to  a  tract 
of  land  within  the  first  indemnity  limits  of  the  grant  of 
public  lands  made  by  the  act  of  Congress  of  July  2,  ISOl 
(18  Stat.,  3^)5),  to  the  Northern  Pacitic  Railroad  Company, 
it  was  held,  among  other  things,  upon  propositions  deduced 
'from  numerous  cases'  in  that  court  relating  to  said  act: 

"1.  That  no  rights  to  lands  within  indemnity  limits  will 
attach  in  favor  of  the  railroad  company  until  after  selec- 
tions made  by  it  with  the  approval  of  the  Secretary  of  the 
Interior. 

""2.  That  up  to  the  time  such  approval  is  given,  lands 
within  indemnity  limits,  although  embraced  by  the  com- 
pany's lists  of  selections,  are  subject  to  be  disposed  of  by 
the  United  States,  or  to  be  settled  upon  and  occupied  under 
the  preemption  and  homestead  laws  of  the  United  States. 

"3.  That  the  Secretary  of  the  Interior  has  no  authority 
to  withdraw  from  sale  or  settlement  lands  that  are  within 
indemnity  limits  which  have  not  been  previously  selected, 
with  his  approval,  to  supply  deficiencies  within  the  place 
limits  of  the  company\s  road. 

"The  cases  which  it  is  said  justify  these  deductions  are 
cited  in  a  foot-note  cit  the  bottom  of  page  2  of  the  decision." 
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You  point  out  that  in  the  case  under  consideration  the 
facts  were  that  prior  to  the  time  when,  in  pursuance  of  the 
regulations  of  the  Department,  the  railroad  company  filed 
its  list  of  selections  of  indemnity  lands,  Sjoli  settled  upon 
the  land,  the  settlement  bein^  in  1884:  and  the  listing  by 
the  company  in  1885;  that  your  Department  has  been 
holding  that  the  listing  of  the  lands  by  a  company  segre- 
gates the  land  until  final  action  by  the  Secretary  in  approv- 
ing or  disapprovmg  the  selections;  and  that  the  decision  by 
the  Supreme  Court,  followed  literally,  invites  settlement 
and  entry  while  selections  await  approval,  and  may  result  in 
defeating  all  pending  indemnity  selections.  You  say  that 
you  are  not  inclined  to  give  such  broad  effect  to  the  decision 
if  it  can  be  avoided,  and  submit  the  question  whether  the 
Land  Department,  in  the  administration  of  the  several  grants, 
is  bound  to  follow  the  broad  principles  quoted  from  this 
decision,  or  whether  the  same  should  be  construed  with  due 
regard  to  the  particular  facts  set  foith  in  the  case  before  the 
court  and  limited  accordingly. 

You  say  you  do  not  recall  any  decision  of  the  Supreme 
Court  to  the  effect  that  an  inchoate  right  is  not  secured 
upon  the  filing  of  the  company's  list  of  selections. 

The  language  in  the  case  referred  to,  in  my  opinion,  does 
not  seem  to  be  intended  to  cover  all  land  grants,  but  that  to 
the  Northern  Pacific  Railroad  Company  which  contains,  in 
section  6,  certain  special  language  applying  the  homestead 
and  preemption  laws  to  lands  along  the  line  of  the  railroad. 
It  is  for  this  reason  that  the  court  referred,  first  of  all,  to 
lltwltt  V.  Schuliz(X^^  ^'  S'j  139),  and  refers  to  so  many 
other  cases  concerning  the  Northern  Pacific  Railroad  gmnt. 

There  is,  accordingly,  less  reason  for  following  the  princi- 
ples as  stated  by  the  court  in  questions  arising  under  other 
grants  than  in  questions  arising  in  the  adjustment  of  the 
Northern  Pacific  grant. 

Undoubtedly  the  Supreme  Court  has  said,  and  repeatedly 
said,  that  no  title  passes  to  lieu  lands  before  approval  by 
the  Secretary  of  the  company's  list  of  selections;  and  the 
court  has  stated,  as  to  the  Northern  Pacific  grant  especially, 
that  the  Secretary  has  no  authority  to  withdraw  lands  from 
sale  or  settlement  which  have  not  been  previously  selected 
with  his  approval.. 
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But  in  a  case  which  has  not  been  referred  to  either  bv 
you  or  by  the  court  in  Sjnll  v.  Drrsc/tt/^  namely,  <Jreg<m 
and  California  Railroad  Company  v.  Vnited  States  (189 
U.  S.,  112),  the  court  uses  the  following  language: 

'^  Now,  it  has  long  been  settled  that  while  a  railroad  com- 
pany, after  its  definite  location,  acquires  an  interest  in  the 
odd-numbered  sections  within  its  place  or  gi-anted  limits, 
which  interest  relates  back  to  the  date  of  the  granting  act, 
the  rule  is  otherwise  as  to  lands  within  indemnity  limits. 
As  to  lands  of  the  latter  class,  the  company  acquires  no 
interest  in  any  specific  section*^  until  a  selection  is  made 
with  the  approval  of  th(»  l-.and  Department;  and  then  its 
right  relates  to  the  date  of  the  selection." 

This  seems  to  mean,  and  in  fact  no  other  meaning  can  be 
made  out  of  it,  that  wlien  the  Secretary  approves  the  lists  of 
the  lands,  the  lands  are  to  be  considered  as  f  idly  selected  as 
of  the  (late  of  listing.  This  appears  to  be  the  real  question 
as  to  which  you  are  concerned-  that  is  to  say,  whether, 
when  there  is  an  approval  by  the  Secretary,  the  selection  of 
the  railroad  company  relates  hack  to  the  date  of  the  listing, 
so  as  to  give  it  sui)eriority  over  the  right  of  the  homestead 
or  preemption  claimant  settling  after  the  listing  by  the 
company. 

Whalyou  desire  me  to  decide  is,  as  1  understand,  whether 
the  language  in  the  Sjoti  ease  requires  you  to  give  no  effect 
to  the  company's  list,  if  afterwards  approved  by  you,  or 
befoie  you  for  approval,  as  against  homestead  or  preemption 
claimants  settling  after  the  company  Hies  its  list. 

Th(»  court  seems  careful  to  avoid  so  deciding  in  Sjoliw 
DrcM'liiL  because  it  takes  pains  to  point  out  that  there  nerer 
was  any  approval  of  the  lists  in  that  case,  and  repeatedly 
alludes  to  the  fact  of  the  settling  of  Sjoli  hfore  the  listing 
by  the  company.  In  Ileirift  v.  jSc/tnlt-z  also,  it  points  out 
that  the  settlement  was  prior  to  the  listing  and  to  any 
attempt  at  selection  on  the  part  of  the  company. 

I  have  been  unable  to  find  a  case  in  w^hich  the  court  has 
had  before  it  for  consideration  a  preemption  or  homestead 
claim  originating  after  the  listing  by  the  company  and  has 
held  that  the  listing  would  not  give  the  superior  right  to 
the  company  either  by  relation  of  its  title  from  approval 


Digitized  by  LjOOQ IC 


The  Secretary  of  the  Tnteri<yi\  636 

by  the  Secretary  to  the  date  of  the  tiling  of  its  list  of  selec- 
tions or  by  the  mere  operation  of  priority  of  action  in  favor 
of  one  of  two  claimants  equally  entitled  to  tike  the  land. 

In  Column  V.  Virgin ia  (6  Wheat.,  81H)),  the  Supreme 
Court,  by  Chief  Justice  Marshall,  says: 

''The  counsel  foi*  the  defendant  in  error  ur^e,  in  opposi- 
tion to  this  rule  of  construction,  some  dicta  of  the  court,  in 
the  case  of  Marhury  v.  Madlmft, 

'*lt  is  a  maxim  not  to  be  disregarded  that  general  expres- 
sions, in  every  opinion,  are  to  be  tiiken  in  connection  with 
the  case  in  which  those  expressions  are  used.  If  they  go 
beyond  the  case,  they  may  be  respected,  but  ought  not  to 
control  the  judgment  in  a  subsequent  suit  when  the  very 
point  is  presented  for  decision.  The  reason  of  this  maxim 
ii^  obvious.  The  question  actually  before  the  court  is  inves- 
tigated with  care,  and  considered  in  its  full  extent.  Other 
principles  which  may  serve  to  illustrate  it  are  considered  in 
their  relation  to  the  case  decided,  but  their  possible  bearing 
on  all  other  cases  is  seldom  completely  investigated. 

''  In  the  case  of  Marhnry  v.  Ma<ifi<o))^  the  single  question 
before  the  court,  so  far  as  that  case  can  be  applied  to  this, 
Avas  whether  the  legislature  could  give  this  court  original 
jurisdiction  in  a  case  in  which  the  Constitution  had  clearly 
not  given  it,  and  in  which  no  doubt  respecting  the  construc- 
tion of  the  article  could  possibly  be  raised.  The  court 
decided,  and  wo  think  very  properly,  that  the  legislature 
could  not  give  original  jurisdiction  in  such  a  case.'' 

In  my  opinion  the  language  of  Chief  Justice  Marshall 
applies  to  the  question  you  submit  to  me,  and  3'ou  are  not 
bound  to  follow  the  l>road  language  in  Sjoli  v.  Drenelnjl^  but 
may  confine  what  is  said  in  that  case  to  a  state  of  facts  simi- 
lar to  the  one  before  the  ccmrt,  which  involved  a  settlement 
by  the  preemptor  prior  to  the  listing  by  the  compan\%  the 
patenting  of  the  land  to  the  preemptor,  and  no  approval  at 
any  time  of  the  list  of  selections  filed  by  the  company. 

Respectfullv, 

CHARLES  W.  KUSSP:LL, 

AsstHtant  Attorney- Gt jural. 
Approved: 

W.  H.  MOODY. 
The  Seckktauv  of  the  Interior. 
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ASSISTANT    TREASURER— HOLDING  OVER— QUALIFICATION 
OF  SUCCESSOR. 

An  Aseistant  Treasurer  of  the  United  States  may  lawfully  continue  to 
perform  the  duties  of  his  office  after  the  expiration  of  his  term  of  four 
years,  and  until  the  qualijcation  of  his  successor,  Congref®  having 
expressly  provided  in  the  acts  of  March  2,  1895  (28  Stat.,  808,  844), 
for  the  continuance  in  office  of  all  officers  of  the  Treasury  Department 
under  similar  conditions. 

The  sureties  on  the  bond  of  an  assistant  treasurer  continue  liable  for  his 
acts  while  continuing  in  office  after  the  expiration  of  his  term  and 
until  the  qualification  of  his  successor. 

The  Secretary  of  tlie  Treasury  may  defer  the  qualification  of  an  assistant 
treasurer  until  a  pn^per  count  can  be  made  of  the  funds  in  the  sub- 
treasury  under  a  predecessor,  in  accordance  with  the  custom  of  the 
Treasury  Deimrtnient. 

Department  of  Justice, 

June  27,  1906. 

Sir:  The  questions  which  you  ask  me  by  your  letter  of 
June  "2^  are  briefly  these:  (1)  Ma}'  the  assistant  treasurer 
of  the  United  States  at  San  Francisco,  who  was  recently 
reappointed  but  has  not  yet  qualified,  continue  to  perform 
the  duties  of  his  ofhce  after  the  expiration  of  his  term  of 
four  3' ears  and  until  he  has  qualified;  (2)  are  the  sureties 
on  his  bond,  given  under  his  former  commission,  liable  for 
his  acts  while  so  continuing  in  ofiice  and  until  the  qualifica- 
tion of  his  successor;  (3)  is  the  Secretary  of  the  Treasury 
authorized  to  defer  the  qualification  of  the  assistant  treas- 
urer under  his  new  conmiission  until  a  proper  count  can 
be  made  of  the  funds  in  his  possession,  according  to  the 
custom  of  the  Treasury  Department. 

It  appears  that  Julius  Jacobs,  the  assistant  treasurer  in 
question,  was  appointed  on  May  28, 1902,  for  a  term  of  four 
years  from  that  date;  that  he  was  reappointed  on  May  9, 
1906,  for  a  ^'  term  of  four  years  from  the  date  of  oath;"  and 
that  he  has  not  yet  tiiken  the  oath  under  his  new  com- 
mission. You  state  that  it  isdesii*able  that  his  qualification 
under  his  new  appointment  be  deferred  until  a  count  can  be 
made  of  the  moneys  in  his  custody,  for  the  purpose  of  fix- 
ing the  liability  of  the  sureties  under  the  old  and  new  bonds, 
and  that  this  can  not  be  done  at  the  present  time,  owing  to 
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the  inaccessibility  of  some  of  the  vaults  of  the  subtreasury 
at  San  Francisco  due  to  the  recent  earthquake  and  fire. 

You  refer  to  my  opinion  of  January-  11,  1905  (25  Opin., 
332),  which  held  that  an  Interstate  Commerce  Commissioner 
can  not  lawfully  continue  to  at^t  as  Commissioner  after  his 
term  of  office  as  fixed  by  law  has  expired.  In  support  of 
this  view  I  quoted  from  certain  opinions  of  my  predecessors 
(14  Opin.,  259;  17  Opin.,  048),  holding,  respectively,  that  a 
surveyor  of  customs  and  a  bureau  chief  in  the  Nav}'  Depart- 
ment could  not  lawfully  hold  over  after  the  expiration  of 
the  terms  for  which  they  were  appointed.  It  is  to  be  no- 
ticed that  in  none  of  thes(»  cases  was  there  an}'  provision  by 
Congress  for  holding  over,  and  the  conclusions  reached  were 
based  on  the  general  rule  that  where  Congress  has  not  au- 
thorized an  ofiicer  to  hold  over  until  his  successor  is  ap- 
pointed and  has  qualified  his  incumbency  must  be  deemed  to 
cease  at  the  end  of  his  term. 

Here  the  case  is  different.  Congress  has  expressly  pro- 
vided in  the  acts  of  March  2,  18t>5  (28  Stat.,  ^^)^,  S44),  for 
the  continuance  in  office  of  all  officers  under  the  Treasury 
Department  after  the  date  of  the  ex})iration  of  their  terms 
of  office  and  before  the  appointment  and  qualification  of 
their  successors,  and  also  for  the  waiving  of  the  reciuirement 
of  a  new  l)ond  during  that  period  in  the  discretion  of  the 
officer  whose  duty  it  is  to  take  and  approve  such  bonds.  The 
provisions  referred  to  are  as  follows: 

'•  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby, 
authorized  and  directed  to  pay  to  all  officers  under  the 
Treasury  Department  whose  terms  of  otKce  have  expired  or 
shall  expire  before  the  appointment  and  (lualitication  of 
their  successors,  and  who  have  been  performiiig  or  shall 
perform  the  duties  of  their  respective  offices  after  the  date 
of  such  expiration,  the  salary,  compcMisation,  fees,  or  emol- 
uments authorized  or  provided  by  law  in  each  case  for  the 
respective  incumbents  of  the  offices:  Proruhd^  That  no  such 
payment  shall  be  made  for  any  services  rendered  by  any 
such  officer  wrongfully  holding  after  the  appointment  and 
qualification  of  his  successor.     (2S  Stat,  844.) 

^*  In  the  discretion  of  such  officer  the  rejiuirement  of  a 
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new  bond  may  be  waived  for  the  period  of  service  of  a 
bonded  officer  after  the  expiration  of  a  four-3'ear  term  of 
service  pending  the  appointment  and  qualitication  of  his 
successor:  *  ♦  *  Prodded  further^  That  the  liability 
of  the  principal  and  sureties  on  all  official  bonds  shall  con- 
tinue and  cover  the  period  of  service  ensuing  until  the 
appointment  and  qualitication  of  the  successor  of  the  prin- 
cipal."    *     *     *     (28  Stat.,  808.) 

In  view  of  these  clear  and  express  enactment^,  I  have  no 
hesitation  in  advising  you  that  the  assistant  treasurer  at 
San  Francisco  may  lawfully  continue  to  act  as  such  under 
his  former  commission  and  l)ond  until  his  successor  (who  is 
himself)  has  qualified,  and  that  the  sureties  on  the  bond 
given  under  his  commission  of  Ma}'  28,  1902,  are  liable  for 
his  acts  while  thus  continuing  in  office. 

As  to  your  question  whether  you  are  authorized  to  defer 
Mr.  Jacobs's  qualitication  until  the  funds  in  his  ixjssession 
can  be  properlj'  counted,  I  think  this  matter  rests  largelv  in 
your  discretion.  I  may  say,  however,  that,  in  view  of  the 
impossibility  of  a  count  being  made  at  the  present  time, 
owing  to  the  condition  of  the  treasury  vaults  due  to  the 
recent  San  Francisco  disaster,  and  of  the  desirability  of 
making  the  count  before  Mr.  fJacobs  qualifies,  in  order  to 
fix  the  liabilit}^  of  the  sureties  on  the  bonds,  and  it  not  being 
apparent  that  the  delay  will  work  any  hardship  either  to 
Mr.  Jacobs  or  to  his  sureties,  1  see  no  reason  why  3'ou  may 
not  properly  defer  his  qualification  until  access  can  be  had 
to  all  the  subtreasury  vaults  and  the  count  finally  made. 

Accordingly,  1  have  the  honor  to  answer  all  of  your(|ues- 
tions  in  the  affirmative. 
Verv  respect  full  V, 

W.  H.  MOODY. 

The  Sk(;ketarv  of  the  Treasury. 
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[Seealw)  Index  to  Subjects,  p.  XXL] 

ADDITIONAL  PEBIOD.     *Vr  Chinese,  5. 
ADTJIiTERATED  SEEDS.     See  Seed. 
ADVANCEMENT.     See  Army  Officers. 
ADVERTISEMENT.     See  Kxecitive  Departments,  13. 
AGANA.     See  Guam,  (S. 
ALASKA. 

1.  Alexander  Archipelago  Forest  Reserve-^Fermit  for  Use  and  Occn- 

pancy.' — The  Secretary  of  Agriculture  has  authority  under  the 
act  of  June  4,  1807  (SO  Stat.,  35),  to  grant  a  permit  for  tlie  use 
and  occupancy  of  certain  hind  within  the  Alexander  Archi- 
pelago Forest  Reserve,  Dall  Island,  Alaska,  for  the  purpose  of 
conducting  a  fish  sultery,  oil,  and  fertilizer  plant.     470. 

2.  Same. — The  Secretary  may  grant  such  privilege  for  a  longer  period 

than  one  year,  anil  may  charge  and  collect  a  reasonable  sum 
for  the  privilege  granted.     Jh. 

3.  Lease  of  St.  Fanl  and  St.  George  Islands — Authority  of  Secretary  of 

Commerce  and  Labor.— The  act  of  February  14,  1903  (.32  Stat., 
829) ,  transferred  to  the  Secretary  of  Commerce  and  Labor  tht» 
same  authority  over  the  islands  of  St.  Paul  and  St.  George, 
Alaska,  that  was  theretofore  posi^essed  by  the  Secretary  of  the 
Treasury,  and  he  may  therefore  lease  those  islands  to  the  North 
American  Commercial  Company  for  the  propagati(m  of  blue 
foxes.     497. 

4.  Same. — The  Secretary  of  ("ommerce  and  T^bor  has  authority  to 

lea.**e,  for  the  purpose  of  propagating  foxes,  such  other  islands 
in  the  waters  of  Alaska  as  had  been  so  leased  by  the  Secretary 
of  the  Treasury  prior  to  May  14,  1898.     Ih. 

6.  Same. — The  Secretary  of  Commerce  and  Lalior  has  no  authority  to 
regulate  the  killing  of  fur-bearing  animals  in  Alaska,  other  than 
fur-l)earing  seals.     7?a 

6.  Removal  of  Seat  of  Government  to  Jnnean. — The  ownership  and  occu- 
pation by  theL^nited  States  of  a  court-house  at  Juneau,  Alaska, 
by  court  officials,  and  the  granting  of  permission  by  the  judge 
of  the  first  Alaska  judicial  district  to  the  governor  and  surveyor- 
general  of  Alaska  to  use  two  rooms  of  such  l)uilding  for  office  s, 
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does  not  constitute  such  a  compliance  with  the  proviso  in  the 
act  of  Congress  of  June  6,  1900  (31  Stat,  321),  as  will  authorize 
the  Secretary  of  the  Interior  to  order  the  removal  of  the  seat  of 
j^vemment  of  Alaska  from  Sitka  to  Juneau.     613. 
ALEXANDER     ARCHIPELAGO     FOREST     RESERVE.     See 

Alaska,  1. 
AMERICAN  REGISTRY.     See  Vessels,  1-3. 
ANNAPOLIS,  MD. 

Sea  Wall.     *SW' Contract,  1. 
APPOINTMENT. 

Of  Engineer  at  United  States  Military  Academy.     Sec  Mili- 
tary Academy. 
Of  Spec:ial   Disbursing   Agents,    Treahi-ry    Department.    See 

Treasury  Department,  15-18. 
Op  .Superintendent  of  State,  War,  and  Navy  Building.    See 
Superintendent  of  St\te,  War,  and  Navy  Building. 
APPROPRIATIONS. 

Support  of  Armies. — The  inhibitioi>of  Article  I,  section  8,  clauee 
12,  of  the  Constitution  i:^  confined  to  appropriations  to  raiseand 
support  armies  in  the  strict  sense  of  the  worcl  '*  siipprjrt,"  and 
does  not  extend  to  appropriations  for  the  various  means  which  an 
army  may  nse  in  military  operations,  or  which  ai-e  deemed  ne<'es- 
sary  for  ct)mmon  defense.     105. 
For  (iuNs,  Carriages,  etc.     See  Armament  of   Fortifications. 
Loyal  Creek  Fund.     Si-e  Indians,  18. 
Revknuk-Cutter  Service.     Nci*  Treasury  Department,  21. 
ARKANSAS. 

Laws  in  Force  in  the  Indian  Territory — Distribition  of  Loyal 
Creek  Fund.     See  Indians,  18. 
ARMAMENT  OF  FORTIPIGATIONS. 

1.  Contract — Royalty  on  Guns  and  Carriages — Appropriation  for  Arma- 

ment of  Fortifications. — The  United  iStates  is  authorized  to  enter 
into  a  contract  for,  the  payment  of  royalty  on  account  of  the 
construction  of  certain  guns,  carriages,  etc.,  i)ayable  out  of 
{ij)propriations  "for  the  armament  of  fortifications,  and  for 
other  purposes,"  approved  May  25,  1000  (31  Stat.,  185),Man*h 
1,  1901  (31  Stat..,  S74),  and  June  6,  UK)2  (32  Stat.,  388),  not- 
^^ithstandinJ;  the  fact  that  the  fulfillment  ofsuch  contract 
niiu'ht  extend  over  a  period  of  more  than  two  years.     105. 

2.  Same — Support  of  Armies. — The  inhibition  of  Article  I,  section  8, 

clause  12,  of  the  Constitution  is  confined  to  appropriations  to 
raise  and  sup]>ort  armies  in  the  strict  sense  of  the  word  ''sup- 
port," and  does  not  extend  to  appropriations  for  the  varioas 
means  which  an  army  may  use  in  military  operations,  or  which 
are  deemed  necessary  for  common  defense.     Ih. 
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ABMY  OFFICERS. 

1.  Adyancement— Ketirement—Eank.— The  act  of  October  1,  1890  (26 

Stat.,  562),  does  not  authorize  the  advancement  of  an  officer, 
found  physically  disqualifie*!,  to  the  next  hijrher  grade,  when 
his  right  to  such  advancement  has  accrued,  and,  having  been  so 
advanced,  to  be  retired  with  the  rank  of  such  higher  grade.  514. 
Opinion  of  March  26,  1904  (ante,  p.  158),  adhered  to.     IK 

2.  Betired  Army  OfficerB — Advancement— Rank  and  Pay. — An  officer  of 

the  Army  retire<l  under  the  provisions  of  the  act  of  October  1, 
1S90  (26  Stat.,  562),  fur  physical  disabilities  contracted  in  the 
line  of  duty,  arid  placvd  on  the  retired  list  r.l  the  Army  with 
the  rank  and  retired  pay  of  one  grade  above  that  at^tually  held 
by  him  at  the  time  of  retirement,  i.s  not  entitled  to  an  addi- 
tional advancement  under  the  provisions  of  the  army  appro- 
l)riation  act  of  April  23,  1904  (3:H  Stat.,  264).     158. 

3.  Betired  Army  Officer — Advancement — Pnblio  Office. — Officers  of  the 

Army  on  the  retired  list  hold  public  office;  but  an  advance- 
ment of  such  an  officer,  as  authorized  by  the  act  of  April  28, 
1904  (38  Stat.,  264),  does  not  create  an  office,  and  is  not  accom- 
plished by  an  exercise  of  the  appointing  power.     1H5. 

4.  Same — Bank  and  Pay. — The  Attorney-Cieneral  declines  to  express 

an  opinion  upon  the  question  whether  a  retired  officer  advanced 
in  rank  and  pay  by  the  Kxecutive  under  the  act  of  April  23, 
1904,  ntay  be  paid  at  the  advanced  rate  before  the  Senate  has 
consented  to  the  advancement,  as  that  (|uestion  has  been 
decided  by  the  Comptroller  of  the  Treasury,  whose  decision, 
under  sectiim  8  of  the  act  of  July  81,  1894  (28  Stat.,  208),  is 
Cimclu.»«ive  in  law.  Ih, 
5.  Betired  Army  Officers — Pay  of. — Officers  of  the  Army,  retired  under 
the  act  of  April  23,  1904  (33  Stilt.,  264),  who  were  duly  nomi- 
nated for  promotion  by  the  President  for  this  purpose  and  con- 
firmetl  by  the  Sen^^te  on  Deceml)er  16,  1904,  "to  date  from 
April  23,  1904,"  are  entitled,  respectively,  to  the  pay  of  the 
higher  grade  to  which  they  have  been  promoted,  fronj  the  date 
of  the  act,  viz,  April  23,  1W4.     299. 

6.  Same. — The  general  rule  is  that  laws  speak  from  the  date  of  their 
enactment,  and  wh  >re  something  remains  to  be  done,  not  incon- 
sistent with  a  relation  back  when  it  is  done,  the  general  rule 
may  l)e  apj)lie<l.     lb. 

7..  Deceased  Betired  Army  Officer — Nomination  for  Advancement — 
Approval  of  Senate. — The  President  may  send  to  the  Senate  for 
approval  of  his  action  the  names  of  officers  on  the  retired  list  of 
the  Army  nominated  by  him  for  advancement  under  the  act  of 
April  23,  1904  (33  Stat.,  264),  after  the  adjournment  of  the  last 
sesfiion  of  Congress,  but  who  died  before  the  convening  of  the 
present  session;  and,  upon  approval  by  the  Senate,  the  personal 
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representatives  of  the  deceased  officers  will  be  entitlwi  to 
receive  the  advance(i  pay  due  such  officers  without  furtht»r 
action  by  Congress.     312. 

8.  Same. — Where,  however,  a  j)eri?on  is  appointed  to  office  either 

during  a  aeifsion  or  in  a  recess  of  the  Senate,  and  dies  before  con- 
flrmation,  his  personal  representatlTes  must  be  remitted  to  CongreBS 
for  tlie  payment  of  salary  earned  by  such  officer.     Ih. 

9.  Same. — The  opinion  of  July  H,  1904  (ante,  p.  185),  holding  that  an 

advancement  under  the  act  of  April  23,  1904,  of  an  officer  en  tbo 
retired  list  of  the  Army  does  not  create  or  constitute  an  office  an<l 
is  not  accoiiiplij^he<l  ])y  an  exercise  of  the  appointing  power, 
confirmed.     Ih. 

ASSISTANT  TREASTJBEB  OF  THE  XJNTTEB  STATES.  Nr 
Treasl'ky  Pepartment,  .'{0-32. 

ATHOS  (steamship).     See  Vrsskls,  3. 

ATLANTIC  AND  PACIFIC  CANAL  COMPANY  ACT.  (Act  of 
June  2S,  1902,  32  Stat.,  481.)     54. 

ATTORNEY-GENEBAL. 

Opinions. 

1.  Civil  Service  Commission — Executive  Order. — The  Attorney-General 

declines  to  express  an  opinion  upon  the  question  submitted  by 
the  Civil  Service  Commission  as  to  whether  the  Secretary  of  I  hi' 
Interior  in  employin<x  persons  to  make  the  transcripts  of  records 
and  plats  in  the  (ieneral  Land  Office  authorize<i  by  the  act  of 
April  2S,  1904  (o,]  Stat.,  48:J),  niay  select  such  persons  without 
regard  to  the  civil  service  act  and  rules,  for  the  reason  that  the 
Secretary  of  the  Interior  and  the  Civil  Service  Commission  have 
had  no  conference  respecting  the  (juestion  and  no  disagreement 
thereon,  as  is  recjuired  by  the  Executive  order  of  November  29, 
1904,  before  the  matter  may  be  submitted  to  the  Attorney- 
Oeneral  for  his  opinion.     492. 

2.  Gonstmetion  of  a  Departmental  Regulation  not  a  dnestion  of  Law. — 

The  <iuestion  as  to  whetlicr  or  not  a  citizen  of  Porto  Rico,  legally 
a  resident  of  New  York,  is  eligible  for  appointment  in  the 
Marine-Hospital  Service  under  a  departmentiil  regulation  which 
recpiircs  the  applicant  to  )>e  a  citizen  of  the  Tnited  State-s  or, 
if  of  foreign  ])irth,  to  furnish  i)roof  of  American  citizenship,  does 
not  involve  any  question  of  law  within  the  nteaning  of  section 
35f),  Revised  Statutes,  and  is  not,  therefore,  one  proi)erly  calhng 
for  an  opinion  of  the  Attorney-lieneral.  The  re(piirt»ment  not 
being  demanded  by  law,  its  interi)retation  may  prof>erly  be  left 
to  the  department  or  l)ureau  responsible  for  its  existence  and 
execution.  18  Opin.,  521 ;  20  Opin.,  649;  21  Opin.,  255,  followed. 
183. 

3.  Judicial  duestions. — The  Attorney-(  ieneral  declines  to  express  an 

opinion  as  to  the  liability  of  the  postmaster  at  Baltimore,  Md., 
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for  a  sum  of  money  paid  by  him  to  a  former  clerk  in  the  Baltimore 
post-office,  and  for  which  no  service  was  perfonned,  for  the 
reason  that  the  question  is  essentially  a  judicial  one,  amounting 
to  an  inquiry  whether  in  regular  legal  proceedings  a  court  and 
jury  would  hold  that  officer  liable.  Adrified,  however,  that  the 
circumstances  may  be  regarded  as  showing  &  j/rima  facie  case  of 
liability,  and  calling  for  action  in  the  way  of  securing  a  judicial 
determination  of  the  question  of  liability.     97. 

4.  Same. — The  Attorney-General  declines  to  express  an  opinion  upon 

the  question  whether  a  willful  refusal  to  give  true  answers  tu 
inquiries  concerning  statistics  which,  by  section  0  of  the  perma- 
nent census  act  of  March  6,  1902  (32  Stat,  52),  the  Department 
of  Commerce  and  I^l)or  is  authorized  to  collect,  would  subject 
a  person  to  the  penalties  pres(*ribed  by  section  22  of  the  act  of 
March  3,  1899  (30  Stat.,  1020),  for  the  reason  that  the  question 
is  ])reeminently  one  for  judicial  and  not  executive  determina- 
tion.    369. 

5.  Matters  Belonging  to  the  Department  of  Justice — Proceedings  in  a 

Civil  Court  for  Assault — Hazing. — The  Attorney-Cleneral  declines 
to  express  an  opinion  upon  the  cjuestion  whether  proceedings 
by  court-martial  would  bar  proceedings  in  the  civil  courts  for 
an  assault  or  other  crime  involved  in  the  offense  of  hazing,  for 
the  reason  that  it  would  be  of  no  assistance  to  those  officers  in 
the  proper  discharge  of  their  duties,  and  should  such  action 
be  taken,  the  matter  would  peculiarly  be  one  for  the  considera- 
tion of  his  Department.  543. 
?.  duestion  not  Arising  in  the  Administration  of  a  Department. — The 
Attorney-General  declines  to  express  an  opinion  upon  the  (jues- 
tiou  proi)ounded  by  the  Secretary  of  the  Interior  as  to  whether 
the  preliminary  draft  of  Title  LXVIII,  **  Rail  way  and  Tele- 
graph Companies,"  submittt^'d  to  him  by  the  Commission  to 
Revise  and  Coflify  the  Laws  of  the  United  States,  correctly 
embodies  the  provisions  of  existing  law  upon  tlie  subject,  for 
the  reason  that  the  inquiry  <loes  not  present  a  question  of  law 
arising  in  the  administration  of  his  Department.     584. 

7.  duestion  not  Involved  in  a  Matter  Pending  before  a  Department.— The 

Attorney-General  declines  to  answer  the  question  whether  citi- 
zens of  the  Philippine  Islands  are  entitled  to  the  benefits  of  the 
patent  laws  of  the  United  States,  there  being  no  case  involving 
that  question  pending  before  the  Department  making  the 
inquiry.     179. 

8.  duestions  of  Propriety  Involving  Executive  Discretion. — The  At- 

torney-General declines  to  express  an  opinicm  upon  the  ques- 
tion of  the  propriety  of  the  Secretary  of  the  Interior  pennitting 
one,  Boyseii,  to  go  upon  the  Shoshone  Indian  Reservation  and 
make  examinations  prior  to  the  completion  and  approval  of  the 
surveys  of  the  ceded  portion  (33  Stat.,  1020),  it  not  being  within 
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his  i)rovince  to  pasa  upon  the  propriety  of  the  exerciBe  by  the 
Secretary  of  the  Interior  of  his  official  discretion.  524. 
9.  Same. — The  Attorney -General  declines  to  express  an  opinion  as  to 
the  propriety  of  a  proposed  instrnction  to  customs  officials  to  in- 
quire into  the  bona  fides  of  the  journey  and  the  ownership  of 
goods  imported  in  such  cases,  as  he  is  not  authorized  to  express 
his  views  upon  matters  of  propriety  involving  executive  judg- 
ment and  discretion;  neither  may  he  express  an  opinion  as  to 
whether  the  above  provision  can  be  enforced  on  proof  that  the 
object  of  the  journey  waa  to  purchase  goods,  as  the  latter  is  a 
hypothetical  as  well  as  a  judicial  question.  The  legality  of  such 
an  instruction,  liowever,  can  not  be  seriously  (iuestione<l.    94. 

10.  daestion  Already  Decided  by  the  Comptroller  Involving  a  Payment — 

The  Attorney-General  declines  to  expre&s  an  opinion  upon  the 
question  whether  a  retired  officer  advanced  in  rank  and  pay  by 
the  Executive  under  the  act  of  April  28,  1904,  may  be  paid  at 
the  advanced  rate  before  the  Senate  has  consented  to  the  ad- 
vancement, as  that  question  has  been  decided  by  the  Comp- 
troller of  the  Treasury,  whose  decision,  under  section  8  of  the 
act  of  July  31, 1894  (28  Stat.,  208),  is  conclusive  in  law.    185. 

11.  dnestions  of  TTnuBaal  Importance  Involving  a  Payment  of  money 

where  the  Comptroller  concurs  or  joins  in  the  request  for  an 
opinion.     271. 

12.  dnestions  Involving  Payments  to  be  Made  from  Treasury — Bnle  not 

Withont  Exception. — The  authority  conferred  upon  the  Comptroller 
of  the  Treasury  by  section  8  of  the  act  of  July  31,  1894  (28  Stat, 
208),  to  rlecide  questions  involving  payments  to  be  made  from 
the  Treasury  is  complete;  but  that  act  does  not  establish  a  rule 
which  is  universal  and  without  exception.  Congress  did  not, 
by  that  enactment,  intend  to  shorten  the  reach  of  sections  354 
and  356,  Revised  Statutes,  or  to  repea.1  pro  tardo  those  sections. 
301. 

18.  Same. — Where  a  (juestion  is  presented  to  the  Attorney-General  in 
accordance  with  law  for  decision,  and  he  is  of  opinion  that  the 
nature  of  the  question  is  general  and  important  in  other  respects 
than  disbursement,  and  therefore  conceives  that  it  is  proper  for 
him  to  deliver  his  opinion,  it  is  final  and  authoritative  under 
the  law,  and  should  ])e  .s(j  treated  by  the  accounting  officers  of 
the  Treasury,  even  though  the  question  involves  a  payment  to 
be  made  from  the  Treasury.     Ih. 

14.  Same. — When  the  Comptroller  of  the  Treasury  waives  his  right  to  de- 
termine a  matter  involving  disbursements  within  the  scojx?  of 
his  authority  under  thc>  law,  and  requests  or  suggests  a  ruling  by 
the  Attorney-Oeneral,  the  Attomey-Oenerars  opinion  should  be 
controlling  u])()n  tlie  accounting  oflicers  of  the  Treasury,  and 
should  be  folio wimI  by  them  imless  contrary  to  some  adthorita- 
tive  judicial  ('(H'ision.     Jit. 
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15.  Same. — The  Attorney-General  declines  to  express  an  opinion  upon 
the  question  whether  the  rent  of  a  letter  box  in  a  post-office  by 
an  officer  of  the  Army  can,  under  section  3648,  Revised  Statutes, 
be  paid  in  advance,  for  the  reason  that  the  precise  question, 
which  involves  a  payment  of  money  from  the  Treasury,  has 
been  passed  upon  by  the  Comptroller  of  the  Treasury;  and  as 
the  question  is  not  one  of  importance  in  other  directionB  than  dis- 
bursements, the  decision  of  the  Comptroller  will  be  regarded  as 
conclusive.     614. 

ATTOBNET'S  FEES. 

In  Claims  Against  the  Unitkt)  States.     See  Treascry  Depart- 
ment, 3-6. 
In  Indian  Claims.     See  Indians,  14-17. 

BATTIiE-SHIP  CONTBACTS.     See  Navy,  36,  37. 

BOABB  OF  GENEBAIi  APPBAISEBS.     See  Customs  Law,  17-19. 

BOABB  OF  INaXJEST.     See  Navy,  4. 

BOABD   OF  SUPEBVISINa  INSFEGTOBS  OF  STEAM  VES- 
SELS.    See  Steamboat  Inspection  Service. 

BOND. 

By  Agent  Making  Entry.     See  Customs  Law,  6,  7. 

BOXTNTY.     ^S-r^NAVY,  1. 

BOTSEN,  ASMtJS.     Eight  of  Selection— Shoshone  Indian  Lands. 
See  Indians,  4-6. 

BBIDGES. 

1.  Secretary  of  War— Power  to  Grant  Revocable  Lioense — Book  Island 
Bridge. — The  Secretary  of  War  has  no  authority  under  existing 
legislation  to  grant  a  revocable  license  to  the  Davenport  and 
Suburban  Street  Railway  Company,  or  to  any  other  street  rail- 
way company,  to  use  jointly  with  the  Tri-City  Railway  Com- 
pany the  lower  portion  of  the  (iovernment  bridge  across  the 
Mississippi  River,  connecting  the  cities  of  Rock  Island,  111.,  and 
Davenport,  Iowa.  389. 
8.  Suggested,  That  since  the  question  is  not  free  from  doubt,  such 
permission  might  be  granted  in  order  that  the  matter  may  be 
brought  before  the  courts  jor  judicial  determination.  Ih. 
See  also  Navigable  Waters,  5-12.      ^ 

BBTTISH  VESSELS.     See  Guam,  4. 

BULLION. 

Purchase  of,  for  Suksidiary  Coinage.     See  Treasury  Depart- 
ment, 33. 

BXJBEAT7  OF  ANIMAL  INDXJSTBT,   OBDEB    NO.    124.     See 
page  249. 

GABBAS  ISLAND. 

1.  Title  to. — The  facts  contained  in  a  certificate  of  the  record  issued 
by  the  registrar  of  pr()i)erty  at  Humacao  are  sufficient  evidence 
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that  the  United  States  will,  upon  the  purchase  thereof,  acquire 
from  the  grantors  a  good  and  unencumbered!  title  to  Gabras 
Island,  Porto  Rico.  226. 
2.  The  conyeyance  should  be  to  the  ** United  States  of  America" 
injstead  of  to  the  ''Department  of  Light-Houses  of  the  United 
States."     Ih. 

CANAL  ZONE.     See  Panama,  1. 

CANNED  AND  CHOPPED  MEATS. 

Importation  of.     See  Food  Products. 
CASS  LAKE  INDIAN  BESEKVATION. 

Intoxicating  Liquors    See  Indians,  19,  20. 

CENSUS  OFFICE.     See  Department  of  Commerce  and  Labor,  HI. 
CERTIFICATE  OF  NATXJBALIZATION.     See  Citizenship. 
CHEBOEIEE  MINERAL  LANDS.     See  Indians,  9-11. 
CHINESE. 

1.  Status  of  Chinese  Exclusion  Laws. — The  expiration  of  the  treaty  of 

December  8,  1894,  with  Ciiina  will  in  no  way  affect  the  validity 
of  the  laws  now  in  force  relating  to  Chinese  immigration.     137. 

2.  Same.— The  act  of  April  29,  1902  (32  Stat.,  170),  reenacting,  extend- 

ing, and  continuing  in  force  for  a  i)eriod  of  ten  years  all  laws 
relating  to  the  exclusion  of  Chinese  not  inconsistent  with  treaty 
obligations,  must  be  construed  with  reference  to  treaty  obliga- 
tions existing  bctwtvn  the  United  States  and  China  at  that  time, 
and  not  with  reference  to  treaty  obligations  which  may  exist  at 
a  future  time.  So  construed,  only  such  laws  as  were  in  conflict 
with  treaty  obligations  at  the  time  of  it.s  pa.ssage,  were  not  reen- 
acted  or  extended.     Ih. 

3.  Same. — The  treaty  with  Chi*wiof  1S()8,  as  amended  by  the  treaty  of 

1880,  wiis  in  part  suspnidiMl  by  the  terms  of  the  treaty  of  1894 
for  a  jH'riod  of  ten  years,  at  the  end  of  wliich  time  (China  liav- 
ing  given  notice  of  its  linal  termination)  the  treaty  obligations 
betw'een  the  United  States  and  that  Empire  will  be  the  same  as 
they  were  immediately  before  the  taking  effect  of  that  treaty.    Ih. 

4.  Same. — Only  such  o'oligations  iis  arose  out  of  the  treaties  with  China 

were  referred  to  ])y  the  language  used  in  the  act  of  April  29, 
VM)'l.  '  ///. 

5.  Returning  Chinese  Laborer — The  "Additional  Period.^' — The  "addi- 

tional ])eriod  "  of  one  year  provided  by  Article  II  of  the  conven- 
tion of  Deeeml)er  8,  1S1I4,  between  the  United  States  and  China 
(28  Stat.,  1210,1  beyond  the  period  in  which  a  registered  Chi- 
nese laborer  is  re(iuire<l  to  return  to  this  country,  is  only  for 
sneh  time  as  the  disability  tlierein  mentioned  continues,  the 
extreme  limit  of  such  extension  under  any  circumstances  being 
one  year.     48. 

CHOCTAW  AND  CHICKASAW  LANDS.     .Se<>  Indians,  1. 
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CHOCTAW  AND  CHICKASAW  CITIZENSHIP   COUBT.     Sec 

Indians, -12,  13. 
CIGARETTE  COUPONS.     See  IxyrrERv,  1-3. 

CIBCXTIiAIt  TO  PASSENGERS.    See.  Treasury  Department,  34,  35. 
CITIZENSHIP. 

Naturalization,  Certificate  of. — A  certificato  of  naturalization  which 
states  "and  said  applicant  havinjr  personally  appeared  in  court, 
producing  such  evidence  and  affidavits,  and  making  such  dec- 
larations and  renunciation,  and  taking  such  oaths  as  are  by  the 
said  acts  requires! ;  and  all  of  said  papers  l)eing  tiled  and  re- 
corded, it  was  ordered  that  he  l>e  admitted  to  citizenship," 
meets  the  requirement  of  section  39  of  the  immigratioti  act  of 
March  3,  1903  (32  Stat.,  1222).     23. 

See  aUo  Indians,  12. 

OlVlli  SEKVICE. 

J.  Civil  Service  CoM>ns8ioN. 

1.  Detail  of  Clerks  to  the  Civil  Cervice  Commission. — Section  3  of  the 

civil-service  act  of  January  16,  18iS3  (22  Stat.,  40.5),  authorizes 
the  drtail  of  j)ersons  in  the  official  service  of  the  Executive 
Departments  to  be  members  of  the  Iwards  of  examiners  in  the 
Civil  Service  Commission,  but  does  not  authorize  such  detail 
for  any  other  puri)Ose  or  service.  379. 
Opinion  of  December  22,  1904  (attte,  .301),  adhered  to.     lb. 

2.  Setnm  cf  Clerks  Detailed  ta  Civil  Service  Commission. — The  provisicm 

of  the  legislative,  executive,  and  judl^'ial  appropriation  act  of 
February  3,  1905  (33  Stat.,  fU.J) ,  prohibiting  the  detail  of  clerks 
or  other  employees  from  the  Executive  Department^  in  Wash- 
ington to  the  Civil  Service  Commission  iur  duty  in  the  District 
of  Columbia,  was  not  only  intended  to  prohibit  further  details, 
but  to  secure  the  return  to  their  respective  Departments  of  all 
clerks  now  under  detail.     .382. 

3.  Prosecution  of   Claims  by  Former    Employee — Commission    not    a 

Department. — The  inhibitions  contained  in  section  190,  Iievise<i 
Statutes,  respecting  the  prosemilion  of  claims  agjiinst  the  United 
States,  are  not  applicable  to  the  United  States  Civil  Service 
Commission,  its  officers,  clerks,  or  employees,  said  Commission 
not  being  coniprehendt*(l  within  the  term  '^Department"  as 
used  in  that  section.     6. 

4.  Same. — Mr.  A.  R.  Serven,  formerly  chief  examiner  of  the  United 

States  Civil  Service  Commission,  if  not  otherwise  distiualificd, 
is  entitled  to  be  enrol  led  as  an  attorney  for  the  prosecution  of 
claims  against  the  United  States  before  the  Treasury  Depart- 
ment. 76. 
6.  Opinion  of  Attorney  -  General  —  Executive  Order. —  The  Attorney- 
General  declines  to  express  an  opinion  upon  the  question 
submitted  bv  the  Civil  Service  Commission  as  to  whether  the 
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Secretary  of  the  Interior  in  employing  persons  to  make  the 
transcripts  of  records  and  plats  in  the  General  Land  Office 
authorized  by  the  act  of  April  28,  1904  (33  Stat.,  483),  may 
select  such  ])ersons  without  regard  to  the  civil  service  act  and 
rules,  for  the  reason  that  the  Secretary  of  the  Interior  and  the 
Civil  Service  Commission  have  had  no  conference  respecting 
the  question  and  no  <Hsagreement  thereon,  as  is  requirtni  by  the 
Executive  order  <)f  Noveml)er  29,  1904,  before  the  matter  may 
l)e  submitted  to  the  Attorney-Oeneral  for  his  opinion.     492. 

II.  Classified  Servick. 

6.  Beinstatement    of   Former    Clerk — ^War    Department. — A    soldier  s 

widow,  formerly  employed  in  the  War  Department  under  an 
appropriation  for  emergency  clerical  work  made  necessary  by  the 
war  with  Si)ain,  who  resigned  from  her  position  on  December 
31,  1900,  which  position  was  covered  into  the  classilied  service, 
by  section  3  of  the  act  of  April  28, 1902  (32  Stat.,  171 ),  is  eligible 
undL^r  Rule  1)  of  tlie  Civil  Service  Regulations,  to  reinstatement 
in  that  Department.     618. 

7.  Same.— Bale  9,  as  amended,  which  provides  for  the  reinstatement  of 

a  i)erson  Rei)arated,  without  delinquency  or  misconduct,  from  a 
''competitive  posititm"  means  the  separation  from  a  position 
"competitive"  at  the  time  of  the  reqnest  for  reinstatement  and 
not  that  the  position  must  have  l)een  comjietitive  at  th.^  time  of 
such  separation.  Ih. 
Opinions  of  June  23  and  August  27,  1902  (24  Oi>in.,  81,  103)  ap- 
I)roved.     Ih, 

III.   UxcLASKiFiEi)  Service. 

8.  Temporary  Laborers  not  Transferred  to  Classified  Ssrvice. — Section  3 

of  the  act  of  April  28,  1902  (32  Stat,  171),  providing  for  the 
transfer  to  the  classified  service  of  the  "additional  clerks  on  the 
temporary  rolls  and  other  employees  rendered  necessary  because 
of  the  increased  work  incident  to  the  war  with  Spain,"  operated 
to  classify  only  those  employees  occupying  positions  which  at 
that  time  were  within  the  purview  of  the  civil  service  act  and 
regulations,  and  did  not  place  within  the  classified  service 
laborers  employed  on  tlie  temporary  roll  without  i*egard  to  the 
character  of  their  work.     487. 

9.  Appointment    of    Engineer    at    Military   Academy.     See   Military 

Academy. 
CLAIMS. 

Delaware    Indian     Claims — Attorneys'     I^ebs.      See    Ini»l\ns, 

15-17. 
1^)YAL  Cheek  Claims.     Hee  Ini)ia.ns,  18. 
Prosecution  of,    by    Former    Officer    of  the  ('ivil    Skrvice 

Commission.     See  Civil  Servicf:,  3,  4. 
Keconsideration    of    Claims    for     Intkrxal-Revenie    T.\.\Fi*. 

*SVy  Internal  Revknik,  .3,  4. 
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GOLASSIFIGATION    DECISIONS    OF    BOABD   OF   GENERAL 

APPBAISEBS.     See  Customs  Law,  17-19. 
CliEBXS. 

Detail  op  Registry  Clerk  to  White  House.     See  Post-Oj-pke 

Department,  1. 
Detail    op    Clerks  to  Civil  Service    Commission.     See  ('ivil 

Service,  1,  2. 
Reinstatement  op  Former  Clerk.     See  Civil  Service,  6,  7. 
GOLIiECTOB43  OF  CUSTOMS.     See  Customs  Law,  1,  2. 
COLON. 

Exports  to.     See  Panama,  1. 
COKMEKCIAL  PACIFIC  CABLE   COMPANT.     See  Philippine 

Islands,  14. 
COMMISSION   TO   BEVISE   AND   CODIFY   THE   LAWS   OF 
THE  UNITED  STATES. 
Aatliority. — In  authorizing  the  Commission  to  Revise  and  Codify 
the  Laws  of  the  United  States  of  a  permanent  and  general 
nature  in  force  at  the  time  when  the  same  shall  be  reported, 
Congress  invested  the  Commission  with  the  discretion  not  only 
to  codify  and  revise,  but  also  to  determine  wliat  existing^  laws 
are  of  a  permanent  and  general  nature.     584. 
COMMISSIONEK   OF   INTERNAL    REVENUE.     .SV^   Ivtrrval 
Revenue,  3,  4. 

COMPENSATION.     See  Navv-Yard  Employees. 

COMPTROLLER  OF  THE   TREASURY.     See  Trrasi  ry  Depart- 
ment, 25-28. 

COMPUTATION  OF  DRAWBACK.     See  (\tstoms  Law,  13,  14. 

CONCESSIONS. 

In  Freight  Rates.     See  Interstatk  ('ommbrce,  2. 
CONDEMNATION  OF  PROPERTY.     See  (tiam,  1. 

CONGRESS. 

CongreBB  may  fix  the  hoars  of  labor  upon  all  the  works  of  the  United 

*  States,  wherever  conducted,  and  make  the  law  binding  upon  the 
officers  of  the  United  States  and,  through  the  agency  of  con- 
tracts, upon  all  contractors  with  the  United  States.     442. 

Copyright  Laws.     See  Philippine  Islands,  1-3. 

Consent  ok,  for  coN8TRr(Ti()N  of  briik;e.  See  NAVKiABLE 
Waters,  12. 

Money  advanced  on  contracts  wherein  a  Member  of  C'onckess 

IS  BENEFITED.       See  CoNTRACTPS,  2. 

OONSTITTTTIONAL  LAW. 

1.  Appropriations. — The  inhibition  of  Article  I,  section  8,  clause  12,  of 
the  Constitution  is  confined  to  appropriations  to  raise  an<l 
support  armies  in  the  strict  t^ense  of  the  word  "support,"  :ind 
does  not  extend  t«)  appropriations  fr>r  the  various  means  which 


Digitized  by  LjOOQ IC 


650  Digest. 

GONSTITXTTIONAL  LAW— Continued. 

an  army  may  use  in  military  oi)eration8,  or  which  are  deemed 
neces^sary  for  common  defense.     105. 

2.  Guam. — The  Constitution   of    the   United    States   has  not  been 

extended  to  Guam.     61. 

3.  Philippine  Islands. — The  Constitution  and  laws  applicable  to  organ- 

ized territories  are  not  in  force  in  the  Philippines.     25. 

4.  Involuntary  Servitnde — Panama  Canal  Laborers. — A  person  held  to 

la))or  or  service  against  his  will,  although  he  may  have  volun- 
tarily contracted  to  submit  himself  to  such  control,  is  i:i  a  con- 
dition of  involuntary  servitude  within  the  meaning  of  the 
thirteenth  amendment  to  the  Constitution.     474. 

5.  Same. — A  laborer  may  agree  to  reside  in  a  specified  place,  to  per- 

form only  specific  work,  and  to  remain  in  a  territory  a  specified 
time;  but  if  compelled  by  force  or  law  to  comply  with  his  obli- 
gations in  these  respects  he,  while  thus  under  compulsion,  is  in 
a  condition  of  involuntary  servitude,     lb. 

OONSTITT7TIONAI-  PROHIBITION.     See  Constititional  L.\w,  1. 
CONSTBXTCTION. 

Of  DErAKTMKXTAL  RKiirLATioN.s.  See  Executive  DEi'AirrMENTs,  10. 
CONTBACT  liABOB.     See  Panama,  12. 

CONTKAGTS. 

1.  Implied  Warranty   in   SpeciflcationB. — In    the  specifications  ui>ou 

which  ct^rtaiu  contracts  were  made  for  the  construction  of  a  sea 
wall,  etc.,  at  .Vnnapolis,  Md.,  information  was  given  as  the 
result  of  test  borinirs  by  the  (lovernment  engineer  officers,  and 
51  notatioM  \v;h  placed  u])on  the  profile  of  the  borings  that  the 
(liawinix  was  made  to  .f,'ivc  to  the  ladder  a  **  graphic  illustration  of 
the  coiitlitions  which  it  is  believed  will  be  found  in  doing  the 
work:"  *  *  *  that  "the  conditions  existing  between  and 
■  around  tlie  bonnirs  can  not  then^fore  be  definitely  known,  and 
the  arcliiteet  or  own(  r  is  not  to  beheld  res  jxmsible  for  the  accu- 
racy of  the  prolile  lines  and  levels  of  the  various  materials 
thert  ou  shown;"  *  *  .*  and  that  "  if  the  bidder  wishes  he 
may  make  such  further  ])oriu^s  as  he  may  desire.*'  Ileldy  That 
no  warranty  or  ^Miaranty  was  i:iven  by  the  Government  that  the 
conditions  rej)re-ented  therein  existed,  an<l  that  the  drawinjrs 
and  j>hi'aseol()nry  of  the  notation  are  not  expressive  of  any  such 
contiact.     ;>;]. 

2.  Money    Advanced   on  Contract — Members   of  Congpress. — The   word 

"advanced"  in  section  37.')i»,  Revised  Statutes,  which  re^juin^s 
the  return  of  money  advancetl  by  the  United  States  on  any  con- 
tract wherein  a  .Member  of  Congress  is  benefited,  is  used  in  its 
ordinary  leixal  meaning,  and  does  not  apply  to  contracts  that 
have  been  fully  executed  and  payment  thereon  fully  made.     71. 

3.  United  States — Royalty  on  Guns,  Carriages,  etc. — The  United  States 

is  authorized  to  enier  into  a  contract  for  the  paymentof  royalty 
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on  account  of  the  construction  of  certain  guns,  carriages,  etc. , 
payable  out  of  appropriations  "for  the  armament  of  fortifica- 
tions, and  for  other  puri)oses,"  approved  May  25,  1900  (31  Stat., 
185),  March  1,  1901  (31  Stat.,  874),  and  June  6,  1902  (32  Stat., 
388),  notwithstanding  the  fact  that  the  fulfillment  of  such  con- 
tract might  extend  over  a  period  of  more  than  two  years.  105. 
4.  Same. — The  ixLhibition  of  Article  I,  section  8,  clause  12,  of  the  Con- 
Btitntion  is  confined  to  appropriations  to  raise  and  support  armies 
in  the  strict  sense  of  the  word  **  support,"  and  does  not  extend 
to  appropriations  for  the  varions  means  which  an  army  may 
use  in  military  operations,  or  which  are  deemed  neces!:?ary  for 
common  defense.  Ih. 
For  Battle-Siiii^.     Hee  Navy,  36. 

For  CoNSTRrcTioN  of  Panama  Canal.     See  Panama,  2-4. 
For  Guns,  Carriages,  etc.     *SV^'  Armament  of  Fortifications. 
For  Supplies  for  Departments,    fe'  Execctive  Departments,  13. 
For  Money  ExcHANciE  Privilecsk  at  Ellis  Island.     Ste  Ellis 
Island. 
COPYB-IGHT  liAW.     ^'e.  Philippine  Islands,  1-3. 
COXJBT-MARTIAIi.     ,V(  Navy,  3. 
COXJBT  OF  INaUIBY.     Hee.  Navy,  4. 
CTTBA. 

1.  Guantanamo  Naval  Station— Proof  of  Title.— The  provisions  of  sec- 

tion 35o,  Revised  Statutes,  are  not  applicable  totheexpenditures 
authorized  by  the  act  of  March  3,  HK)3  (32  Stat,  1188),  for  the 
erection  of  necessary  improvements  on  lands  at  (guantanamo, 
Cuba,  leased  })y  the  United  states  from  the  Republic  of  Cuba 
for  the  purpose's  of  a  naval  station.     IBO. 

2.  Same. — The  advance  payments  of  rental  to  the  Government  of  Cuba 

provided  for  in  article  1  of  the  a<?reement  of  July  2,  lft03,  may 
lawfully  be  made  without  further  i)roof  of  title  than  the  certi- 
fied coj)ies  of  the  deeds  conveying  the  lands  to  that  Govern- 
ment.    Ih. 

CUSTOMS  liAW. 

1.    OfKICEHS   of   (^rSTOMS. 

1.  Correspondence  with  Collectors  of  Cnstoms. — The  Secretary  of  Com- 
merce aud  Labor  is  not  required,  in  the  execution  of  the  duties 
imposed  upon  him  by  the  act  of  Fc})ruary  14,  1903  (32  Stat., 
825),  to  correspond  with  collectors  of  customs  throuirh  the  Sec- 
retary of  the  Treasury.     3. 

8.  Same. — Collectors  of  customs  continne  to  be  officers  of  the  Treasnry 
Department,  but  the  Secretary  of  the  Treasury  should  not  inter- 
fere in  matters  expressly  transferred  to  the  Department  of  Com- 
merce and  Labor  by  the  act  creating  that  Department.     Ih. 

8.  Classification  Decisions  of  the  Board  of  General  Appraisers— Binding 
Effect  of. — The  Secretary  of  the  Treasury  and  colIe(!tors  of  cus- 
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toms  are  bound  by  classification  decisions  of  the  Board  of  Gen- 
eral Appraisers,  when  unappealed  from,  only  so  far  as  such 
decisions  affect  the  goocls  immediately  before  the  Board  for 
classification.  81. 
4.  Same. — The  Secretary  of  the  Treasury  has  authority,  and  it  is  his 
duty,  to  inatnict  coUeotors  of  caatoma  to  what  eztent,  if  at  all,  they 
are  to  be  guided  by  the  conclusions,  general  doctrines,  and 
expressions  contained  in  any  opinion  by  thfe  Board  of  General 
Appraisers,  except  as  regards  the  merchandise  concerning  which 
the  decision  was  made.  lb. 
6.  Same. — Where  there  is  conflict  between  a  decision  of  the  circuit  court 
on  appeal  from  the  Board  of  General  Appraisers,  and  a  subse- 
quent decision  of  the  Board,  the  Secretary  of  the  Treasury  should 
give  greater  consideration  to  the  decision  of  the  court.     Ih. 

II.  Entry,  Bonds,  etc. 

6.  Penal  Bond  Beqnired  of  Agent  Making  Entry.— Section  2787,  Revised 

Statutes,  requires  collcH'tors  of  customs  to  take  from  an  agent  or 
person  other  than  the  owner  making  an  entry  of  imported  mer- 
chandise, a  bond  in  the  penal  sum  of  $1,0()0,  with  condition 
that  the  actual  owner  or  consignee  of  the  merchandise  shall 
deliver  a  full  and  correct  account  thereof  according  to  the  terms 
and  specifications  of  that  section.     66. 

7.  Same. — (icneral  bonds  of  sufficiently  large  an  amount  may,  in  spe- 

cial casen,  be  lawfully  accepted  by  collectors  of  customs  in  lieu 
of  the  special  })onds  of  $1,000  each  required  by  section  2787, 
Revised  Statutes,  from  agents  making  entries  of  importetl  mer- 
chandise for  others,  reijuiring  them  to  produce  the  declaration 
of  the  owner  \\\  every  case  where  goods  may  thereafter  be 
imported  witljout  the  same  during  a  specified  i)eriod.     177. 

111.     DlTV — (lOODS   SlBJECT  TO. 

8.  Picture   frames,  containing   oil  paintings  which  are  imported  into 

this  country  for  exhibition  purposes,  are  not  to  be  treated  as 
])artH  of  '*  works  of  art,"  and  are  therefore  not  entitled  to  entry 
free  of  duty  under  paragraph  702  of  the  tariff  act  of  July  24, 

1897  (30  Stat.,  203).     276. 

IV.  Drawback. 

9.  Certain  car  brakes,  springs,  and  lighting  apparatus  were  imported 

into  the  United  States  for  the  purpose  of  being  used  as  parts  of 
the  eciuipment  of  certiiin  railroad  cars  to  be  manufacture<i  m 
this  country  for  export.  They  were  not  installed  in  the  cars, 
but  were  present  for  inspection  and  were  shipped  in  their 
original  packages,  or  were  repacked  and  shipped,  with  the 
parts  of  the  cars  to  which  they  were  subse<juently  to  be  attached:. 
Heldy  That  such  articles  were  not  use<l  "in  the  manufacture  of 
articles  manufactured  or  produced  within  the  Tnited  States'* 
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within  the  meaning  of  section  30  of  the  act  of  July  24,  1897  (30 
Stat.,  211),  and,  as  the  articles  were  removed  "  from  the  custody 
and  control  of  the  Government,"  they  are  within  the  inhibition 
of  section  3025,  .Revised  Statutes,  and  are  not  now  entitled  to 
drawback  under  any  provitiii  )n  of  law.     125. 

10.  Imported  Canadian  Wiiaat. — Where,  upon  the  exportation  of  a  pro- 

duct manufactured  in  the  United  States  from  a  combination  of 
domi'stic  material  and  foreign  material  which  has  paid  duty, 
the  quantity  or  mea*}ure  of  the  foreign  material  actually  present 
in  ih  i  completed  article  can  be  identified  to  the  satisfaction  of 
the  customs  officials,  by  the  evidence  of  books  of  account,  or 
otherwise,  the  exporter  is  entitled  under  section  30  of  the  tariff 
act  of  July  24,  1897  (30  Stat.,  211),  to  drawback  of  the  duties 
paid  upon  the  imported  material  thus  ascertained  to  be  actually 
present  in  the  completed  article.     344. 

11.  Same. — The  word  "ascertained,"  as  used  in  the  proviso  to  said  sec- 

tion 30,  is  obviously  used  to  describe  knowledge  which  is  ob- 
tained from  evidence,  and  not  merely  that  which  is  obtained 
from  the  exercise  of  the  senses.     Ih, 

12.  Same. — The  word  "appear,"  as  used  in  that  section,  does  not  require 

that  the  imported  materials  should  appear  in  the  sense  of  being 
seen  in  the  completed  articles,  but  only  in  the  sense  of  "being 
proven  to  be  present  in  the  completed  articles.     Ih. 
Opinion  of  July  13,  1898  (22  Opin.,  ^11),  affirmed.     Ih, 

18.  Same  — Compntation  of,  on  Imported  Wheat. — In  computing  the  draw- 
back on  the  export  of  flour  made  from  imported  wheat,  the 
relative  values  of  the  flour  and  other  products  at  the  time  and 
place  of  manufacture  should  be  used  as  the  basis  of  calculation. 
374. 

14.  Same. — Where  only  a  part  of  the  products  from  imported  wheat  is 
exported,  the  proportionate  valne  of  the  same  for  drawback  pur- 
poses shoulrl  be  determined  without  allowing  anything  for  the 
increased  i)rice  such  part  would  bring  in  domestic  markets 
because  of  the  privilege  of  drawback.     Ih. 

16.  Oil  Cake  Prodnced  from  Imported  Linseed. — The  prohibition  con- 
tained in  paragraph  285  of  the  tariff  act  of  October  1,  1890  (26 
Stat.,  586),  prevents  the  allowance  of  drawback  under  section 
22  of  the  tariff  act  of  August  27,  1894  (28  Stat,  551) ,  on  oil  cake 
produced  from  linseed  imported  and  entered  for  consumption 
under  the  provisions  of  the  former  act,  but  exported  after  the 
act  of  1894  went  into  effect.     115. 

V.  FiNBs,  Pen.\ltibs,  and  Forfeitltres. 

16.  The  Treasury  Department  has  jurisdiction  of  the  remission  of  fines, 
penalties,  and  forfeitures  imposed  by  section  2809,  Revised  Stat- 
utes, and  of  the  issuing  of  instructions  relating  to  the  execution 
of  sections  2779  to  2784,  Revised  Statutes,  inclusive.     535. 
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VI.  Board  ok  (general  Appraisers. 

17.  Claaaifleation  DeoisioxiB— Binding  Effect  of. — The  Secretary  of  the 

Treasury  and  collectors  of  customs  are 'bound  by  classification 
decisions  of  the  Board  of  General  Appraisers,  when  unappeale*! 
from,  only  so  far  as  such  decisions  affect  the  goods  immediately 
before  the  Board  for  classification.     81. 

18.  Same. — The  Secretary  of  the  Treasury  has  authority,  and  it  Ls  his 

duty,  to  instruct  collectors  of  onstoms  to  what  extent,  if  at  all. 
they  are  to  be  guided  by  the  conclusions,  general  doctrines,  and 
expressions  contained  in  any  opinion  by  the  Boani  of  General 
Appraisers,  except  as  regards  the  merchandise  concerning  which 
the  decision  was  made.     ///. 

19.  Bame.— Where  there  is  conflict  between  a  decision  of  the  circuit 

court  on  appeal  from  the  Board  of  General  Appraisers,  and  a 
subsequent  decision  of  the  Boanl,  the  Secretary  of  the  Treasury 
should  give  greater  consideration  to  the  decision  of  the  court.  IK 
For  Rkcjilatioxs,  Circulars,  etc.,  of  the  Treasury  Depart- 
ment, see  Treasury  Department,  III. 

DEIiAWABE  INDIAN  CLAIMS.     Sfie  Indians,  15-17. 

DELEGATION  OF  LEGISLATIVE  AUTHORITY.  Sie  Exbci  - 
TivK  Departments,  11. 

DELIVEBY  OF  MAIL.     See  Postal  Service,  2. 

DEPARTMENT  OF  AGRIGTJLTX7RE. 

Secretary  of  Agriculture. 

1.  Importation  of  Meats  from  Germany. — The  Secretary  of  Agriculture 

is  not  authorized  under  the  actof  March3,  1903  (32  Stat,,  11.57), 
to  recpiest  the  Secretary  of  the  Trea.«ury  to  refuse  admission 
into  the  United  States  of  certain  meats  and  meat  preparations 
coming  from  (Germany,  because  of  the  action  of  the  German 
Governujent  in  prohibiting  the  importation  of  similar  goo<.ls  into 
that  country.     H2.  * 

2.  Permit  for  use  and  occupancy  of  Alexander  Archipelago  Forest 

Reserve.     N<y  Alaska,  1. 
BcRKAU  OP  Animal  Industry.     Order  No.  124.     *S^<?  page  249. 

DEPARTMENT  OF  COMMERCE  AND  LABOR. 

I.  In  General. 

1.  Transfer  of  Land  to,  for  Light-House  Beserration  Purposes. — ^The  Sec- 
retary of  the  Navy  has  authority  to  transfer  control  of  certain 
land  at  San  Juan,  P.  R.,  reserved  by  Executive  order  for  naval 
purposes,  to  the  Department  of  Commerce  and  Labor,  for  the 
extension  of  the  light-house  reservation  at  that  place.     269. 
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Jurisdiction. 

2.  Anchorage  and  Anchorage  GronndB. — Matters  arising  under  the  acts 
of  May  16,  1888  (25  Stat.,  151),  February  6, 1893  (27  Stat,  431 ), 
March  6,  1896  (29  Stat.,  54),  and  June  6,  1900  (31  Stat,  682), 
relating  to  anchorage  and  ant'horage  grounds,  have  been  trans- 
ferred by  the  act  of  February  14,  1903  (32  Stat,  825),  from  the 
Treasury  Department  to  the  Department  of  Commerce  and 
T^bor.     37. 

8.  Begnlations  Ooverning  Steamboats,  etc.,  at  Tacht  Racei. — The  making 
of  rules  and  regulations  under  the  act  of  May  19,  1896  (29  Stat., 
122),  to  insure  the  safety  of  passengers  on  exciirsion  steamers, 
etc.,  at  regattas  or  yacht  races,  and  their 'subsecjuent  enforce- 
ment by  revenue  cutters,  is  "business  within  the  jurisdiction  " 
of  the  Department  of  Commerce  and  Labor;  and,  when  revenue 
vessels  are  detailed  for  that  purpose,  they  are  8ubje(!t  to  the 
direction  and  control  of  the  Secretary  of  that  Department  in  all 
matters  relating  to  such  business.     27. 

4.  BevennerCiitter  Service — Seal  Protection. — The  act  of  February 
14,  1903  (32  Stat,  825),  giving  the  Department  of  Commerce 
and  I^bor  jurisdiction  and  control  of  the  seal  fisheries,  doei 
not  transfer  to  that  Department  the  Revenue-Cutter  Service  or 
any  of  its  vessels  or  officers,  and  the  Secretary  of  the  Treasury 
is  not  authorized  by  said  act,  or  otherwise,  to  assign  revenue 
vessels  to  the  duty  of  seal  protection.     4. 

6.  Same. — Vessels  assigned  by  authority  of  the  President  to  tlie  pro- 
tection of  the  seal  fisheries  will  henceforth,  while  so  assigned, 
be  subject  to  the  direction  of  the  Secretary  of  Commerce  and  Labor 
in  respec^t  to  those  duties,  but  their  internal  government  and 
duties  concerning  the  revenue  while  thus  engaged  will  be  under 
the  Secretary  of  the  Treasury.     J7>. 

6.  Same. — ^Appropriations  for  the  Bevenne-Cntter  Service  will  continue 

to  be  expended  by  the  Secretary  of  the  Treasury,  except  such  por- 
tions, if  any,  as  may  be  applied  to  extraordinary  business  con- 
cerning seal  protection,  which  latter  will  be  under  the  control 
of  the  Secretary  of  Commerce  and  Labor.     Ih. 

7.  The  general  line  of  cleavage  established  by  the  act  creating  the 

Department  of  Commerce  and  Labor  between  it  and  the  Treasury 
Department  leaves  "navigation  "  with  the  former,  and  little  with 
the  Treasury  Department  which  does  not  concern  the  collec- 
tion, keeping,  minting,  and  disbursing  of  the  public  treasure. 

29,  152. 

II.  Officers. 

tSecrelary  of  Commerce  and  Labor. 

8.  Seal  for  Census  Office.— The  Secretary  of  Commerce  and  Labor  is 

authorized,  under  the  act  of  February  14,  1903  (32  Stat,  825), 
which  places  the  Census  Office  under  his  jurisdiction,  to  require 
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the  Director  of  tlie  Census  to  provide  a  seal  for  that  office,  as 
directed  by  section  31  of  the  act  of  Man^h  3,  IWHJ  (30  Stat.,  1021), 
and  to  give  it  a  device  in  accordance  with  his  (the  Secretary's) 
views.  1. 
9.  Same. — There  is  nothing  in  tlie  nature  of  this  duty  that  is  judicial 
or  quasi  judicial,  or  of  such  a  character  that  its  ix*rformance 
should  not  l)e  subject  to  the  direction  of  the  head  of  the  De- 
partment.    Ih, 

10.  Correspondence  with  CoUeotors  of  Customs.— The  Secretary  of  Com- 

merce and  Labor  is  not  re(juired,  in  the  execution  of  the  duties 
imposed  upon  him  by  t  e  act  of  February  14,  1903  (32  Stat., 
825),  to  correspond  with  collectors  of  customs  through  the 
Secretary  of  the  Treasury.     3. 

11.  Boarding  of  Vessels.— The  execution  of  the  act  of  March  31,  1900 

(31  Stat.,  58),  entitled  "An  act  concerning  the  boarding  of  ves- 
sels," has  been  transferred  by  section  10  of  the  act  of  February 
14,  1903  (32  Stat.,  825),  from  the  Secretary  of  the  Treasury  to 
the  Secretary  of  Commerce  and  Labor.     51. 

12.  Certificates  of  Begistry  of  Vessels.— The  duty  imposed  upon  the 

Secretary  of  the  Treasury  by  stM'tion  4158,  Revised  Statutes,  of 
transmitting  to  collectors  of  customs  blank  forms  of  certificates 
of  registry  of  vessels,  was,  by  the  act  of  February  14,  1{K)3  (32 
Stat.,  825),  transferred  to  the  Secretary  of  Commerce  and  l^bor 
49. 

18.  Same — Expense — Comptroller  of  the  Treasury. — The  question  as  to 
whether  the  expense  of  preparing  such  blank  forms  and  fur- 
nishing them  to  collectors  can  l)e  paid  out  of  the  appropriation 
for  defraying  the  expenses  for  collecting  the  revenue  from  cus- 
toms, is  peculiarly  one  for  the  Comptroller  of  the  Treasury  to 
decide  (23  Op.,  4H8).     Ih. 

14.  Regulation  of  Steam  Vessels. — The  Secretary  of  Commerce  and 

Labor  is  not  autliorized  by  section  4462,  Revised  Statutes,  to 
amend,  modify,  or  repeal  existing  regulations,  or  to  adopt  new 
rciruhitions  for  the  enforcement  of  the  provisions  of  Title  52, 
Revised  Statutes,  entitled  "Regulation  of  Steam  V^esseli*," 
without  prior  action  thereon  by  the  Board  of  Supervising 
InsiHH-tors.  The  Secretary  has,  therefore,  no  authority  what- 
ever in  the  matter,  except  as  conferred  by  section  4405,  Revised 
Statutes.     67. 

15.  Same. — Called  meetings  of  the  Board  of  Snperyising  Inspectors  may 

be  held  at  places  other  than  Washington,  within  the  judgment 
of  the  Secretary  of  Commerce  and  Labor,  section  4405  speci- 
fying merely  the  place  where  the  annual  meeting  of  the  Board 
shall  be  held.     Ih, 
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16.  Detignatioii  of  River  and  Harbor  Lines. — The  power  and  authority 

to  designate  lines  dividing  the  high  seas  from  rivers,  harbo]>>, 
and  inland  waters,  conferred  upon  the  Secretary  of  the  Treas- 
ury by  section  2  of  the  act  of  February  19,  1895  (28  Stat,  672), 
was,  by  section  10  of  the  act  of  February  14,  1903  (32  Stat, 
829),  transferred  to  the  Secretary  of  Commerce  and  Labor. 
149. 

17.  Penalties. — The  Secretary  of  Commerce  and  Labor  has  no  authority 

to  direct  the  diacontiniiance  of  a  enit  for  the  recovery  of  a  fine  or 
penalty  imposed  for  a  violation  of  the  New  Tork  Harbor  act  of 
June  29, 1888  (25  Stat,  209),  nor  did  the  Secretary  of  the  Treas- 
ury have  such  power  prior  to  the  taking  effect  of  the  act  of  Feb- 
ruary 14,  1903  (32  SUt,  825),  creating  the  Department  of  Com- 
merce and  Labor.    220. 

18.  The  word  "vessels,''  as  used  in  the  New  York  Harbor  act  (25  Stat., 

209),  does  not  relate  to  vessels  in  the  sense  contemplated  by 
sections  5292-5294,  Revised  Statutes,  authorizing  the  remission 
of  fines,  penalties,  and  forfeitures,  by  the  Secretary  of  the 
Treasury.     76. 

19.  Bemission*  of  Penalty— Improper  Manifest— The  Secretary  of  Com- 

merce and  Labor  has  no  authority  to  remit  or  to  reduce  a  fine 
or  penalty  imposed  under  section  15  of  the  act  of  March  3, 
1903  (32  Stat,  1217),  for  failure  to  comply  with  sections  12-14 
of  that  act  in  regard  to  the  manifests  or  lists  of  alien  passengers 
required  to  be  furnished  by  masters  of  vessels  arriving  within 
the  United  States,  such  power  not  having  been  specifically  con- 
ferred by  Congress.    336. 

90.  Lease  of.  8t  Panl  and  8t  George  Islands — Authority. — The  act  of 
February  14,  1903  (32  Stat.,  829),  transferred  to  the  Secretary 
of  Commerce  and  Labor  the  same  authority  over  the  islands  of 
St  Paul  and  St  George,  Alaska,  that  was  theretofore  possessed 
by  the  Secretary  of  the  Treasury,  and  he  may  therefore  lease 
those  islands  to  the  North  American  CommerciiU  Company  for 
the  propagation  of  blue  foxes.    497. 

81.  Same. — ^The  Secretary  of  Commerce  and  Labor  has  authority  to 
lease,  for  the  purpose  of  propagating  foxes^  such  other  islands 
in  the  waters  of  Alaska  as  had  been  so  leased  by  the  Secretary 
of  the  Treasury  prior  to  May  14,  1898.     Ih. 

28.  Same. — The  Secretary  of  Commence  and  Labor  has  no  authority  to 
regulate  the  killing  of  fur-bearing  animals  in  Alaska,  other 
than  fur-bearing  seals.     Ih, 

88.  light-Honse  at  Diamond  Shoal.    See  Light- House. 

84.  The  Secretary  of  Commerce  and  Labor  has  authority  to  sell  a 
windmill  formerly  used  for  pumping  water  at  the  oyster  claire, 
Lynnhaven,  Va.,  but  which  is  no  longer  needed  or  used  for 
that  purpose.     567. 
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III.    BUREATS. 

Censuit  Office. 

85.  The  CenBus   Oi&ce  ia  an   integral  part  of  the  Department  of  Com- 
merce and  Labor,  and  as  such  in  subject  to  the  direction  of  the 
SetTetarv  of  that  Department.     11. 
Various  ol^ections  tliereto  considered.     lb. 

26.  Seal  for. — The  St»cretary  of  Commerce  and  Labor  is  authorized, 

under  the  act  of  February  14.  1903  (32  Stat.,  825),  which  places* 
the  Census  Office  under  his  jurisdiction,  to  re<iuire  the  Director 
of  the  Census  to  provide  a  seal  for  that  office,  as  directed  by 
section  31  of  the  act  of  March  3,  1899  (30  Stat.,  1021),  and  to 
give  it  a  device  in  accordance  with  his  (the  Secretary's) 
views.     1. 

27.  The  special  agents  of  the  Census   Office   appointe<l   to  collect  the 

statistics  referred  to  in  sections  7-9  of  the  act  of  March  6,  1902 
(32  Stat.,  52),  "to  provide  for  a  permanent  Census  Office,"  are 
required,  under  section  18  of  the  act  of  March  3,  1899  (30  Stot, 
1019),  to  take  an  oath  or  affirmation  before  entering  upon  the 
discharge  of  their  duties.     228. 

Rtporit(. 

28.  Printing  of  Special  Bureau  Reports — Beef  Industry  Report. — Section 

89  of  the  act  of  January  12,  1895  (28  Stat.,  622),  authorizes  the 
printing  of  2,500  copies  of  special  as  well  as  annual  reports  of 
Dejmrtment  bureau  chiefs,  when  such  printing  is  directed  by 
the  heiid  of  a  Department.     377. 

DEPARTMENT  OT  THE  INTERIOR. 

Secretary  of  the  Interior. 

1.  Approval  of  Patents  to  Choctaw  and  Chickasaw  Lands. — The  Secretary 

of  the  Interior  is  authorized  to  approve  the  patents  executed  by 
the  i)rincipal  chief  of  the  Choctaw  Nation  and  the  governor  of 
the  Chickasaw  Nation  for  the  lands  allotted  to  the  members  of 
those  tribes  of  Indians  in  accordance  with  the  provisions  of  the 
act  of  June  28, 1898  (;]0Stat.,  495,  507),  and  his  approval  thereof 
is  essential  to  constitute  such  patents  a  transfer  to  the  allottees 
of  such  title  as  was  intended  by  that  act.     460. 

2.  Approval  of  Sale  of  Inherited  Indian  Allotment  Lands. — The  courts 

for  the  northern  district  of  Indian  Territory  have  no  jurisdiction 
or  power  to  decree  partition  and  sale  of  an  inherited  Indian 
allotment  covered  by  a  patent,  without  the  approval  of  the 
Secretary  of  the  Interior,  whose  authority  to  approve  or  disap- 
prove such  sales  is  not  disturbed  by  section  2  of  the  act  of  April 
28.  1904  (33  Stat.,  573).    .532. 
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8.  Same. — The  difforenoe  between  a  Quapaw  allotment  and  others  is  tliat 

title  is  not  given  to  the  United  States  in  trust  in  the  case  of  the 
Quapaws.     lb. 

4.  AttomeyB*  Fees — Choctaw  and  Chickasaw  Indian  Fnnds. — The  Secre- 

tary of  the  Interior  is  without  authority  either  to  refuse  to  issue 
warrants  to  Messrs.  Mansfield,  McMurray,  and  Cornish  for  the 
amount  fixed  by  the  Choctaw  and  Chickasaw  citizenship  court 
as  compensation  for  services  rendered  by  them  to  the  Choctiiw 
and  Chickasaw  nations  in  preventing  allotment  or  disposition 
of  their  tribal  property  to  "court  claimants,'*  or  to  delay  the 
issuance  of  such  warrants  upon  the  ground  that  the  amount  is 
excessive,  or  that  propose<J  legislation  may  give  the  right  of 
appeal  in  some  of  the  cases  determined  by  that  court.     320. 

5.  7reedmen*s  Hospital— Water  Main. — The  Secretary  of  the  Interior 

has  authority  to  prevent  the  Commissioners  of  the  District  of 
Columbia  from  laying  a  water  main  across  the  land  upon  which 
the  Freedmen's  Hospital  is  to  be  erected.     515. 

6.  Same. — The  permission  granted  the  Commissioners  of  the  District 

of  Columbia  by  the  Chief  of  Engineers  in  charge  of  the  public 
buildings  and  grounds  in  the  District  to  lay  a  water  main  across 
the  land  upon  which  the  Freedmen's  Hospital  is  to  be  erected 
was  a  mere  license,  without  consideration,  and,  l)eing  still  execu- 
tory, is  revocable  at  will,     lb, 

7.  Lease  of  Cherokee  Mineral  Lands. — An  instrument  dated  July  9, 

^  1901,  purporting  to  be  a  mineral  lease  from  a  Delaware  Indian 
of  certain  lands  in  the  Indian  Territory,  was  void  at  its  incep- 
tion, as  the  power  to  make  such  a  leaae  was,  at  that  time,  vested 
exclusively  in  the  Secretary  of  the  Interior.  Act  of  June  28, 
1898,  sees.  13,  16  (30  Stat.,  498).  168. 
0  8.  Same. — This  authority  was  taken  from  the  Secretary  of  the  Interior 
by  section  73  of  the  act  of  July  1,  1902  (32  Stat,  727),  and  it  is 
now  impossible  for  him  to  give  validity  to  the  lease,  either  in 
whole  or  in  part.     Jb. 

9.  Same.— Cnder  section  72  of  the  act  of  July  1,  1902  (32  Stat.,  726), 

Cherokee  citisens  have  the  power,  with  the  approval  of  the  Secretary 
of  the  Interior,  to  lease  their  allotments,  when  selected,  for 
mineral  purposes,     lb. 

10.  lUilroad  Land  Grants— Application  of  Case  of  Sjoli  v.  Dreschel  ( 199 

v.  S.,  664). — The  Secretary  of  the  Interior,  in  the  administration 
of  the  several  land  grants  to  railroads,  is  not  bound  to  follow  the 
broad  principles  quoted  in  the  decision  of  the  Supreme  Court 
in  the  case  of  Sjoli  v.  Dreschel  (199  U.  S.,  564),  but  may  confine 
what  is  said  therein  to  a  state  of  facts  similar  to  those  then 
before  the  court.     632. 

11.  Same. — No  title  passes  to  lien  lands  before  approval  by  the  Secretary 

of  the  Interior  of  the  company's  list  of  selections;  and,  when  so 
approved,  the  lands  are  to  be  considered  as  fully  selected  as  of 
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the  date  of  the  listing,  so  as  to  give  to  the  company  superiority 

over  the  right  of  homestead  or  preemption  claimants  settling 

after  the  listing  by  the  company.     lb. 
DEPABTlCENTAIi  BEGTTIiATIOK.    See  Executive  Dbpabtmbnts, 

10-12. 
DEPOSIT  OF  SAVINGS.     See  Navy,  16. 
DESEBTEBS  FBOM  GEBMAN  VESSELS.     See  Extradition. 

DETAIL. 

Of  Clerks  to  the  Civil  Service  Commission.    See  Civil  Service, 

1,2. 
Op  Registry  Clerk  to  White  House.    See  Post-Office  Depart- 
ment, 1. 
DIAMOND  SHOAL  LIGHT-HOTTSE.     See  Liqht-Housb. 
DIPLOMATIC  OFFICEBS. 

1.  Head  Tax— Alien  Diplomatic  Offlcen.— The  act  of  March  3, 1903  (32 

Stat.,  1213),  which  requires  the  payment  by  transportation 
companies  of  a  duty  of  $2  for  each  and  every  passenger  not  a 
citizen  of  the  United  States,  or  of  Canada,  Mexico,  or  Cuba, 
who  shall  be  brought  into  the  United  States  by  them,  applies 
as  well  to  alien  officials  coming  into  the  United  States  on  diplo- 
matic missions  as  to  aliens  who  are  private  individuals  and 
come  here  for  other  purposes.     370. 

2.  Same — Charge  apon  Transportatioii  Campaniet. — The  duty  thus  im- 

posed is  not  a  tax  upon  the  officials  of  foreign  governments,  but 
is  merely  a  charge  imposed  upon  the  transportation  company 
for  every  passenger  brought  into  the  United  States  by  it.    lb. 

DIBECTOB  OF  THE  MINT.    See  Treasury  Department,  33. 

DISBT7BSING  AGENTS.     See  Treasury  Department,  15-18. 

DISMISSAL.     See  Naval  Academy,  2. 

DISTBIBI7TI0N.     See  Indians,  18. 

DISTBICT  OF  C0LT7MBIA. 

1 .  Holidays — Hours  of  Labor  in  Ezecntive  Departments. — '  ^  Every  Satur- 

day after  12  o* clock  noon"  is  a  holiday  for  all  purposes  within 
the  District  of  Columbia,  and  is  therefore  one  of  the  "days 
declared  public  holidays  by  law"  within  the  meaning  of  the 
statutes  regulating  the  number  of  hours  of  labor  which  must  be 
required  of  all  clerks  and  employees  in  the  Executive  Depart- 
ments. Consequently,  heads  of  Departments  are  not  obliged  to 
require  labor  of  such  clerks,  etc.,  after  the  hour  of  noon  on 
Saturdays.    40. 

2.  Same— District  Code.— Heads  of  Departments  must  require  at  least 

seven  hours'  labor  of  all  their  clerks  and  other  employees  ever}' 
day  in  the  year  except  Sundays  and  days  declared  to  be  holi- 
days by  section  1389  of  the  Code  of  the  District  of  Columbia, 
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and  during  authorized  leave;  and,  if  the  public  service  requires 
it,  the  hours  of  labor  may  l)e  extended  by  special  order  and 
may  include  holidays  as  well  as  ordinary  days.     lb. 

3.  FTe6dmen*8  Hospital — Water  Main. — The  Secretary  of  the  Interior 

has  authority  to  jnrevent  the  Commissioners  of  the  District  of 
Columbia  from  laying  a  water  main  across  the  land  upon  which 
the  Freedmen's  Hospital  is  to  l)e  erected.     515. 

4.  Same. — The  permiaaion  granted  the  Commissioners  of  the  District 

of  Columbia  by  the  Chief  of  Engineers  in  charge  of  the  public 
buildings  and  grounds  in  the  District  to  lay  a  water  main  across 
the  land  upon  which  the  Freedmen's  Hospital  is  to  be  erected 
was  a  mere  lioense,  without  consideration,  and,  l)eing  still 
executory,  is  revokable  at  will.     76. 

6.  Eviction  from  Pnblio  Landa  in  the  Diatriot  of  Colnmbia. — Section 
1797,  Revised  Statutes,  a.»<  amended  by  the  act  of  April  28,  1902 
(32  Stat.,  152),  authorizes  summary  proceedings  against  those 
persons  only  who  are  in  unlawful  occupancy  of  public  buildings 
or  grounds  in  the  District  of  Columbia.  This  involves  the 
question  of  title  of  the  Ignited  States  to  the  property  in  question, 
and  the  officer  charged  with  this  duty  must  determine  correctly, 
at  his  peril,  that  the  occupant  is  such  trespasser.     18. 

8.  Same.— The  above  section  does  not  authorize  the  summary  depri- 
vation of  a  rightful  possession  without  due  process  of  law;  and, 
except  in  a  few  rare  instances,  mere  legislation,  or  ministerial 
acts  under  it,  would  not  be  due  process.     Ih, 

T.  Same. — Occupants  of  lands  in  the  District  of  Columbia  who  have 
been  in  pos.se88ion  thereof  for  a  number  of  years  under  claim 
of  title  are  not  required  to  establish  their  right  in  court,  and 
thereby  relieve  the  Government  from  the  burden  of  first  estab- 
lishing its  own  title  or  right  to  possession,  as  it  must,  if  these 
are  contested.     Ih. 

8.  Same.— The  marshal  has  no  discretion  in  the  performance  of  the 

duty  imposed  upon  him  by  the  statute,  and  in  so  doing  has  the 
same  right  to  summon  assistance  that  he  has  in  executing 
other  lawful  process.     Ih. 

9.  Unlawful  Occupation  of  Public  Grounda — Secretary  of  the  Interior. — 

Section  1818,  Beviaed  Statutea,  which  direct  the  Secretary  of  the 
Interior  to  prevent  the  unlawful  occupation  of  "the  public 
streetfl,  avenues,  squares,  or  reservations  in  the  city  of  Wash- 
ington,'* ia  atill  in  force  and  has  not  been  modified  by  subse- 
quent legislation,  including  that  portion  of  the  act  of  April  28, 
1902  (82  Stat.,  152),  amendatory  of  section  1797,  Revised  Stat- 
utes, which  impo.ses  a  similar  duty  on  the  Chief  of  Engineers  in 
regard  to  "the  public  buildings  and  grounds  in  the  District  of 
Columbia."     111. 

DRAWBACK.     *SV<'  Cistoms  1>a\v,  IV. 

DBEBOE.     See  Xavic.ablk  Waters,  2,  \\. 
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SIOHT-HOT7R  liAW.     See  Panama,  8-11,  14,  15. 
**BLBTr,"  STEAM  TUG.     See  Hawaii,  2. 
ELLIS  ISLAND. 

1.  Money  Exchange  PrlTilege — Conatrnotion  of  (Sontract — A  stipulation 

in  acontrart  l)etween  the  Government  and  a  certain  firm  grant- 
ing to  the  latter  the  money  exchange  privilege  at  the  Ellia? 
Island  immigrant  station,  New  York  Harbor,  which  provides 
that  the  contractors  shall  *'caf:h  all  checks  and  drafts  drawn  on 
banks  and  banking  houses  in  the  city  of  New  York  of  well- 
known  Htanding"  prei«ented  by  aliens  arriving  at  that  station, 
can  not  l)e  construed  to  refer  to  domestic  drafts  only.     133. 

2.  Same. — The  understanding   between  the  officers  of  the  Govern- 

ment and  the  contractors  prior  to  the  making  of  the  contract 
that  drafts  drawn  upon  a  certain  individual  need  not  be  cashed, 
was  eqaivalent  to  an  agreement  that  his  establishment  was  nc»t 
of  the  standing  referred  to  in  the  stipulation.  Pt. 
EVICTION  FBOH  PUBLIC  LANDS  IN  THE  DISTRICT  OF 
COLUMBIA.     See  District  of  Columbia,  5-8. 

EXAMINATIONS. 

Marine  Corps.     See  Navy,  17-24. 
EXCLUSION. 

Ok  Canned  and  Chopped  Meats.     See  Food  Products,  4. 

EXECUTIVE  DEPARTMENTS. 

I.  Ix  General. 

1.  The  Civil  Service  Commiasion  is  not  an  Ezecntive  Department  within 

tlie  meaning  of  section  190,  Revisecl  Statutes,  respecting  the 
jirosecution  of  claims.     6. 

2.  Hours  of  Labor. — "Every   Saturday  after  12  o'clock  uoon"  it  a 

holiday  for  all  purposes  within  the  District  of  Columbia,  and  is 
therefore  one  of  the  "days  declared  public  holidays  by  law," 
within  the  meaning  of  the  statutes  regulating  the  number  of 
hours  of  labor  which  must  be  reciuired  of  all  clerks  and  em- 
ployeoH  in  the  Executive  Departments.  Consequently,  heads 
of  Departmenta  are  not  o})liged  to  require  labor  of  such  clerks, 
etc.,  after  the  hour  of  noon  on  Saturdays.     40. 

8.  Same. — Heads  of  Departments^  must  require  at  least  seven  hours' 
labor  of  all  tlieir  clerks  and  other  employees  every  day  in  the 
year  except  Sundays  and  days  declared  to  lie  holidays  by  sec- 
tion 1389  of  the  Code  of  the  District  of  Columbia,  and  during 
authorized  leave;  and,  if  the  public  service  requir^  it,  the  hours 
of  labor  may  be  extended  by  special  order  and  may  include  holi- 
days as  well  as  ordinary  days.     Ih. 

4.  Printing  of  Special  Beports  of  Bureau  Chiefs.— Section  89  of  the  act 
of  January  12,  1895  (28  Stat.,  622),  authorizes  the  printing  of 
2,500  copies  of  special  as  well  as  annual  reports  of  Department 
bureau  chiefs,  when  such  printing  is  directe<l  by  the  head  of  a 
Department.     377. 
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6.  Transfer  of  liand  from  One  Ezeontive  Depfirtment  to  Another. — The 

Secretary  of  the  Navy  has  authority  to  transfer  control  of  cer- 
tain land  at  San  Juan,  P.  R.,  reserved  hy  Executive  order  for 
naval  purposses,  to  the  Department  of  Commerce  and  Lahor,  for 
the  extension  of  the  light-home  reservation  at  that  place.     269. 

II.  Officers. 

6.  Heads  of  Departments — Bnbpoma,  Appearance,  and  Testimony. — The 

head  of  an  Executive  Department  is  not  legally  bound,  in 
c)l)edience  to  a  subpoena  of  a  court,  to  appear  in  a  suit  between 
private  parties  and  testify  to  fac^s  which  have  come  to  his 
knowledge  officially;  but  he  may  appear  and  give  such  testi- 
mony as  he  shall  deem  proper.     326. 

7.  Same. — The  head  of  an  Executive  Department  may  properly  decline 

to  furnish  official  records  of  his  Department,  or  copies  thereof,  or 
to  give  testimony  in  a  cause  pending  in  court  between  private 
parties,  respecting  facts  which  have  come  to  his  knowledge 
officially,  whenever  in  his  judgment  the  production  of  such 
papers  or  the  giving  of  such  testimony  might  prove  prejudicial, 
for  any  reason,  to  the  Government  or  to  the  public  interest. 
Ih. 

8.  Same. — The  head  of  an  Executive  Department  may  legally  prohibit 

the  chief  of  a  bureau  from  producing  in  court  any  official  records 
of  the  Department,  or  certified  copies  thereof,  in  (  bedience  to  a 
subptvna  duces  iecutny  and  from  making  or  certifying  copies  of 
sucli  official  records,     lb. 

9.  Same. — The  records  of  Executive  Departments  are  quasi  confidential 

in  their  nature,  and  must  be  classed  as  privileged  communica- 
tions whose  production  can  not  be  compelled  by  a  court  without 
express  authority  of  law.     lb. 

III.  Rules  and  Reih* nations. 

10.  Departmental  Regulations — Construction  of. — The    question    as    to 

whether  or  not  a  citizen  of  Porto  Rico,  legally  a  resident  of  New 
York,  is  eligible  for  appointment  in  the  Marine-Hospital  Service 
under  a  departmental  regulation  which  requires  the  applicant 
to  be  a  citizen  of  the  United  States,  or,  if  of  foreign  birth,  to 
furnish  proof  of  American  citizenship,  does  not  involve  any 
question  of  law  within  the  meaning  of  section  356,  Rev^ised 
Statutes,  and  is  not,  therefore,  one  i)roperly  calling  for  an 
opinion  of  the  Attorney-Oeneral.  The  recjuirement  not  being 
demanded  by  law,  its  interpretation  may  properly  be  left  to  the 
Department  or  bureau  responsible  for  its  existence  and  execu- 
tion. 18  Opin.,  521;  20  Opin.,  649;  21  Opin.',  255,  followed. 
183. 

11.  Departmental  Regulation — Delegation  of  Legislative  Authority. — The 

order  of  the  Department  of  Agriculture  of  April  26,  1904,  pro- 
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hibiting  the  importatioB  of  hay  and  straw  from  continental  £uiO|ie 
as  a  means  of  preventing  the  introduction  of  foot-aad-moath-dis- 
•easo  among  cattle  in  the  United  States,  is  a  regulation  of  com- 
merce with  foreign  nations  and  an  exercise  of  legislative  power, 
and  therefore  void.  249. 
12.  aamo.— Tlie  act  of  February  2,  1903  (32  Stat,  791),  merely  author- 
iies  the  Secretary  of  Agricalture  to  make  oaeh  regalatioiis  and 
take  such  measures  ai  are  adminiitrative  in  their  nature  for  the 
enforcement  of  the  purposes  of  that  law.     Ih. 

IV.  Contracts. 

18.  Advertiiement  for  Supplies. — In  advertising  for  supplies  for  the 
various  Departments  of  the  Government  as  provided  in  section 
3709,  Revised  Statutes,  as  amended  by  the  act  of  Januar\'  27, 
1894  (28  Stat.,  33),  the  advertisement  may  be  issued  in  the  name 
of  all  the  Departments,  for  supplies  common  to  all,  provide<l 
the  advertisement  contains  the  quantity  of  supplies  required  by 
each  Dejiartment;  but  contracts  for  snpplies  can  only  be  entere<l 
into  by  the  appropriate  officer  of  each  Department.     607. 

EXTRADITION. 

Deserters  from  German  Vessels. — The  question  as  to  whether  desert- 
ers or  alleged  deserters  from  German  ships  of  war  or  merchant 
veenels  must,  under  article  14  of  the  consular  convention  of  1n71 
between  the  United  States  and  (Tcrmany  (17  Stat.,  929),  In- 
given  up  without  the  examination  authorized  by  section  5280, 
Revised  Statutes,  upon  the  written  request  of  a  German  consul 
and  the  filing  of  certain  papers  named  in  that  article,  should  be 
submitted  to  the  proper  court  for  a  judicial  determination.     77. 

FALSE  LABELING  OF  FOOD  PB0DX7CTS.     S*^e  Food  Prodicts,  1 . 

FINES,  PENALTIES,  AND  FOBFEITTJRES.     See  Department 
OF  Commerce  and  Labor,  17;  and  Treasiry  Department,  88. 

FOOD  PBODXJCTS. 

1.  Imported — False  Labeling. — Food  products  produced,  manufactureil, 

or  imt  up  at  Marseille,  France,  but  which  are  labeled  "Bor- 
deaux," are  falsely  lal)eled  within  the  meaning  of  that  provision 
of  the  act  of  March  3,  1903  (32  Stat.,  1158),  which  forbids  the 
inii)ortation  of  food  products  *' falsely  labeled  in  any  respect  in 
reganl  to  the  place  of  manufacture,"  and  are  therefore  not 
entitled  to  admission  into  the  United  States.     142. 

2.  Same. — The  words  *'  place  of  manufacture,"  as  used  in  that  act,  do 

not  mean  merely  the  "country  of  production,"  but  refer  to  the 
particular  locality  or  district  in  which  the  goods  are  produced 
or  manufactured.  Ih. 
8.  Importations  of  Meats  from  Germany. — The  Secretary  of  Agriculture 
is  not  authorize<l  under  the  act  of  ^larch  3,  1903  (32  Stat,  1157), 
to  request  the  Secretary  of  the  Treasury  to  refuse  admission 
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into  the  United  States  of  certain  meate  and  meat  preparationn 
coming  from  Germany,  becaaBe  of  the  action  of  the  German 
Government  in  prohibiting  the  importation  of  similar  goodH 
into  that  country.  62. 
4.  Importation  of  Canned  and  Chopped  Meats. — The  provision  in  the  act 
of  April  23,  1904  (33  Stat,  288),  authorizing  the  Secretary  of 
the  Treasury  to  refuse  delivery  to  the  consignee  of  any  goods 
which  the  Secretary  of  Agriculture  finds  '*are  forbidden  entry 
or  to  be  sold,  or  are  restricted  in  sale  in  the  countries  in  which 
they  are  made  or  from  which  they  are  exported,"  is  not  retalia- 
tory in  its  nature,  and  does  not  empower  the  Secretary  of  the 
Treasury  to  exclude  meats  brought  from  countries  that  refuse 
entry  to,  or  restrict  the  sale  of,  similar  meats  from  the  United 
States.     244. 

FOOT-AND-MOUTH  DISEASE.      See  ExBturrivs  Departmbxtb,  II. 
FOREST  BESEBVE.     See  Public  Landh. 
FOBFElTunE.     See  (tiam,  4;  TREA.srRY  Department,  36-38. 
FOBTIFICATIONS.     See  Armament  of  Fortifications. 
FRAUD  ORDERS.     See  Post-Opfice  Department,  2,  3. 
FREE  REGISTRATION.     See  Pohtal  Service,  15. 
FREEDMEN'S  HOSPITAL.     See  District  of  Columbia,  3. 
FREIGHT  RATES.     See  Interstate  Commerce,  2. 
GENERAL  APPRAISERS.     See  Cutm)MS  Law,  17-19. 
GOVERNMENTAL  REGULATION.   See  Interstate  Commerce,  3-9. 

GUAM. 

1.  Governor  of — Condemnation — Title. — In  June,  1900,  the  military 
governor  of  Guam  undertook  to  condemn,  l)y  proceedings  not 
in  conformity  with  Spanish  law,  certain  private  property  in 
that  island  needed  for  public  use,  and  subsequently,  on  the 
23d  of  the  same  month,  issued  an  order  declaring  abrogated, 
retroactively  from  the  3d  of  that  month,  all  Spanish  law  con- 
cerning the  condemnation  of  property  m  that  iHland.  On  July 
9, 1900,  the  owner  of  the  property  accepted  the  amount  awarded 
and  gave  a  receipt  therefor.  HeM^  That  such  proceedings  and 
the  acceptance  of  the  award  thereunder  by  the  owner,  vested  the 
title  to  the  property  in  the  United  States.     59. 

8.  Same — Power. — The  ix)wer  of  the  governor,  under  instructions 
dated  January  12,  1899,  was  intended  to  be  plenary,  and  he  had 
authority  to  do  what  the  exigencies  of  military  government 
required.     lb. 

8.  Same. — ^The  Constitntion  of  the  Unite<l  States  has  not  been 
extended  to  Guam.     Ih. 

4.  Transportation  of  Cargoes  from  San  Francisco  to  Onam  in  British  Ves- 
sels.— Carg()(»s  may  l)e  transported  from  8an  Francisco  to  Guam 
in  British  veK^els  without  incurring  the  penalty  of  forfeiture 
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under  section  4347,  Revised  Statutes,  as  amendeil  by  the  acts 
of  June  19,  1886  (24  Stat,  79),  February  lo,  1893  (27  Stat.,  455), 
and  February  17,  1898  (30  Stat.,  248).  128. 
6.  KaTigation  Lawi  Hot  Extended  to  Guam. — Congress  has  not  yet 
extended  the  laws  of  the  United  States  relating  to  entry,  clear- 
ance, and  manifest  of  steamships,  and  other  similar  laws  to 
Oliiam.     Ih.  • 

6.  Title  to  Lot  144,  City  of  Agana.— Under  Article  VIII  of  the  treaty 

of  i^eace  with  Spain  of  1898,  the  United  States  acquired  V)y 
cession  a  valid  title  to  lot  144,  city  of  Agana,  island  of  Guam, 
which  at  that  time  belonged  to  the  Spanish  Government,     242. 

7.  The  Secretary  of  the  Navy  may  issue  eommuiiioni  to  the  naval 

officeri  serving  ai  military  govemon  of  the  islands  of  Guam  and 
Tutuila.     292. 
aUANTANAMO  NAVAL  STATION. 

1.  Proof  of  Title.— The  provisions  of  section  365,  Revised  Statutes, 
are  not  applicable  to  the  expenditures  authorized  by  the  act  of 
March  3,  1903  (32  Stat,  1188),  for  the  erection  of  necessary 
improvements  on  lands  at  Guantanamo,  Cuba,  leased  by  the 
United  States  from  the  Republic  of  Cuba  for  the  purposes  of  a 
naval  station.     160: 

8.  Same. — The  advance  payments  of  rental  to  the.  Government  of  Cuba 

provided  for  in  article  1  of  the  agreement  of  July  2,  1903,  may 
lawfully  be  made  without  further  proof  of  title  than  the  certi- 
tied  copies  of  the  deeds  conveying  the  lands  to  that  Govern- 
ment.    Ih. 
See  aim  N.\vi(»ation — ^tonnaije  tax,  2-3. 

GTJESSING  CONTEST.     .SV;^  Lottery,  4. 

GTTNS,<IABBIAGE8,  ETC.     See  Armament  op  Fortifications. 

HAWAII. 

1.  Title  to  Kahauiki  Military  Beservation. — By  the  joint  resolution  of 

Congress  of  July  7,  1898  (30  Stat.,  750),  accepting  the  cession  of 
the  Hawaiian  Islands  and  the  transfer  to  the  United  States  of  the 
ownership  of  all  public  lands  therein,  and  by  acquiring  by  pur- 
chase from  individuals  the  leases  held  by  them  covering  the 
lands  comprising  the  military  reservation  at  Kahauiki,  Oahu 
Island,  the  United  States  acquired  complete  title  to  that  reser- 
vation.    225. 

2.  Sale  of  Steam  Tag  "Elen." — The  sale  of  the  steam  tug  Eleii  by  the 

superintendent  of  public  works  of  Hawaii,  which  vessel  became 
the  property  of  the  Unitwi  States  upon  the  annexation  of  the 
Hawaiian  Islands  in  1898,  not  having  been  authorized  by  Con- 
gress as  provided  in  section  91  of  the  act  of  April  30,  1900  (31 
Stat,  159),  is  void.     522. 

HAZING.     See  Naval  Academy,  2. 

•HTgATi  TAX.     See  Immigration,  1-4. 
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HOLDING  OVEB.     .V'e  Treasury  Department,  8()-32. 
HOIilDAYB. 

Kavy-Tard  Employeei — Philippine  Islands. — The  retiolutions  of  Jan- 
uary 6,  1885  (23  Stat,  516),  and  January  23, 1887  (24  Stat.,  644), 
allowing  pay  to  i)er  diem  employees  '*on  duty  in  the  United 
States,^*  for  servieee  on  certain  legal  holidavH,  do  not  extend  to 
the  Philippine  Islands.  127. 
Si-e  aUo  District  op  Columbia,  1,  2. 

HOTJBS  OF  IjABOB.     See  Executive  Departments,  2,  3;   Panama, 
8-11;  14-15. 

HUDSON  HIGBXAND  BBIDGE  AND  BAILWAY  OOMPANT. 
AVv  Navigable  Waterr,  12. 

HTJMACAO,  POBTO  BICO.     See  Cabrah  Island. 

IMMIOBATION. 

1.  Head  Tax. — Citiiens  of  the  Philippine  Iilandi  coming  to  the  United 

States  from  foreign  ports  are  not  required  to  pay  the  head  tax 
prescribed  by  section  I  of  the  act  of  March  3,  loas  (32  Stat., 
1213).     131. 

2.  Same— Alien  Diplomatic  Offioen.— The  act  of  March  3,  1903  (32 

Stat,  1213),  which  requires  the  payment  by  transportation 
companies  of  a  duty  of  f2  for  earth  and  every  passenger  not  a 
citizen  of  the  United  States,  or  of  Canada,  Mexico,  or  Cuba, 
who  shall  be  brought  into  the  United  States  by  them,  applies 
as  well  to  alien  officials  coming  into  the  United  States  on  di|)- 
lomatic  missions  as  to  aliens  who  are  private  individuals  and 
come  here  for  other  purjKjses.  370. 
8.  Same — Charge  upon  Tcaniportation  Companiei. — The  duty  thus 
imposed  is  not  a  tax  upon  the  officials  of  foreign  governments, 
but  ia  merely  a  charge  imposed  ujwn  the  transportation  com- 
pany for  every  passenger  brought  into  the  United  States  by  it. 
lb. 

4.  Immigratiofl  Begnlationi — Head-Tax  Deposit — The  re({uirement  of 

Rule  15  of  the  Immigration  Regulations  of  August  26,  1903,  for 
the  enforcement  of  the  act  of  March  3,  1903  (.32  Stat,  1213), 
requiring  a  deposit  of  $2  each  for  alien  passenger  arriving  at  the 
port  of  San  Francisco  on  steamers  from  Sydney,  New  South 
Wales,  and  way  ports,  seeking  admission  into  the  United  States 
and  claiming  to  be  in  transit  through  the  same,  is  not  invalid. 
109. 

5.  Same. — Officers  charged  with  the  enforoement  of  the  above-named 

regulation  must  not,  however,  apply  the  rule  with  such  strict- 
ness or  harshness  as  to  render  the  refunding  of  the  sums  paid 
thereunder,  in  proper  cases,  impossible  or  unreasonably  difficult 
of  attainment.     lb. 

6.  Improper  Manifest — Collection  of  Penalty. — Section  15  of  the  act  of 

March  3,  1903  (.32  Stat,  1217),  and  rule  24  of  the  Immigration 
Regulations  prescribe  a  penalty  of  $10  for  each  alien  on  board  a 
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vessel  entering  a  port  of  the  United  States  conoeming  whom 
the  master  has  either  not  furnished  a  list  or  manifest  or  has 
furnished  one  which  does  not  contain  the  information  required 
by  sections  12-14  of  that  act;  and  a  collector  of  customs  has  no 
authority  to  impose  a  fine  or  to  collect  a  sum  of  less  than  that 
«    amount  for  each  such  violation  of  the  statute.    336. 

7.  Same. — The  proper  method  of  enforcing  coUeotion  of  a  penalty  im- 

posed for  a  violation  of  sections  12-14  of  the  act  of  March  3, 
1903^  where  payment  is  refused,  is  by  prosecution  for  the  offense 
or  an  action  to  recover  the  penalty.     76. 

8.  Same. — The  Secretary  of  Commerce  and  Labor  has  no  authority  to 

remit  or  to  rednce  a  fine  or  penalty  thus  impose<l,  such  power 
not  having  been  specifically  conferred  by  Congress.     lb. 
imaGRATION  ACT.     (Act  of  March  3,  1903;  32  Stat,  1213. ) 
IMPLIED  WABJBtANTY.     aSIpij  Contracts,  1. 
IMFOBTATION. 

Of  Canned  and  Chopped  Meats.     See  Food  Phoductr,  4. 

Of  Meats  from  Germany.     See  Food  Products,  3. 
IMPORTED  WHEAT. 

Drawback.    See  Customs  Law,  10-14. 
IMPROPER  MANIFEST. 

Remission  of  Penalty  for.     See  Immiui ration,  6-8. 
INDIAN  TERRITORY. 

Courts  of.     See  Indians,  12,  13. 

INDIANS. 

1.  Lands. 

1.  Approval  of  Patents  to  Choctaw  and  Chickasaw  Lands. — The  Secre- 

tary f)f  the  Interior  is  aiithorize<l  to  approve  the  patents  exe- 
cuted by  the  principal  chief  of  the  Choctaw  Nation  and  the 
governor  of  the  Chickasaw  Nation  for  the  lands  allotted  to  the 
members  of  those  tribes  of  Indians  in  accordance  with  the  pro- 
visions of  the  act  of  June  28,  1898  (30  Stat.,  495,  507),  and  his 
api)roval  thereof  is  essential  to  constitute  such  patents  a  trans- 
fer to  the  al  lottees  of  such  title  as  was  intended  by  that  act.    460. 

2.  Approval  of  Sale  of  Inherited  Indian  Allotment  Lands — Secretary  of 

the  Interior.— The  courts  for  the  northern  district  of  Indian  Ter- 
ritory have  no  jurisdiction  or  power  to  decree  partition  and 
sale  of  an  inherited  Indian  allotment  covered  by  a  patent  with- 
out the  approval  of  the  Secretary  of  the  Interior,  whose  au- 
thority to  approve  or  disapprove  such  sales  is  not  disturbed  by 
section  2  of  the  art  of  April  28,  1904  (33  Stat.,  573).     532. 

3.  Same.— The  difference  between  a  Quapaw  allotment  and  others  is 

that  title  is  not  given  to  the  United  States  in  trust  in  the  case 
of  the  Qnapaws.     ib. 

4.  Boysen's  Bight  of  Selection— Shosuone  Indian  Lands. — The  act  of 

^larcli  3,  1905  (33  Stat.,  1016),  which  amends  and  ratifies  an 
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agreement  with  the  Shoshone  Indians  for  the  cession  of  lands, 
does  not,  by  Article  II  thereof  (p.  1020),  confer  upon  Asmus 
Boysen  the  right  to  make  a  selection  of  the  640  acres  of  land 
therein  referred  to,  within  the  unceded  or  diminished  reserved 
lands  of  those  Indians.    524.  ' 

6.  Same. — That  act  does  not  confer  upon  Boysen  the  right  to  make 
examinations  and  selections  within  the  ceded  portion  of  the 
resc^rvation  outside  the  tract  covered  by  the  lease  formerly  held 
by  him.     lb. 

6.  Same. — The  act  confers  upon  Boysen  the  right  to  prospect  for  and 

to  locate  lands  bearing  minerals  other  than  coal.     Ih. 

7.  Same. — ^The  Attorney-General  declines  to  express  an  opinion  upon 

the  qneetion  of  the  propriety  of  the  Secretary  of  the  Interior 
permitting  Boysen  to  go  upon  the  reservation  and  make  exam- 
inations prior  to  the  completion  and  approval  of  the  surveys  of 
the  ceded  portion,  it  not  l)eing  within  his  province  to  pass 
upon  the  propriety  of  tfce  exercise  .by  the  Secretary  of  the  Inte- 
rior of  his  official  discretion.    Ih. 

S.  Extension  of  Trust  Patents  to  Indian  Lands. — The  allotment  act  of 
February  8,  1887  (24  Stat.,  388) ,  does  not  contemplate  that  the 
President  may  extend  the  period  of  twenty-five  years  as  to  all 
trust  patents  issued  to  Indian  allottees  of  land,  but  only  that 
such  extension  may  be  made  in  particular  cases,  in  the  discre- 
tion of  the  President.    483. 

9.  Leas«  of  Cherokee  Mineral  Lands — Secretary  ol  the  Interior. — An 
instcument  dated  July  9,  1901,  purporting  to  be  a  mineral  lease 
from  a  Delaware  Indian  of  certain  lands  in  the  Indian  Territory, 
was  void  at  its  inception,  as  the  power  to  make  such  a  lease  was, 
at  that  time,  vested  exclusively  in  the  Secretary  of  the  Interior. 
Act  of  June  28,  1898,  sees.  13,  16  (30  Stat.,  498).     168. 

10.  Same. — This  authority  was  taken  firom  the  Secretary  of  the  Interior 

by  section  73  of  the  act  of  July  1,  1902  (33  Stat,  727),  and  it  is 
now  impossible  for  him  to  give  validity  to  the  lease,  either  in 
whole  or  in  part.     Ih. 

11.  Same.— Under  section  72  of  the  act  of  July  1,  1902  (32  Stat.,  726), 

Cherokee  citisens  have  the  power,  with  the  approval  of  the  Secre- 
tary of  the  Interior,  to  lease  their  allotments,  when  selected, 
for  mineral  purposes.     lb. 

II.  Indian  Coubts. 

13.  Choetaw  and  Chickasaw  Citiienship  Court— Annulment  of  Judgment  of 
Citiaenship. — The  annulment  by  the  Choctaw  and  Chickasaw 
citizenship  court  of  a  judgment  of  the  United  States  court  for 
Indian  Territory  affirming  a  favorable  decision  of  the  Commis- 
sion to  the  Five  Civilized  Tribes,  upon  an  application  for  enroll- 
ment as  a  citizen,  as  provided  in  the  act  of  June  10,  1896  (29 
Stat.,  339),  so  far  deprived  the  applicant  of  a  favorable  judg- 
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ment  as  to  devolve  upon  him  the  duty  of  traiisferriug  his  cause 
to  the  citizenship  court  for  hearing  therein,  as  provided  in  sec- 
tion 31  of  the  act  of  July  1,  1902  (\\2  Stat,  641 ),  in  order  to  pro- 
tect and  to  preserve  his  claimed  rights.  152. 
18.  Same. — The  annblment  of  such  a  judgment  of  the  United  States 
court  did  not  revive  and  put  into  force  and  effect  the  judgment 
of  the  Commission  admitting  an  applicant  to  citizenship,  and  an 
enrollment  by  the  Commission  based  upon  such  a  theory  would 
be  a  clear  violation  of  the  rights  of  the  Indian  nations.     Ih. 

III.    CLAIM.S. 

14.  Attomeys'  Feei — Choctaw  and  Chickaiaw  IndiaiL  Fundi. — The  Beere- 

tary  of  the  Interior  is  without  authority  either  to  refuse  to  issue 
warrants  to  Messrs.  Mansfield,  McMurray  and  Cornish  for  the 
amount  fixed  by  the  Choctaw  and  Chickasaw  citizenship  court 
as  compensation  for  services  rendered  by  them  to  the  Choctaw 
and  Chickasaw  nations  in  pre\'enting  allotment  or  disposition 
of  their  tribal  property  to  "court  claimants,"  or  to  delay  the 
Issuance  of  such  warrants  upon  the  ground  that  the  amount  is 
excessive,  or  that  proposed  legislation  may  give  the  right  of 
appeal  in  some  of  the  cases  determined  by  that  court.     320. 

15.  Attorneys'  Fees — Delaware  Indian  Claims. — The  attorneys  for  tlie 

Delaware  tribe  of  Indians  mentioned  in  the  resolution  passed 
by  the  Delaware  Indians  in  council  on  October  13,  1904,  are 
entitled  to  be  paid,  as  therein  directed,  out  of  the  $150,000 
appropriated  by  the  act  of  Congress  of  April  21,  1904  (33  Stat., 
222),  for  services  rendered  by  them  in  behalf  of  said  Indians. 
308. 

16.  Same. — The  "writing"  executed  by  the  "business  committee**  of  the 

tribe  on  October  13,  1904,  declaring  the  $150,000  to  be  in  full 
settlement  of  all  claims  and  demands  of  the  Delaware  Indians 
against  the  United  States,  and  authorizing  the  dismissal  of  all 
pending  actions,  conforms  to  the  requirement  of  the  act  of  Con- 
gress of  April  21,  1904,  and  should  receive  the  approval  of  the 
President;  and  the  Secretary  of  the  Treasury  may  disburse  the 
fund  in  accordance  with  the  terms  of  the  resolution  of  the  Indian 
council.     Jh. 

17.  Same. — The  proceedings  of  the  Delaware  Indian  council  held  on 

October  13,  1904,  were  regular,  and  the  motions  were  carried  by 
a  sufficient  number  of  voters,  though  less  than  a  majority  of 
those  present.  Ih. 
IS.  Payment  of  Loyal  Creek  Claims. — The  money  appropriated  by  the 
act  of  Congress  of  March  3,  1903  (32  Stat,  996),  for  the  pay- 
ment of  the  so-called  "loyal  Creek  claims"  should  be  paid,  in 
the  case  of  a  claimant  dying  before  January  1,  1898,  to  the  dis- 
tributees of  such  claimant  determined  according  to  the  Creek 
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laws;  and  in  the  case  of  a  claimant  dying  on  or  after  that  date, 
to  his  distributees  according  to  the  laws  of  Arkansas  in  force  in 
Indian  Territory.     163. 

IV.  Thade,  Intercourse. 

19.  Intozioating  Liquors. — The  introduction  of   intoxicating   liquors 

within  the  former  Cass  Lake  Indian  Reservation,  though  sold  by  a 
white  man  upon  lands  purchased  from  the  heirs  of  a  deceased 
allottee,  is  a  violation  of  Article  VII  of  the  treaty  of  February  22, 
1855  (108tat.,  1165),  with  the  Chippewa  Indians,  and  of  section 
2139,  Revised  Statutes,  as  amended  (27  Stat,  260;  29  Stat., 
506).     416. 

20.  Same. — In  case  of  a  violation  of  those  laws,  proceedings  may  l)e 

taken  under  section  2139,  Revised  Statutes,  as  amended,  and 
under  section  2140,  Revised  Statutes.     76. 
Citizenship.    See  II.  Indian  Courth. 

INSPECTION  OF  STEAM.  VESSEIjS.     A'<?<?  Steamboat-Ixspectiox 
Service,  1. 

INSPECTOB-GENERAL'S  DEPABTMENT.     See  War  Depart- 
ment, 10-14. 

INTERNAL  REVENUE. 

1.  Free  Withdrawal  of  Spiritnons  Liquors  firom  Bond. — Spirits  purchased 

for  the  Katlonal  Soldiers'  Home  at  Washington,  D.  (X,  are  pur- 
chased "for  the  use  of  the  United  States"  within  the  meaning 
of  section  3464,  Revised  Statutes,  and  may  be  withdrawn  from 
bonded  w^arehouses  without  payment  of  internal-revenue  tax. 
449. 

2.  Withdrawal  of   Spirits  from  Bond  for  Exportation  to  Panama  and 

Colon  for  Canal  Zone. — The  effect  of  the  order  of  the  President 
of  December  3,  1904,  is  to  prevent  the  direct  shipment  of 
goods,  wares,  and  merchandise  into  the  Canal  Zone  of  Panama; 
and  distilled  spirits  withdrawn  for  shipment  to  Panama  or 
Colon,  although  ultimately  to  go  to  the  Canal  Zone,  are  with- 
drawn for  shipment  to  a  foreign  country  within  the  letter  and 
spirit  of  the  statutes.     324. 

8.  Beconsideration  of  Claims  for  Taxes  after  Judgment — The  Commis- 
sioner of  Internal  Bevenne  has  no  power,  under  section  3220, 
Revised  Statutes,  to  reopen  and  allow  the  claim  of  the  New 
York  and  Cuba  Mail  Steamship  Company  for  taxes  voluntarily 
paid  under  a  mntnal  mistake  of  law,  as  the  judgment  of  the 
Supreme  Court  (200  U.  S.,  488),  in  sustaining  the  ruling  of  the 
Commissioner  that  the  company  had  no  legal  claim  against 
the  Government,  deprived  the  Commissioner  of  jurisdiction  to 
again  entertain  the  claim.     605. 

4.  Same. — ^The  Commissioner  may,  however,  allow  similar  claims 
wkere  no  legal  protest  has  been  made;  but  such  cases  must 
arise  under  a  misapprehension  of  fact  and  not  of  law.    Ih, 
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INTEBNATIONAL  BANKING  OOBPOBATION.     See  Panama, 

6,7. 
INTE&8TATE  COHMEBCE. 

1.  Term  of  Office  of  CommiMionerfl. — A  member  of  the  Interstate  Com- 

merce Commission  whose  term  of  oflSce,  as  fixed  by  law,  has 
expired,  can  not  thereafter  lawfully  continue  to  act  as  such  Com- 
missioner and  perform  the  duties  of  that  office.     332. 

2.  ConoesBioiu  in  Freight  Bates  to  the  XTnited  States — IrrigatioiL.^The 

act  of  February  4,  1887  (24  Stat.,  379) ,  to  regulate  commerce,  is 
not  violated  by  a  reduction  in  freight  rates,  authorized  by  section 
22  of  that  act  as  amended  by  the  act  of  March  2, 1889  (25  Stat, 
862),  on  materials  and  machinery  used  by  the  United  States,  or 
by  parties  contracting  with  them,  for  work  upon  irrigation  sys- 
tems under  construction  in  the  arid  regions  of  the  West,  pro- 
vided the  Government  receives  the  whole  benefit  of  the  reduced 
rate  or  concession;  but  it  is  violated  if  the  contractor  receives 
any  portion  of  such  benefit  408. 
8.  Governmental  Begnlation  of  Railway  Bates.— There  is  a  govern- 
mental power  to  fix  the  maximnm  future  oharges  of  carriers  by 
railroad,  vested  in  the  legislatures  of  the  States  with  regard  to 
transportation  exclusively  within  the  States,  and  vested  in  Con- 
gress with  regard  to  all  other  transportation.    422. 

4.  Same. — Although  legislative  power,  properly  speaking,  can  not  be 

delegated,  the  law-making  body,  having  enacted  into  law  the 
standard  of  charges  which  shall  control,  may  intrust  to  an 
administrative  body,  not  exercising  in  the  true  sense  judicial 
power,  the  duty  to  fix  rates  in  oonformity  with  that  standard,    lb. 

5.  Same. — The  rate-making  power  is  not  a  Jndieial  fnnotion  and  can 

not  be  eonferred  constitutionally  upon  the  oonrts  of  the  United 
States,  either  by  way  of  original  or  appellate  jurisdiction,    lb. 

6.  Same. — The  oonrts,  however,  have  the  power  to  investigate  any  rate 

or  rates  fixed  by  legislative  authority  and  to  determine  whether 
they  are  such  as  would  be  confiscatory  of  the  property  of  the 
carrier,  and  if  they  are  judicially  found  to  be  oonflscatory  in  their 
effect,  to  restrain  their  enforcement,     lb. 

7.  Same. — Any  law  which  attempts  to  deprive  the  courts  of  this 

power  is  unconstitutional.     lb. 

8.  Same. — Any  regulation  of  land  transportation,  however  exercised, 

would  seem  to  be  so  indirect  in  its  effect  upon  the  ports  that  it 
could  not  constitute  a  preference  between  the  ports  of  different 
States  within  the  meaning  of  Article  I,  section  9,  paragraph  6, 
of  the  Constitution,     lb. 

9.  Same. — ^Beasonable,  just,  and  impartial  rates,  determined  bj  legis- 

lative authority,  are  not  within  the  prohibition  of  Article  I, 
section  9,  paragraph  6,  of  the  Constitution,  even  though  they 
result  in  a  varying  charge  per  ton  per  mile  to  and  from  the 
ports  of  the  different  States,     lb. 
INTOXICATING  LiaUOBS.     See  Indians,  19,  20. 
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nnrOIilTNTABY  servitude.     See  Panama,  12,  13. 
IBBIGATIOir. 

CoNCEHsroNs  IN  Frkksht  Rates.     See  Intekstatb  Commerce,  2. 
ISTHMIAN  CANAL  COMMISSION.     See  Panama,  9. 
JEOPABBY.     See  Navy,  5. 

JTJDGE-ADVOCATE-GENEBAIi  OF  THE  NAVY.     See  Navy,  11. 
JURISDICTION.     See  Norfolk    Harbor    Powder   Officer;   Porto 

Rico,  5. 
XAHAUIKI  MTLITABY  RESERVATION.     See  Reservations,  8. 
IjAND  grants.     See  Railroads,  1-3. 

LEASE. 

Of  Cherokee  Mineral  Lands.     See.  Indians,  9-11. 

lilEU  LANDS.     See  Railroads,  3. 
LIGHT-HOUSE. 

1.  Diamond  Shoal  Light-Home — Approval  of  Plazis. — The  approval  by 

the  iSecretary  of  Commerce  and  Labor  of  the  plans  and  specifi- 
cations submitted  for  the  construction  of  a  light-house  and  fog 
signal  at  Diamond  Shoal,  upon  the  condition  that  they  are  to 
be  changed  to  meet  the  objections  raised  by  the  Light-House 
Board,  will  constitute  an  acceptance  within  the  provisions  of 
the  act  of  March  3,  1905  (33  Stat.,  1266),  providing  for  the  con- 
,  struct  ion  of  such  light-house  and  fog  signal.    548. 

2.  Same. — The  conditions  upon  which  the  approval  of  the  plans  and 

specifications  for  such  light-houne  and  fog  signal  is  given  should 
be  recited  in  the  approval  itself.     Ih. 

LIGHT-MONEY  TAX.     .S^^  Navkjation,  1. 
LIVE  STOCK. 

Transport ATioK  of.     See  Railroads,  4. 

LOS  BANGS  MTLITABY  POST.     See  Reservations,  Posts,  etc.,  4. 

LOTTEBY. 

1.  Cigarette  Gonpons — Plng-Tobaooo  Tags. — The  scheme  of  the  Ameri- 
can Tobacco  Company  to  inclose  in  each  package  of  their  ciga- 
rettes a  coupon  or  certificate  upon  which  the  company  agrees  to 
pay  a  premium  for  the  Teturn  of  each  complete  set  of  coupons, 
numbered  from  1  to  10,  there  being  but  one  complete  set  in 
each  thousand  coupons  issued,  is  a  violation  of  section  2  of  the 
act  of  July  1,  1902  (32  Stat,  714) ,  Buch  coui)on  being  a  "certifi- 
cate, or  instrument  purporting  to  be  or  represent  a  ticket, 
chance,  share,  or  interest  in,  or  dependent  upon  the  event  of  a 
lottery."     266. 

8.  Same. — The  phrase  "event  of  a  lottery,"  above  quoted,  was  not  in- 
tended by  Congress  to  refer  to  a  drawing  alone,  but  to  any 
scheme  or  plan  whereby  the  value  of  the  certificate  is  made  to 
depend  upon  lot  or  chance,     lb. 
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8.  Same. — ^The  qnettion  as  to  whether  or  not  a  scheme  to  conceal  in 
one  of  a  large  number  of  plugs  of  tobacco  a  tin  tag  entitling  the 
finder  to  a  prize  is  a  violation  of  section  2  of  the  act  of  July  1, 
1902  (32  Stat.,  714) ,  admits  of  considerable  doubt  and  shonld  be 
judicially  determined.     Ih, 

4.  Oueseing  Conteit.— The  ftchenie  of  the  WorId*i  Fair  Contest  Com- 

pany, under  which  a  large  number  of  cash  prizes  are  offere<l  to 
the  personH  submitting  the  nearest  estimates  of  the  total  number 
of  paid  admissions  to  the  World's  Fair  at  St  Louis,  Mo.,  from  ite 
opening  to  its  close,  a  change  being  made  for  the  privilege  of 
submitting  each  estimate;  and  the  scheme  of  the  National  Con- 
test Company,  which  proposes  to  distribute  a  large  number  of 
cash  prizes  to  the  persons  who  can  estimate  nearest  to  the  popular 
vote  cast  for  the  winning  candidate  for  the  Presidency  of  the 
United  States  in  1904,  a  charge  being  made  for  each  gues^,  are 
in  effect  lotteries  under  the  guise  of  '* guessing  contest**,"  and 
the  Postmaster-General  is  authorized,  under  sections  3929  and 
4041,  Revised  Statutes,  to  deny  the  use  of  the  mails  in  further- 
ance of  those  schemes.     286. 

5.  Same. — To  bring  such  schemes  within  the  inhibition  of  the  statute!^ 

it  is  not  necessary  that  the  distribution  of  the  prizes  shonld  be 
dependent  wholly  upon  chance,  but  it  is  sufficient  if  the  scheme 
is  not  a  "legitimate  business  enterprise'*  and  the  distribution 
is  dependent  largely  upon  chance.  76. 
Opinions  of  October  31, 1890  (19  Opin.,  679) ;  of  September  4,  1900 
(23  Opin.,  207),  and  of  August  19,  1901  (23  Opin.,  492),  disre- 
garded.    Ih, 

liOYAL  CBSEK  CIjAIMB.     See  Indians,  18. 

MATTj.     See  Postal  Service,  2-4. 

MANILA.     See  Philippine  Islands,  13. 

MANSFIELD,  McMTJBRAY  AND  C0KNI8H.     See  Indians,  14. 

MABINE  CORPS.     SeA  Navy,  III. 

MARINE-HOSPITAL  SERVICE.     See  Porto  Rico,  1. 

MEATS.     See  Food  Products,  3,  4. 

MEDALS  OF  HONOR. 

1.  Sarrender  of  Old  Medali  in  Exchange  for  Kew. — It  is  not  within  the 
authority  of  the  Secretary  of  War,  in  replacing  the  medals 
issued  to  officers  and  privates  for  gallantry  in  action,  ander  the 
joint  resolution  of  July  12,  1863  (12  Stat,  623) ,  and  section  6  of 
the  act  of  March  3,  1863  (12  Stat.,  751),  as  provided  in  the  act 
of  April  23,  1904  (33  Stat.,  274),  to  allow  a  particular  grantee, 
who  is  entitled  to  a  new  medal,  to  receive  it  and  at  the  same 
time  retain  the  old  medal  in  his  possession.  629. 
8.  Same.— The  word  ''replace,"  as  used  in  the  act  of  1904,  implies  the 
loss,  destruction,  or  surrender  of  the  old  medal.    /6. 
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8.  Same. — ^It  is  optional  with  the  holder  of  a  medal  whether  he  shall 
surrender  his  old  medal  for  the  new.    Ih. 
MIDSHIFMEN.     Ste  Naval  Academy. 

ICILITABY  ACADEMY. 

1.  Appointments  of  Engineer  and  Assiitant  Engineer — Civil  Service. — 
The  Superintendent  of  the  United  States  Military  Academy,  in 
making  the  appointments  of  engineer  and  assistant  engineer 
authorized  by  the  act  of  April  28, 1904  (33  Stat,  445),  is  limited 
in  his  selection  to  those  who  have  qualified  under  the  civil- 
service  law  and  rules.  341. 
8.  Same. — The  words  '*to  be  selected  and  appointed  by  the  Superin- 
tendent of  the  United  States  Military  Academy,"  used  in  the 
appropriation  act  of  March  3, 1905  (33  Stat,  854),  providing  for 
the  appointment  of  an  engineer  and  an  assistant  engineer  of 
steam,  electric,  and  refrigerating  apparatus  for  the  cadets'  mess 
at  the  Academy,  authorize  that  officer  to  make  such  appoint- 
ments without  reference  to  the  civil-service  law.    413. 

MTT.it ABY  BEBEBVATIONS,  POSTS,  ETC.     See  Reservations. 

MINNESOTA. 

Swamp-Land  Grants.     8ee  Public  Lands. 

MIBAFLOBES  ISIjAND. 

Title  to. — ^The  United  States  possesses  a  valid  and  complete  title 
to  the  whole  of  Miraflores  Island.  That  island  did  not  belong 
to  Porto  Rico  before  the  cession,  and  by  the  treaty  of  peace 
title  to  it  was  transferred  by  Spain  to  the  United  States.     193. 

MiaBBANDED  SEEDS.     See  Seeds. 

MISTAKE  OF  LAW.    See  Internal  Revenue,  3,  4. 

MONEY  ADVANCED  ON  CONTBACT.     See  Contracts,  2. 

MONEY  BENEFITS.     See  Naval  Pension  Fund. 

MONEY-EXCHANGE  PBlVILEaE.     See  Ellis  Island. 

NAVAL  ACADEMY. 

1.  Congrefltman — Number  of   Midshipmen    Allowed. — A  Congressional 

district  is  not  entitled  to  have  more  than  two  midshipmen  at 
the  Naval  Academy  at  any  one  time;  and  a  Representative  in 
Congress  can  nominate  a  midshipman  for  appointment  to  that 
Academy  only  when  there  is  none  or  but  one  from  his  district. 
333. 

2.  Haling — Summary  Dismissal  of  Cadet. — The  statutes  on  the  subject 

of  hazing  do  not  confer  upon  the  Superintendent  of  the  Naval 
Academy,  or  the  Secretary  of  the  Navy,  or  upon  both  con- 
jointly, the  power  summarily  to  dismiss  from  the  Academy, 
without  trial  by  court-martial,  a  midshipman  guilty  of  that 
offense.  543. 
8.  Same. — ^The  Attorney-General  declines  to  express  an  opinion  upon 
the  question  whether  proceedings  by  court-martial  would  bar 
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proceedings  in  the  eivil  courts  for  an  aasauit  or  other  crime 
involved  in  the  offense  of  hazing,  for  the  reason  that  it  would 
be  of  no  assistance  to  those  officers  in  the  proper  dischai^  of 
their  duties,  and,  should  such  action  be  taken,  the  matter  would 
peculiarly  be  one  for  the  consideration  of  his  department.     lb. 

4.  Beinstatement  of  Midshipman  Dismissed  for  Kiscondact— The  Secre- 

tary of  the  Navy  has  no  authority  to  reinstate  to  the  Naval 
Academy  a  midshipman  whose  appointment  has  been  revoked 
because  of  accumulated  demerits  and  the  revocation  thereof 
duly  promulgated.    579. 

5.  Same. — A  midshipman  is  an  officer.     Ih, 

6.  Same. — An  officer  who  has  resigned  or  been  dismissed  can  not  be 

restored  to  the  office  formerly  held  by  him  except  by  reappoint- 
ment.    Ih. 

7.  Same.— Opinion  of  Attorney-General  Miller  of  July  8,  1889  (19 

Opin.,  351),  holding  that  the  resignation  of  a  naval  cadet  could 
not  be  recalled  except  by  reappointment,  confirmed  and  ex- 
tended to  the  case  of  a  dismissal  for  misconduct  Ih. 
S.  Resignation  of  a  Midshipman — Beappointment — A  midshipman  at 
the  Naval  Academy  who,  being  found  deficient  in  studies,  pre- 
sented his  resignation,  which  was  accepted,  can  not  be  reap- 
pointed to  fill  the  vacancy  thus  created  if  he  is  more  than  20 
years  of  age.  585. 
Sea  Wall  at  Annapolis.     See  Contract,  1. 

NAVAIi  PENSION  FUND. 

Money  Benefits  Due  Deceased  Beneficiary. — There  is  no  authority 
of  law  for  the  payment  to  the  personal  representatives  of  a  de- 
ceased beneficiary  of  money  benefits  which  may  have  accrue<l 
under  sections  4756  and  4757,  Revised  Statutes,  between  the 
date  of  the  last  quarterly  payment  and  the  date  of  death;  nor 
may  such  money  be  paid  to  the  Naval  Home  in  cases  where  the 
beneficiary  has  been  cared  for  and  subsisted  by  that  institution 
between  the'date  of  the  last  quarterly  payment  and  the  date  of 
death.     85. 

NAVAL  BESEKVATION.     See  Porto  Rico,  2. 

NAVIOABIiE  WATEKS. 

1.  In  General. 

1.  Porto  Bico — Jurisdiction. — The  Unite<l  States  may  establish  aids  to 

navigation  on  submarine  sites  under  navigable  waters  of  Porto 
Rico  without  cession  of  jurisdiction  having  first  been  made  by 
Porto  Rico  to  the  United  States.     166. 

II.  Rivers  and  Harbors. 

2.  Secretary  of  War — Authority  to  construct  Dredge. — The  authority 

conferred  upon  the  Secretary  of  War  by  the  river  and  harbor 
act  of  June  l:^,  1902  (.S2  Stat.,  371),  to  prosecute  or  complete, 
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**by  contract  or  otherwise,*'  all  river  and  harbor  improvement 
which  theretofore  or  therein  w^ere  authorized  to  be  constructed 
or  completed  under  contract,  vested  in  that  officer  the  power 
to  construct  the  dredge  now  nearing  completion,  for  use  on  Lake 
Michigan,  and  to  pay  the  cost  of  the  same  by  allotment  from 
the  sums  appropriated  for  the  improvement  of  the  various  har- 
bors of  that  lake.  145. 
8.  Same. — The  fact  that  Congress  has  in  other  instances  made  specific 
appropriations  for  dredging  plants,  can  not  be  held  to  limit  the 
meaning  of  the  words  "by  contractor  otherwise,'*  as  used  in 
the  act  of  1902,  by  restricting  the  Secretary  to  the  hiring  of  a 
dredge  as  the  only  alternative  of  a  contract,  nor  to  forbid  that 
officer  from  using  such  dredge  upon  improvements  other  than 
those  authorized  by  appropriations  from  which  the  moneys  for 
its  construction  have  been  taken.     lb, 

4.  The  power  and  anthority  to  deiignate  lines  dividing  the  high  seas 

from  rivers,  harbors,  and  inland  waters,  conferred  upon  the  Sec- 
retary of  the  Treasury  by  section  2  of  the  act  of  February  19, 
1895  (28  Stat,  672),  was,  by  section  10  of  the  act  of  February 
14,  1903  (32  Stat.,  829),  transferred  to  the  Secretary  of  Commerce 
and  Labor.     149. 

III.  Obstructions. 

BridgeH. 

5.  Ohio  River  Bridges — Alteration  of. — The  owners  of  bridges  constructed 

across  the  Ohio  River  under  the  authority  of  the  act  of  Congress 
of  July  14,  1862  (12  Stat,  569),  which  contained  no  reservation 
of  power  in  Congress  to  alter,  amend,  or  repeal  the  act  so  as  to 
prevent  or  remove  obstructions  to  navigation  arising  from  the 
construction  of  bridges  thereunder  (including  the  Steuben ville 
bridge),  can  not  be  required  to  alter  or  modif^jr  them  at  their  own 
expense,  without  compensation.     194. 

6.  Same. — If  the  Ohio  Falls  bridge,  which  was  constructed  under  the 

act  of  July  14,  1862  (12  Stat.,  569),  and  the  amendatory  act  of 
FebrOary  17,  1865  (13  Stat.,  431),  at  the  time  of  its  construction 
complied  with  all  the  requirements  of  those  acts  and  did  not 
then  interrupt  the  navigation  of  the  river,  there  being  in  neither 
of  those  acts  any  reservation  of  power  to  alter,  amend,  or  repeal 
the  acts,  the  owners  thereof  can  not  be  required  to  make  such 
changes  therein  as  the  interests  of  navigation  may  now  demand, 
at  their  own  expense,  without  compensation,     lb.     195. 

7.  Same. — The  question  whether  that  bridge  was  so  constructed  as 

not  to  interrupt  the  navigation  of  the  river,  was  necessarily  to 
be  determined  by  the  requirements  of  navigation  at  that  time,  and 
could  not  be  made  dependent  upon  the  interests  of  future  navi 
gation.     lb. 
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8.  Same. — The  express  reiervation  in  the  act  of  December  17,  1872  (17 

Stat,  398),  and  the  amendatory  act  of  February  14, 1888  (22  Stat., 
414),  of  the  power  to  require  the  alteration  of  any  bridge  con- 
structed under  their  authority,  places  beyond  qneition  the  power 
in  Congreis  to  compel  the  owners  to  alter  any  bridge  constructed 
under  the  authority  of  those  act^,  at  their  own  expense,  withont 
compensation,  so  as  to  remove  all  material  obstructions  to  navi- 
gation.    Ih. 

9.  Same. — The  authority  conferred  upon  the  Secretary  of  War  by  sec- 

tion IS  of  the  act  of  March  8,  1899  (30  Stat.,  1153),  to  require 
any  bridge  constructed  over  any  navigable  water  of  the  United 
States  which  is  an  unreasonable  obstruction  to  navigation  to  be 
80  altered  2^  to  render  navigation  under  it  reasonably  free,  easy, 
and  unol)structed,  applies  to  bridges  constrncted  under  the  author- 
ity of  acts  of  Congress,  provision  having  been  made  in  the  pre- 
vious se<!tion8  of  that  act  for  the  case  of  structures  of  that  nature 
unauthorized  by  Congress.     lb. 

10.  Same. — The  power  conferreil  ujwn  the  Secretary  of  War  by  section 

18  of  the  act  of  March  3, 1899,  is  administrative  in  character  and 
is  a  lawful  delegation  of  power.     lb. 

11.  Same. — The  obstructions  to  navigation  which  the  Secretary  of  War 

by  section  18  of  the  act  of  March  3,  1899,  is  authorized  to  pre- 
vent or  to  remove  at  the  expensfe  of  the  owner,  without  compen- 
sation, are  "material"  obstructions.     lb. 

12.  Hudson  Siver  Bridge — Construction  of —Consent  of  Congress. — The 

Hudson  Highland  Bridge  and  Railway  Company,  a  corporation 
created  by  the  legislature  of  the  State  of  New  York,  with  au- 
thority to  construct  a  bridge  acroi<s  the  Hudson  River  between 
two  iK)ints  in  the  State  of  New  York  ican  not  lawfully  buiUl 
such  bridge  without  first  obtaining  the  consent  of  Congress,  as 
re<iuired  by  nection  9  of  the  act  of  Congress  of  March  3,  1899 
(30  Stat.,  1*155).  001. 
NAVIGATION. 

1.  Tonnage  Tax — Light-Money. — Through  inadvertence,  no  "light- 
money"  tax  wiUM  demanded  of  the  TaratUula^  a  foreign  built 
American-owned  steam  yacht  on  her  arrival  in  this  country  at 
Newport  News,  Va.,  but  the  tax  was  assessed  and  collected  at 
her  next  port,  New  York,  where  the  master  presented  a  bill  of 
sale  to  an  American  owner,  acknowledged  before  the  United 
States  consul  at  Lonilon.  Ifeld^  That  since  the  Tarantula  was 
not  a  vessel  of  the  United  States,  and,  on  entering  the  port  of 
Newport  News,  did  not  carry  "a  i-ea  letter  or  other  regular 
document  issued  from  a  custom-house  of  the  United  States 
proving  the  vessel  to  be  American  property,"  as  provided  by 
section  4226,  Revi.*<e<i  Statutes,  she  therefore  became  liable  to 
the  "light-money"  tux  of  50  cents  per  ton,  imposed  by  section 
4225,  Revised  Statutes.     75. 
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2.  Tonnage  Tax — Vessels  from  Onantanamo  Naval  Station. — A  vessel 
coming  to  the  United  States  from  the  United  States  naval  sta- 
tion at  Guantanamo,  Cuba,  with  freight  therefrom  or  in  ballast, 
is  not  subject  to  the  tonnage  tax  imposed  by  section  11  of  the 
act  of  June  19,  1886  (24  Stat.,  81).     157. 
8.  Same. — A  vessel,  however,  wliicli  loads  at  a  foreign  port  and  merely 
touches  at  the  naval  station  en  route  is  subject  to  the  tonnage 
tax.     Ih, 
4.  Navigation  Laws  not  Extended  to  Guam. — Congress  has  not  yet  ex- 
tended the  laws  of  the  United  States  relating  to  entry,  clear- 
ance, and  manifests  of  steamships,  and  other  similar  laws  to 
Guam.     128. 
Obstructions  to.     See  NAV1G.^BLE  Waters,  III. 

NAVY. 

I.  In  General. 

1.  Bounty — Navy  Begalations. — The  regulations  of  the  Secretary  of  the 
Navy  issued  July  1,  1901,  pursuant  to  the  act  of  March  1, 
1889  (25  Stat.,  781)  which  act  provides  a  bounty  to  each  per- 
son enlisting  as  an  apprentice  in  the  United  States  Navy,  are 
inconsistent  with  law  and  void  in  so  far  as  they  require  a  refund 
of  the  bounty,  or  any  portion  of  it,  in  case  an  apprentice  is 
discharged  within  a  year  after  his  enlistment  for  disability  not 
incurred  in  the  line  of  duty.  270. 
2.  Same. — Under  section  1547,  Revised  Statutes,  all  navy  regulations 
issued  since  July  14,  1862,  require  the  approval  of  the  President. 
Ih, 

II.  OFPICER.S. 

8.  Private  Reprimand  no  Bar  to  Court-Martial. — A  private  reprimand, 
administered  by  the  commander  in  chief  of  a  fleet  to  a  naval 
officer  in  accordance  with  the  recommendation  of  a  court  of 
inquiry,  as  a  punishment  for  an  offense,  such  as  neglect  of  duty, 
is  no  bar  to  a  subsequent  trial  of  such  officer  by  general  court- 
martial  for  the  same  offense.     623. 

4.  Same. — The  proceedings  of  a  board  of  inquest  or  of  a  court  of  inquiry 

are  in  no  sense  a  trial  of  an  issue  or  of  an  accused  person.  These 
boards  perform  no  real  judicial  function,  and  are  convened  only 
for  the  purpose  of  informing  the  Department  in  a  preliminary 
way  as  to  the  facts  involved  in  the  imiuiry.     Ih. 

5.  Same. — The  jeopardy  of  the  law  means  real  peril,  originally  of  life 

or  limb,  and  always  of  substantial  punishment  or  penalty. 
There  must  be  a  trial  upon  an  indictment  for  an  offense,  or  upon 
some  equivalent  charge  and  presentment,  as  by  court-martial, 
submitting  a  definite  issue  and  involving  conviction  or  acquittal. 
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6.  Betirement,  Order  of. — The  voluntary  retirement  of  officers  of  the 

Navy  under  section  8  of  the  navy  personnel  act  of  March  3, 
1899  (30  Stat.,  1006),  and  the  compulsory  retirement  of  such 
officers  under  section  9  of  that  act,  are  to  be  made  in  the  order 
of  the  rank  of  the  applicants,  r^ardless  of  the  grade  they  are 
in.     452. 

7.  Same. — ^The  word  "oainaltieB"  in  section*  9  of  the  above-named 

act  refers,  as  ordinarily  understood,  to  death,  resignation,  or 
dismissal,  and  does  not  include  proniotion.     lb, 

8.  Same. — The  vaeanciet  caused  by  promotion  to  extra  numbers,  under 

the  act  of  March  3,  1901  (31  Stat.,  1108),  should  not  be  counte<i 
^  in  determining  the  average  vacancies  enumerate<l  in  section  8 

of  the  navy  personnel  act  of  1899.     lb, 

9.  The  titles  of  the  heads  of  the  existing  staff  bureaus  of  the  Navy  are 

positively  fixed  by  law  [Rev.  Stat,  sec.  1471]  and  are  unchanged 
by  the  later  legislation  [navy  personnel  act  of  1899, 30  Stat.,  1004] 
which  confers  the  advanced  rank  and  pay  upon  all  bureau  chiefs 
below  the  rank  of  rear-admiral.     122. 

10.  Same. — Under  those  laws,  construed  in  connection  with  the  stat- 

utes relating  to  retirement  and  with  past  usage  in  the  service, 
the  designated  titles  of  staff  bureau  chiefs  carry  over  from  the  active 
to  the  retired  list.     lb. 

11.  Same. — Respecting  bureaus  which,  though  aiding  in  central  admin- 

istration, are  not  technically  of  the  staff,  and  line  or  staff  officers 
serving  as  chiefs  of  those  bureaus  or  retired  as  such;  an<l  line  or 
staff  officers  in  the  grade  or  having  the  rank  of  captain  and 
entitled  to  be  retire<l  (sec.  11,  personnel  act)  ''in  the  next 
higher  grade, ^'  i.  e.,  as  rear-admiral;  and  the  si)ecial  cases  of 
the  Judge- Advocate- General  and  the  secretary  to  the  Admiral — 
in  all  these  cases  the  law  lays  down  no  explicit  rule  relative  to 
titles,  and  hence  in  those  situations  and  aspects  the  subject  may 
be  and  should  be  disposed  of  by  Executive  order  or  navy  regulation 
or  usage.     Ih. 

12.  Titles  of  Retired  Staff  Bureau  Chiefs. — The  evident  meaning  of  the 

oi)inion  of  March  4,  1904  (25  Opin.,  122),  is  that  the  legal  title 
of  the  head  of  a  staff  bureau  is  carried  on  into  his  retirement 
when  that  step  occurs  or  the  right  to  be  retired  accrues,  while 
he  is  at  the  head  of  the  staff  bureau.     294. 

18.  Same. — When  the  retirement  of  an  officer  occurs  during  ser\ice  a^* 
the  head  of  one  of  the  staff  bureaus,  the  retired  officer  is  entitled 
under  the  law  to  be  borne  upon  the  Navy  Register  as  a  retired 
officer  under  that  title  permanently.     lb. 

14.  Same. — A  pay  director  of  the  Navy  who  by  appointment  has  be- 
come a  Paymaster-General,  and  who  while  holding  that  office 
reaches  the  retiring  age,  has  the  right  to  bear  the  title  of  Pay- 
master-General not  only  after  he  has  reached  the  retiring  age 
but  is  still  performing  the  duties  of  that  office,  ami  not  only 
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after  he  is  actually  retired  and  detached  from  the  office  and  be- 
fore hifl  term  of  appointment  as  Paymaster-General  has  expired, 
but  also  after  the  latter  date,  and  permanently,  upon  the  retired 
list    Ih. 

15.  Belative  rank  of  offieers  of  the  Marine  CSorps  and  officers  of  the 

line  of  the  Navy.    See  Navy,  30-33. 

III.  Marine  Corps. 

16.  Beposit  of  Bavings  of  Enlisted  Hen.— Sections  1305-1308,  Revised 

Statutes,  which  provide  for  the  deposit  with  any  army  pay- 
master by  any  enlisted  man  of  the  Army  of  his  savings,  have 
no  application  to  the  Marine  Corps,  and  the  enlisted  men  of  that 
corps  have  not  the  right  or  privilege  of  making  such  deposits 
with  a  paymaster  of  that  branch  of  the  service.    190. 

17.  Examinations  of  Officers  for  Promotion. — Examinations  for  promo- 

tion of  officers  in  the  Marine  Corps  should  be  held  anterior  to 
the  date  upon  which  a  vacancy  is  expected  to  occur.    668. 

18.  Same. — Where  an  officer  entitled  to  promotion  upon  examination  is 

required  to  be  absent  from  any  place  where  an  examining  board 
can  be  convened,  as  provided  by  section  32  of  the  act  of  Feb- 
ruary 2,  1901  (31  Stat.,  756),  the  President  may  promote  the 
officer  subject  to  future  examination.    76. 

19.  Same. — Should  sneh  officer  upon'  examination  be  found  disqualified, 

he  should  be  treated  in  the  same  manner  as  if  he  had  been 
examined  prior  to  promotion.     Ih. 

20.  Same. — An  officer  who  fails  to  pass  his  examination  should  be  sus- 

pended from  promotion  for  one  year  from  the  date  of  the 
approval  of  the  proceedings  of  the  examining  board  by  the 
Secretary  of  the  Navy,  during  which  period  he  is  ineligible  for 
reexamination.     Ih. 

21.  Same. — If,  however,  a  vacancy  occurs  during  such  period  of  suspen- 

sion for  which,  owing  to  death,  resignation,  or  other  cause,  there 
should  be  no  senior  officer  eligible,  then  the  suspended  officer 
must,  of  necessity,  take  the  vacancy.    Ih. 

22.  Same. — The  Secretary  of  the  Navy  may  make  the  date  of  such  sus- 

pension coincident  with  the  date  of  the  vacancy  by  delaying  the 
approval  until  the  vacancy  ooxjurs.    Ih. 

28.  Same. — Where  an  examination  is  held  before  the  vacancy  occurs  and 
the  officer  fails  in  such  examination  for  other  than  physical  cause, 
he  can  not  be  reexamined  until  one  year  from  the  date  of  the 
approval  of  the  proceedings  of  the  examining  board.    Ih, 

24.  Same. — Should  the  examination  be  held  after  the  date  of  the  vacancy 
and  the  officer  fail  in  such  examination,  he  should  be  suspended 
from  promotion  for  one  year  from  the  date  of  the  vacancy  to 
which  he  was  promoted  by  the  President  subject  to  examina- 
tion.    76. 
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85.  Same. — The  period  of  "Iom  of  date'*  is  not  necessarily  contempora- 

neous with  the  period  of  suspension,  but  it  should  correspond 
in  length  of  time  with  the  period  of  suspension.     Ih. 

86.  Same. — While  the  period  of  inspeiuiion  from  promotion  begine  to 

run  from  the  date  of  the  approval  of  the  examining  board,  the 
period  of  "loss  of  date"  begins  to  run  from  the  date  of  the 
vacancy  to  which  the  suspended  officer  would  have  been  pro- 
moted had  he  passed  his  examination.    Ih, 

87.  Same. — Several  questions  concerning  suspensions  from  promotion, 

appointment,  and  rank  of  certain  designated  officers  of  the 
Marine  Corps,  involving  a  complicated  chain  of  circumstances, 
considered  in  the  light  of  the  above  rulings  and  decided.     /6. 

88.  Betirement  of  Officers  of  the  Harlne  Corps. — In  the  matter  of  retire- 

ment, officers  of  the  Marine  Corps  with  cre<litable  records  who 
served  during  the  civil  war,  are  governed  entirely  by  the  act  of 
AprU  87, 1904  (33  Stat.,  324,  349),  which  provides  that  they  shall 
'  be  retired  * '  in  like  manner  and  under  the  same  conditions  as 
provided  for  officers  of  the  Navy  who  served  during  the  civil 
war."  To  this  extent  that  act  alters  and  amends  section  1622, 
Revised  Statutes.  262. 
89..  Same.— The  retirement  provision  of  the  act  of  April  23,  1904  (33 
Stat.,  259,  264),  has  no  application,  by  virtue  of  section  1622, 
Revised  Statutes,  to  officers  of  the  Marine  Corjjs  who  sensed 
with  credit  during  the  civil  war.     76. 

80.  Belative  Bank  of  Officers  of  the  Marine  Corps  and  Officers  of  the  Line 

of  the  Navy.— There  is  no  express  provision  of  law  which  fixes 
the  relative  rank  and  precedence  of  officers  of  the  Marine  Corps 
and  officers  of  the  line  of  the  Xavy.     517. 

81.  Same — Army  and  Navy  Officers. — By  an  unwritten  law  of  the  Army 

and  Navy,  officers  of  the  Army  and  officers  of  the  Navy  take 
relative  rank,  as  respects  the  two  classes,  according  to  their 
respective  grades;  and  if  of  nimilar  grade,  then  according  to 
dates  of  commission.     Ih. 

88.  Same. — Officers  of  the  Marine  Corps,  who  are  "in  relation  to  rank 
on  the  same  footing  as  officers  of  similar  grades  in  the  Army," 
take  rank  and  precedence  relatively  to  line  officers  in  the  Havy 
according  to  grade;  and  if  of  similar  grade,  then  according  to 
dates  of  commi.ssion.     Ih. 

88.  Same. — There  is  no  law  making  any  distinction  as  to  relative  rank 
and  precedence  between  the  officers  of  the  Marine  Corps  who 
are,  and  those  who  are  not,  graduates  of  the  United  States  Haval 
Academy,  either  as  respects  themselves  or  officers  of  the  line  of 
the  Navy.     Ih. 

IV.  Navy  Regulations. 

84.  Bonnty— Befnnd  of. — The  regulations  of  the  Secretary  of  the  Navy 
issued  July  1,  1901,  pursuant  to  the  act  of  March  1,  1889  (25 
Stat.,  781),  which  act  provides  a  l)ounty  to  each  person  enlist- 
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ing  as  an  apprentice  in  the  United  States  Navy,  are  inconsistent 
with  law  and  void  in  so  far  as  they  require  a  refund  of  tlie 
bounty,  or  any  portion  of  it,  in  case  an  apprentice  is  discharged 
witliin  a  year  after  his  enlistment  for  disability  not  incurred  in 
the  line  of  duty.    271. 

85.  Same. — Under  section  1547,  Revised  Statutes,  all  Havy  regulations 

issued  since  July  14, 1862,  require  the  approval  of  the  President,  lb. 

V.  Contracts. 

86.  Battle-Ship  Contracts — Allowance  for  Change  of  Plans.— The  Secre- 

tary of  the  Navy  is  anthorized  to  embody  in  the  contracts  for 
building  battle  ships  Kos.  26  and  27,  a  provision  t<:>  the  effect  that 
the  contract  time  for  the  completion  of  the  vessels  shall  cover 
changes  ordered  by  the  (Tovernment,  not  exceeding  an  increased 
cost  of  5  per  cent  of-  the  contract  price;  and  that  should  the 
increased  cost  occasioned  by  such  changes  exceed  5  per  cent  of 
the  contract  price,  the  Secretary  may  allow  the  contractors  such 
reasonable  sums  for  each  ship  delayed  beyond  the  time  of  com- 
pletion as  shall  be  caused  by  such  additional  changes,  the 
allowances  in  no  ca«e  to  exceed  the  amount  of  the  penalties  for 
delay  due  to  the  contractor  as  prescribed  by  the  contract.     588. 

87.  Same. — The  explicit  recognition  in  the  act  of  March  3,  1893  (27 

►Stat.,  731),  of  similar  authority  in  regard  to  former  speed  pre- 
miums and  penalties  affected  by  speed,  is  not  to  be  regarded  as 
applicable  to  those  particular  contrat^ts  alone,  but  is  the  recogni- 
tion of  an  authority  inherent  in  the  Secretary's  discretion 
respecting  all  naval  constructions.     lb. 

NAVY  DEPABTMEKT. 

Secretary  of  the  Namj, 

1.  The  Secretary  of  the  Navy  may  issne  commissions  to  the  naval  offi- 

cers serving  as  military  governors  of  the  islands  of  Gnam  and 
Tutuila.     292. 

2.  Haling,  Naval  Academy — Summary  Dismissal. — The  statutes  on  the 

subject  of  hazing  do  not  confer  npon  the  Superintendent  of  the 
Naval  Academy,  or  the  Secretary  of  the  Navy,  or  upon  both 
conjointly,  the  power  summarily  to  dismiKs  from,  the  academy, 
without  trial  by  court-martial,  a  midshipman  guilty  of  that 
offense.    543. 

8.  Beinstatement  to  Naval  Academy  of  Midshipman  Dismissed  for  Mis- 
conduct.— The  Secretary  of  the  Navy  has  no  authority  to  rein- 
■  «  state  to  the  Naval  Academy  a  midshipman  wliose  appointment 
has  been  revoked  because  of  accumulated  demerits  and  the 
revocation  thereof  duly  promulgated.    579. 

4.  The  Secretary  of  the  Navy  has  authority  to  transfer  control  of  certain 
land  at  San  Juan,  P.  B.,  reserved  by  Executive  order  for  naval 
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purpcNses,  to  the  Department  of  Commerce  and  Labori  for  the  ex- 
tension of  the  light-house  reservation  at  that  place.     269. 
Battle-ship  Ck)NTRACT8.     (^Ife  Navy,  36-37.) 

NAVT  PEBSOKNEL  ACT.     (Act  of  March  3,  1889;  30  Stat.,  1006.) 
NAVY  BEGXTLATIONS.     {See  Navy,  IV. ) 
NAVT-TAJID  EMPLOYEES. 

Philippine  Islands — Compensation  on  Holidays. — The  resolutions  of 
January  6,  1885  (23  Stat.,  516),  and  January  23,  1887  (24  Stat, 
644),  allowing  pay  to  per  diem  employees  *'on  duty  in  the 
United  States, '*  for  services  on  certain  legal  holidays,  do  not 
extend  to  the  Philippine  Islands.    127. 

NEW  YOB.K  HAJtBOB  ACT.     See  Department  of  Commbbcb  and 
Labor,  17. 

NEWSPAPERS. 

Sunday  Magazine  Sections.     See  Postal  Service,  5-7. 

NOMINATIONS.    See  Army  Officers,  7;  Naval  Academy,  1. 

NORFOLK  HABBOB  POWDEB  OFFICEB. 

The  powder  officer  for  the  harbor  of  Norfolk,  Va.,  appointed  under 
the  act  of  March  3,  1880,  of  that  State,  has  no  authority  over 
powder  belonging  to  the  Federal  Government,  and  the  United 
States  is  not  liable  for  any  charge  for  servicee  performed  by  him 
under  the  authority  of  that  law.     234. 

NOBTH  AMEBICAN  COMHEBCIAL  COMPANY.    See  Alaska,  3. 

NOBTHEBN    PACIFIC    BAILBOAD    COMPANY.      Se^    Rail- 
roads, 1-3. 

OATH  OF  OFFICE. 

Special  Agents,  Census  Office.  See  Department  op  Commerce 
and  Labor,  27. 

OBSTBUCTION  TO  NAVIGATION.     .S^^  Navigable  Waters,  III. 

OFFICE. 

Betired  Army  Officers — Advancement — Office. — Officers  of  the  Army 
on  the  retired  list  hold  public  office;  but  an  advancement  of 
such  an  officer,  as  authorized  by  the  act  of  April  23,  1904  (33 
Stat.,  264),  does  not  create  an  office,  and  is  not  accomplished 
by  an  exercise  of  the  appointing  power.     185. 

OFFICEBS  OF  MABINE  COBPS.     See  Navy,  16-^2. 

OFFICIAL  MAIL.     See  Postal  Service,  15. 

OFFICIAL  POWEB. 

Authority  for  Exercise  of. — As  a  general  rule,  when  it  is  sought  to 
exercise  any  official  power  or  function,  explicit  authority  ipost 
be  found  in  the  law;  but  the  application  of  this  doctrine  is  not 
necessarily  universal,  and  depends  upon  the  character  and  rela- 
tions of  the  particular  power  and  all  the  germane  circumstances. 
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OFFICIAL  BECOBDS.     See  Exbcutivs  Departments,  7,  8. 
OHIO  BIVEB  BKEDQES.     See  Navigable  Waters,  5. 

OXUSlHOMA. 

1.  Surety  Companies — Process  Agents. — A  surety  company  authorized 

by  the  act  of  August  13,  1894  (28  Stat.,  279),  to  transact  a  surety 
business,  which  has  appointed  an  agent  at  Guthrie,  Okla.,  upon 
whom  all  lawful  process  issued  against  it  may  be  served,  and 
has  filed  copies  of  such  appointment  at  all  places  in  thait  Ter- 
ritory where  court  is  held,  thereby  consents  to  accept  serv- 
ice upon  such  agent  of  a  summons  issued  from  any  county  in 
that  Territory,  and  effectuates  the  purpose  of  section  2  of  that 
act.     598. 

2.  Same. — Section  5  of  that  act  does  not  so  qualify  section  2  thereof  as 

to  make  the  appointment  of  a  process  agent  in  the  district  only 
where  the  bond  is  returnable  or  filed  a  compliance  with  the 
statute.  The  purpose  is  also  to  require  the  appointment  of  an 
agent  in  the  district  where  the  contract  is  to  be  i>erformed.  Ih. 
8.  Same. — The  Government  can  enforce  a  contract  between  it  and  a 
surety  company  in  Oklahoma,  although  the  company  has  not 
made  the  deposit  required  by  the  Territorial  act  of  Oklahoma 
of  March  15,  1905.     lb. 

1.  Exports  to  Panama  or  Colon  for  Canal  Zone. — The  effect  of  the  order 

of  the  President  of  December  3,  1904,  is  to  prevent  the  direct 
shipment  of  good.s,  wares,  and  merchandise  into  the  Canal 
Zone  of  Panama;  and  distilled  spirits  withdrawn  for  shipment 
to  Panama  or  Colon,  although  ultimately  to  go  to  the  Canal 
Zone,  are  withdraw^n  for  shipment  to  a  foreign  country  within 
the  letter  and  spirit  of  the  statutes.     324. 

2.  Panama  Canal — Authority  of  the  President  to  Hake  Contracts  for 

Construction  of. — The  President  is  authorized  under  existing  law 
to  make  contracts  for  the  construction  and  completion  of  the 
Panama  Canal  in  excess  of  the  appropriation  at  present  avail- 
able, so  long  as  such  contracts  do  not  involve  the  Government 
in  the  ultimate  expenditure  of  moneys  for  its  construction  and 
completion  in  excess  of  the  amount  designated  in  section  5  of 
the  act  of  June  28,  1902  (32  Stat,  483),  limiting  the  total  cost 
of  the  canal.     557. 

8.  Same.— The  authority  thus  granted  by  the  act  of  June  28,  1902, 
remains  unaffected  and  unimpaired  by  the  provision  in  the 
act  of  December  21,  1905  (34  Stat.,  5),  prohibiting  the  expend- 
iture of  any  money  for  the  construction  of  such  canal,  **  except 
in  accordance  with  appropriations  made  by  Congress.     lb, 

4.  Same. — The  phrase  "no  money  shall  be  expended  except  in  accord- 
ance with  appropriations  made  by  Congress,"  as  used  in  the  act 
of  1905,  means  nothing  more  than  that  no  money  shall  be 
expende<l  in  excess  of  appropriations  made  by  Congress.     lb. 
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6.  Panama  Canal — Expenses  Incident  to  Project. — The  President  is  Au- 
thorised by  section  5  of  the  Atlantic  and  Pacific  canal  act  of 
June  28,  1902  (32  Stat.,  481,  483),  to  provide  by  proper  order 
for  carrying  into  effect  certain  recommendations  of  Admiral 
VV^alker,  and  direct  the  payment  of  expenses  necessarily  in- 
curred in  accomplishing  the  purposes  of  that  act,  to  wit,  the 
support  of  Major  Black's  party  on  the  Isthmus,  the  mainte- 
nance of  an  office  in  Washington  to  supervise  his  work,  receive 
his  reports,  preserve  records,  etc.,  of  the  old  Isthmian  Canal 
Commission,  and  the  storage  of  certain  machinery,  boats,  etc., 
at  Greytown.    54. 

6.  Panama  Canal — Deposit  of  Funds  in  Bank — Anthority  of  the  Presi- 

dent—Section 5  of  the  act  of  June  28, 1902  (32  Stat.,  483),  appro- 
priating $10,000,000  for  use  in  the  construction  of  the  Panama 
Canal,  does  not  authorize  the  President  to  deposit  $1,500,000  of 
that  sum  with  the  International  Banking  Corporation  of  New 
York,  upon  the  condition  that  the  bank  will  mmntain  the  new 
coinage  of  the  Republic  of  Panama  at  its  legal  parity  with  gold, 
supply  the  Isthmian  Canal  Commission  with  said  coinage,  and 
sell  foreign  and  domestic  exchange  at  reasonable  rates — a  deposit 
upon  such  conditions  not  being  an  incident  of  the  financial 
operations  to  l)e  carried  on  for  the  Government  by  the  bank, 
but  a  distinct  deposit  of  public  money  with  a  private  bank  for 
its  own  purposes.     484. 

7.  Same. — The  President  may  enter  into  a  similar  contract  with  that 

company  which  would  not  involve  the  deposit  of  the  money 
in  question,  but  provide  for  payment,  out  of  the  sum  appropri- 
ated, for  the  services  which  it  is  desired  to  have  the  bank  per- 
form,    lb. 

8.  Panama  Canal— Eight-Honr  Law.— The  act  of  August  1,  1892  (27 

Stat.,  340),  which  limits  and  restricts  to  eight  hours  the  daily 
service  of  laborers  and  mechanics  employed  by  the  Government 
of  the  United  States  or  by  any  contractor  or  subcontractor  upon 
the  public  works  of  the  United  States,  applies  to  the  employ- 
ment of  laborers  and  mechanics  in  the  construction  of  the  Panama 
Canal.     441. 

9.  Same. — That  act,  however,  does  not  apply  to  the  office  force  of  the 

Isthmian  Canal  Commission  stationed  on  the  Isthmus  of  Pan- 
ama, or  to  any  of  the  employees  of  the  Government  who  are 
not  within  the  ordinary  meaning  of  the  words  **  laborers  and 
mechanic*.'*  Ih. 
10.  Same. — The  scope  of  the  act  is  not  limited  by  the  territorial  juris- 
diction of  Congress,  but  is  coextensive  with  the  subject-matter 
to  which  it  was  directed,  to  wit,  the  conduct  of  officers  and 
agents  of  the  United  States  in  respect  to  the  hours  of  labor  of 
mechanics  and  laborers  upon  all  public  works  of  the  United 
States.    Ih. 
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11.  Same. — Confess  may  fix  the  hours  of  labor  upon  all  the  works  of 

the  United  States,  wherever  conducted,  and  make  the  law  binding 
upon  the  officers  of  the  United  States  and,  through  the  agency 
of  contracts,  npon  all  contractor!  with  the  United  States.     lb. 

12.  Panama  Canal— Contract  Labor— Involnntary  Servitude. — A   person 

held  to  labor  or  service  against  his  will,  although  he  may  have 
voluntarily  contracted  to  submit  himself  to  such  control,  is  in  a 
condition  of  involuntary  servitude  within  the  meaning  of  the 
Thirteenth  Amendment  to  the  Constitution.  474. 
18.  Same. — A  laborer  may  agree  to  reside  in  a  specified  place,  to  perform 
only  specific  work,  and  to  remain  in  a  territory  a  specified  time; 
but  if  comjielled  by  force  or  law  to  comply  with  his  obligations 
in  these  respects  he,  while  thus  under  compulsion,  i«  in  a  con- 
dition of  involuntary  servitude.  lb. 
14.  Panama  Railroad — Eiglit-Honr  Law.— The  words  "laborers  and 
mechanics,"  as  used  in  the  eight-hour  law  of  August  1,  1892 
(27  Stat.,  340),  apply  to  all  persons  who  may  fairly  come  within 
the  description  of  laborers  and  mechanics,  whether  they  are 
paid  by  the  year,  by  the  month,  or  by  the  day.  465. 
16.  Same. — The  above-named  act  does  not  apply  to  lal)orers  and 
mechanics  in  the  employment  of  the  Panama  Sailroad  and 
Steamship  Line,  such  persons  l:)eing  employed  by  th(»  corpora- 
tion and  not  by  the  United  States.  lb. 
16.  Panama  Railroad — Power  of  the  President  to  Redeem  Bonds  of. — The 
President  has  the  power,  under  section  5  of  the  act  of  June  28, 
1902  (32  Stat.,  483),  providing  for  the  constniction  of  a  canal 
connecting  the  waters  of  the  Atlantic  and  Pacific  oceans,  to 
turn  over  to  the  Panama  Railroad  Company  money  sutficient 
to  redeem  certain  bonds  of  that  company  recently  sold  to  raise 
money  to  pay  for  necessary  improvements  to  the  railroad.    650. 

PATENT  LAWS.     See  Philippine  Islands,  7. 

PAY.     See  Army-Ofkicebs,  2,  4,  5. 

PENAL  BOND.    See  Customs  L.\w,  6,  7. 

PENSIONS.     See  Naval  Pension  Fund. 

PEOPLE'S  XTNITEB  STATES  BANK,  OF  ST.  LOUIS,  MO.     See 
Poerr-OFFicE  Department,  2. 

PHILIPPINE  ISLANDS. 

1.  Copyright  Law. — The  provisions  of  the  copyright  act  of  March  8, 

1891  (26  Stat.,  1107),  which  requires  that  the  two  copies  of 
books,  photographs,  chromos,  or  lithographs  required  to  be 
deposited  with  the  Librarian  of  Congress  shall  be  printed  from 
type  set  within  the  limits  of  the  United  States  are  not  complied 
with  by  depositing  with  that  officer  copies  of  publications 
printed  from  type  set  within  the  Philippine  Islands.     25. 

2.  Same — Constitution  not  extended. — Congress  has  not  extended  the 

copyright  laws  to  the  Philippines,  but  has  enacted,  in  setting 
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up  a  separate  government  for  those  islands,  that  section  1891 
of  the  Revised  Statutes,  extending  the  Constitution  and  appli- 
cable laws  to  organized  Territories,  is  not  to  be  in  force  in  the 
Philippines.  76. 
8.  Copyright  and  Trade-Mark  Lawi. — The  Philippine  Islands  are  not 
"a  foreign  state  or  nation'*  within  the  meaning  of  the  oopyright 
laws,  and  the  inhabitants  of  those  islands  are  entitled  to  avail 
themselves  of  the  benefits  of  those  laws  within  the  United 
States.  Opinion  of  December  2. 1898  ( 22  Opin. ,  268 ) ,  overruled. 
179. 

4.  Same. — The  proviso  contained  in  eection  4966,  Bevised  Statntee,  that 

the  two  copies  of  books,  photographs,  chromos,  or  lithographs 
required  to  be  deposited  with  the  Librarian  of  Congress  shall 
be  printed  from  type  set  within  the  limits  of  the  United  States, 
is  not  oomplied  with  by  depositing  with  that  ofiicer  eopies  of  pnb- 
Uoations  printed  from  type  set  within  the  Philippine  Islandi. 
Opinion  of  July  28,  1903  (26  Opin.,  25) ,  adhered  to.     76. 

5.  Same. — The  Librarian  of  Congress  in  determining  what  fees  should 

be  charged  under  section  4958,  Revised  Statutes,  for  the  record- 
ing, etc.,  of  copyrights,  should  treat  a  eitiien  or  resident  of  the 
Philippine  Islands  as  ''a  person  not  a  oitisen  or  resident  of  the 
United  States."     76. 

6.  Same. — Owners  of  trade-marks  who  are  residents  of  the  Philippine 

Islands  are  not  entitled  to  obtain  registration  thereof  under  our 
laws,  for  the  reason  they  are  not  **  domiciled  in  the  United 
States  or  located  in  any  foreign  country  or  tribe.<«,  etc.,'*  as  re- 
quired by  the  act  of  March  3,  1881  (21  Stat.,  502).  Opinion  of 
February  19,  1902  (23  Opin.,  634) ,  adhered  to,     76. 

7.  Patent  Laws. — The  Attomey-Oeneral  declines  to  answer  the  question 

.  whether  citizens  of  the  Philippine  Islands  are  entitled  to  the 
l)enefits  of  the  patent  laws  of  the  United  States,  there  being  no 
i-aHe  involving  that  question  pending  before  the  Department 
making  the  inquiry.     76. 

8.  Head  Tax. — Citizens  of  the  Philippine  Islands  coming  to  the  United 

States  from  foreipjn  ports  are  not  re(iuired  to  pay  the  head  tax 
prcj^cribed  by  section  1  of  the  act  of  March  3,  1903  (32  Stat., 
1213).     131.' 

9.  Philippine  Land  Purchase  Bonds. — The  issue  and  form  of  bonds  pro- 

poned by  the  Secretary  of  War  for  carrying  out  the  provisions' 
of  sections  63,  64,  and  65  of  the  Philippine  civil  government  a<*t 
of  July  1, 1902  (32  Stat.,  706,  707),  are  in  strict  conformity  with 
the  statute  and  are  legal  in  all  respects.  89. 
10.  Same. — There  is  no  legal  objection  to  the  Treasurer  of  the  United 
States  receiving  the  principal  and  interest  of  the  Philippine  land 
purcha.«!e  bonds  from  the  Philippine  government,  and  distributing 
the  same  to  the  holders  of  the  securities,  nor  to  the  Register  of 
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the  Treasury  of  the  United  Staten  registering  and  recording  sud 
bonds,  provided  the  officers  in  question  are  willing  and  the  Sec- 
retary of  the  Treasury  consents  and  approves;  but  there  is  no 
specific  provision  of  law  authorizing  the  performance  of  such 
service**.     98. 

11.  8am9. — As  a  general  rule,  when  it  is  sought  to  exercise  any  official 

|X)wer  or  function,  explicit  authority  muit  be  found  in  the  law; 
but  the  application  of  this  doctrine  is  not  necessarily  universal, 
and  depends  upon  the  character  and  relations  of  the  particular 
power  and  all  the  germane  circumstances.     Ih. 

12.  Same. — Suggested  that  Congressional  action  be  sought  to  provide  for 

the  various  features  of  expense,  compensation  to  the  Govern- 
ment or  its  officers,  official  liability  for  the  faithful  performance 
of  the  trust,  etc.     lb. 

15.  Bond  Issue,  Validity  of. — A(!t  No.  1323  of  the  Philippine  Commis- 

sion, to  provide  funds  for  the  construction  of  sewers,  etc.,  in  the 
*  city  of  Manila,  contemplates  an  issue  of  bonds  to  the  amount  of 
$4,000,000,  which  will  be  in  strict  conformity  with  the  provi- 
sions of  the  act  of  July  1,  1902  (32  Stat,  708),  authorizing  the 
i.«suanco  of  such  l)onds.  419. 
14.  Taxation — Philippine  Government — Power  to  Tax  Gross  Beceipts  of 
the  Commeroial  Pacific  Gable  Company.— Act  No.  1189  of  the  Phil- 
ippiue  Commission  does  not  confer  upon  the  Philippine  govern- 
ment the  power  to  impose  a  tax  upon  the  gross  receipts  of  the 
Commercial  Pacifii*  Cable  Company,  nor  has  Congress  conferred 
upon  that  Commis.*<ion  the  authority  to  enact  a  law  imposing 
such  a  tax  upon  that  company.     563. 

16.  Same — Power  to  Tax  Imports. — The  Philippine  government  lias  no 

])o\ver,  under  section  139  of  the  internal-revenue  law  of  1904 
enacted  by  the  Philippine  Commission,  to  impose  a  tax  upon 
meat  brought  intc»  the  Philippine  Islands  ftom  Australia  and 
delivered  to  the  United  States  on  board  its  vessels  in  the  harbor  of 
Manila.     582. 

16.  Same. — A  tax  upon  such  a  sale  would  l)e  equivalent  to  a  tax  on  imports, 

which  the  Philippine  Commission,  under  the  present  law,  have 
no  power  to  impose.     Ih. 

17.  Title    to  Land   for    Los  Bancs   Kilitary  Post,   Laguna. — The  title 

acquired  from  Dona  Saturnina  Rizal  y  Alonzo  to  certain  lands 
at  Los  Banos,  Laguna,  P.  1.,  for  a  military  post,  will  be  good, 
the  land  in  question  having  been  made  the  subject  of  possessory 
proceedings  under  the  royal  order  of  February  13, 1894,  and  her 
title  thereto  in  fee  having  l.»een  upheld  by  the  decree  of  the  court 
of  land  claims  under  act  No.  627,  Philippine  Commission,  which 
decree  binds  the  land  and  quiets  the  title  thereto,  except  as  to 
liens,  claims,  or  rights  define<l  in  section  39  of  land  registration 
act  No.  496,  Philippine  Commission.     238. 
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18.  Same. — Under  articles  2  and  42  of  the  mortgage  law,  articlee  24-31 

of  the  regulations  thereunder,  and  the  royal  decree  of  November 
14, 1885,  etc. ,  nearly  everything  that  could  possibly  affect  the  title 
is  required  to  be  registered,  and  any  governmental  or  public 
claim  to  the  land  would  probably  be  notorious.     lb. 

19.  Navy-Tard  Employees — Compensation  on  Holidays. — The  resolutious; 

of  January  6,  1885  (23  Stat.,  516),  and  January  23,  1887  (24 
Stat.,  644),  allowing  pay  to  per  diem  employees  *'  on  duty  in  the 
United  States,"  for  services  on  certain  legal  holidays,  do  not 
extend  to  the  Philippine  Islands.     127. 

PHILIPPINE  LAND  PUBCHASE  BONDS.  See  Philippine 
Islands,  9-12. 

PIOTUBE  FRAMES.     See  Customs  Law,  8. 

PLUQ-TOBACCO  TAGH3.     >Se<!  Lottery,  1. 

POBTO  BICO. 

1.  Marine-Hospital  Service— EligibUity  of  Gitiien  of  Porto  Bioo.— The 

(luestion  an  to  whether  or  not  a  citizen  of  Porto  Rico,  legally  a 
resident  of  New  York,  i«  eligible  for  appointment  in  the  Marine- 
Hospital  Service  under  a  departmental  regulation  which  re- 
quires the  applicant  to  be  a  citizen  of  the  United  States,  or,  if 
of  foreign  birth,  to  furnish  proof  of  American  citizenship,  does* 
not  involve  any  (luestion  of  law  within  the  meaning  of  section 
356,  ReviHed  Statutes,  and  is  not,  therefore,  one  projjerly  call- 
ing for  an  opinion  of  the  Attorney-General.  The  requirement 
not  being  demanded  by  law,  its  interpretation  may  pro]^rly 
be  left  to  the  department  or  bureau  responsible  for  its  exist- 
ence and  execution.  18  Opin.,  521;  20  Opin.,  649;  21  Opin., 
255,  followed.     183. 

2.  Naval  Beservation — Shore  Line.— By  proclamation  of  the  President 

of  June  26,  1903,  the  following-described  lands  were  reserved 
for  naval  purjwses:  "All  public  lands,  natural,  reclaimed,  partly 
reclaimed,  or  which  may  be  reclaimed  in  the  island  of  Porto 
Rico,  embraced  within  the  following  boundaries. '  *  The  bound- 
aries to  the  north  and  west  are  definitely  described.  On  the 
south  it  was  to  be  bounded  by  "  the  shore  of  the  harbor,  and 
to  extend  east  2,400  feet,  more  or  less,  to  include  80  acres." 
The  eastern  Iwundary  was  not  define<l.  Hdd^  That  this  area 
can  not  be  made  up  in  part  of  submerged  lands  or  harbor  areas 
which  may  be  reclaimed,  but  that  the  southern  Iwimdary 
should  run  along  the  present  shore  of  the  harbor,  extending  as 
far  easterly  as  is  necessary  to  include  80  acres  within  the  area 
described.  172. 
8.  Same. — The  word  "shore,"  in  Spanish  law,  meaoB  that  space  of  land 
.  which  the  waters  in  the  movement  of  the  tide  alternately  cover 
and  uncover,  the  limit  of  the  inner  or  land  line  being  at  the 
point  of  the  highest  o(]uin(>ctial  tides.     Where  the  tides  are 
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perceptible,  the  shore  line  begins  on  the  land  side  at  the  line 
reached  by  the  waters  in  storms.     1  b. 

4.  Same. — The  "seashore,'*  in  the  United  States,  is  that  space  of  land 

on  the  border  of  the  sea  which  is  alternately  covered  and  left 
dry  by  the  rising  and  falling  of  the  tide;  the  space  of* land  be- 
tween high  and  low  water  mark.  lb. 
6.  Navigable  waters— Jurisdiction. — The  United  States  may  establish 
aids  to  navigation  on  submarine  sites  under  navigable  waters  of 
Porto  Rico  without  session  of  jurisdiction  having  first  been  made 
by  Porto  Rico  to  the  United  States.     166. 

6.  Title  of  United  States  to  Gabras  Island. — The  facts  contained  in  a 

certificate  of  the  record  by  the  registrar  of  property  at  Huma- 
cao  are  sufficient  evidence  that  the  United  States  will,  upon  the 
purchase  thereof,  acquire  from  the  grantors  a  good  and  unen- 
cumbered title  to  Cabras  Island,  Porto  Rico.     226. 

7.  Same. — The  conveyanoe  shonld  be  to  the  "United  States  of  Amer- 

ica" instead  of  to  the  **  Department  of  Light-Houses  of  the 
United  States."     R. 

5.  Title  t3  Hirafloree  Island. — The  United  States  possesses  a  valid  and 

complete  title  to  the  whole  of  Miraflores  Island.  That  island 
did  not  belong  to  Porto  Rico  before  the  cession,  and  by  the 
treaty  of  peace  title  to  it  was  transferred  by  Spain  to  the  United 
States.     193. 

POSTAGE.     See  Postal  Service.  III. 

POSTAIi  SERVICE. 

I.  Officers. 

1.  Postmaster's   Liability  for  Honey  Paid  for  Clerk  Hire   where   no 

Service  was  Bendered. — The  Attorney-General  declines  to 
express  an  opinion  as  to  the  liability  of  the  postmaster  at  Balti- 
more, Md.,  for  a  sum  of  money  paid  by  him  to  a  former  clerk 
in  the  Baltimore  post-office,  and  for  which  no  service  was  per- 
formed, for  the  reason  that  the  question  is  essentially  a  judicial 
one,  amounting  to  an  inquiry  whether  in  regular  legal  proceed- 
ings a  court  and  jury  would  hold  that  oificer  liable.  Advhedy 
however,  that  the  circumstances  may  be  regarded  as  showing  a 
prima  facie  case  of  liability,  and  calling  for  action  in  the  way  of 
securing  a  judicial  determination  of  the  question  of  liability.    97. 

II.  Delivery. 

2.  Delivery  of  Hail  of  Disputed   Ownership. — Mail  addressed   to  the 

"National  Life  Insurance  Company,  Chicago,  Illinois,"  should 
be  delivered  by  the  postmaster  to  the  Vermont  corporation 
bearing  that  name,  whose  principal  office  is  in  Chicago,  and 
not  to  the  "National  Life  Insurance  Company  of  the  United 
States  of  America,"  an  Illinois  corporation,  also  located  in  that 
city.     494. 
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8.  Same.— Under  the  law,  poBtmasten  are  confined  to  an  inspeetion  of 

the  ontiide  of  an  envelope  in  determining  for  whom  a  letter  is 
intended.    76. 

4.  Same.  —The  burden  of  estabUihing  claim  to  a  letter  should  be  placed 

upon  the  person  claiming  it,  to  whom  it  is  not  addressed,  rather 
than  upon  the  per^n  to  whom  it  is  addressed.     Ih, 

III.  Postage. 

5.  Second -Glasi  Pottage — Sunday  Magazine  Sections. — A  magazine 

which  is  issued  with  a  newspaper,  but  which  is  a  separate  and 
distinct  periodical  having  no  connection  whatever  with  the 
newspaper,  either  in  its  physical  form  or  in  the  nature  of  its 
contents,  is  not  an  int^ral  part  of  the  paper,  and  can  not  be 
considered  a  supplement  within  the  meaning  of  section  16  of 
the  act  of  March  3,  1879  (20  Stat,  358-361).     594. 

6.  Same. — Such  newspaper  and  magazine  are,  however,  entitled  to 

second-class  rates  of  postage  under  section  14  of  that  act,  as  being 
II  i)ubliciiti()n  *'is.«ued  at  stated  intervals,  and  as  frequently  as 
four  times  a  year."     Ih. 

7.  Same. — The  fact  that  the  magazine  part  of  the  publication  is  edited 

and  printed  in  one  place  and  the  newspaper  in  another  is  not 
material  if  they  are  both  issued  from  the  same  place.  Jh. 
S.  Betnm-Postage  Clearing  Company — Plan  of. — The  Postmaster-General 
is  without  anthopity  to  put  into  operation  the  plan  of  tho  Return- 
Postage  Clearing  Company,  designed  to  relieve  advertisers  anti 
others  from  paying  postage  on  return  cards  and  envelopes  until 
they  are  actually  deposited  in  the  mails  and  reach  the  office  of 
destination,  and  giving  to  that  company  the  exclusive  control 
of  the  sale  of  such  return  envelopes  and  postal  cards,  for  the 
reason  that  its  adoption  would  violate  the  spirit  and  also  the 
letter  of  many  of  the  provisions  of  the  postal  laws.    354. 

9.  Same. — The  long-established  policy  of  the  Government  is  to  exercise 

ezclnsive  control  over  the  postal  service,  lender  the  plan  pro- 
posed there  would  be  a  divided  responsibility.     Ih. 

10.  Same. — Section  S896,  Kevised  Statutes,  requires  postage  on  all  mail 

matter  to  l)e  prepaid  by  Ftanij)s  at  the  time  of  mailing,  except 
in  certain  cases  specially  provided  for  by  law.     Ih. 

11.  Same.— Section  14  of  the  act  of  July  12,  1876  (19  Stat.,  82),  pro- 

hibits the  Post-Office  Department  from  selling  stamped  envel- 
opes and  pa})er  for  less  than  its  face  value,  including  the  cost 
of  production.     Ih. 

12.  Same. — Section  3916,   Revised  Statutes,    provides    that   stamped 

envelopes  shall  be  sold  as  nearly  as  may  be  at  the  ccst  of  prodnc- 
tion,  with  the  value  of  the  postage  stamps  impressed  thereon, 
and  that  "  no  stamped  envelope  furnished  by  the  Government 
shall  contain  any  lithographing  or  engraving,  nor  any  printing 
except  a  printed  request  to  return  the  letter  to  the  writer."    Ih. 
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15.  Same. — Section  8920,  Bevised  Statutes,  as  amended  by  the  act  of 

June  17, 1878  (20  Stat,  141),  provides  that  no  postmaster  or  other 
person  connected  with  the  postal  service  shall  sell  or  dispose  of 
postage  stamps  or  postal  cards  for  any  larger  or  less  snm  than  tlie 
vahies  indicated  on  their  faces.  76. 
14.  Same. — While  it  might  not  be  a  violation  of  section  32  of  the  act 
of  March  .3,  1879  (20  Stat.,  362),  which  forbids  payment  of 
money  for  royalty  or  patent  on  any  double  postal  card  or  envel- 
ope, the  carrying  into  effect  of  the  scheme  would  be  to  give  the 
company  an  absolnte  monopoly  of  the  sale  of  ail  such  envelopes 
and  cards,  and  to  place  it  in  a  position  to  exact  tribute  from  the 
public.     Ih. 

IV.  Recusterei)  Mail. 

16.  United  States  pension  agents  are  entitle<l  to  free  registration  of  their 

official  mail  matter.     617. 

POSTMASTEB-GEKEBAL.     Hee  Post- Office  Depaktment 
POSTUASTEBS.     See  Postal  Servkr,  1-3. 
POST-OFFICE  DEPABTMEKT. 

PoHtftiaster-  Otneral. 

1.  Detail   of  Begistry  Clerk   to   the  White  House.— The  Postmaster- 

General  had  no  authority  to  detail  a  registry  clerk  from  the 
Washington  post-office  on  detached  service  at  the  White  House; 
and  the  accounting  officers  of  the  Treasury  having  refused  to 
allow  credits  to  the  postmaster  for  salary  paid  such  clerk  for 
the  period  covered  by  the  detail,  that  officer  must  be  remitted 
to  Congress  for  an  appropriation  for  his  relief.     302. 

2.  Trand  Orders. — The  Postmaster-General  is  legally  justified  in  issu- 

ing a  fraud  order  against  the  People's  United  States  Bank,  of  St. 
Lonis,  Mo.,  under  the  facts  set  forth  in  the  papers  submitte<l, 
which  show  that  by  the  published  false  represenfations  of  its 
officers,  acquiesced  in  and  accepted  by  the  bank,  it  is  conduct- 
ing a  scheme  or  device  for  obtaining  money  through  the  mails 
by  false  and  fraudulent  pretenses.     508. 

3.  Same. — The  evidence  upon  which  a  fraud  order  may  issue  nmst,  un- 

der section  3929,  Revised  8tatutes,  as  amended,  l)e  satisfactory 
to  the  Postma.*<ter-(ieneral,  and  when  he  is  satisfied,  it  lies 
within  his  discretion  to  issue  or  not  issue  the  order.     lb. 

4.  Betum  Postage  Clearing  Company,  Plan  of. — The  Postmaster-General 

is  without  authority  to  put  into  operation  the  plan  of  the  Returii' 
Postage  Clearing  Company,  designed  to  relieve  a<lvertisers  and 
others  from  paying  postage  on  return  cards  and  envelopes  until 
they  are  actually  deposited  in  the  mails  and  reach  the  office  of 
destination,  and  giving  to  that  company  the  exclusive  control 
of  the  sale  of  such  return  envelopes  and  postal  cards,  for  the 
rea.<on  that  its  adoption  would  violate  the  spirit  and  also  the 
letter  of  many  of  the  provisions  of  the  postal  laws.     354. 
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1.  Aceeptanee  of  Presents. — In  view  of  section  1784,  Revised  Statutes, 
the  President  can  not  properly  accept  presents  from  persons  in 
the  public  service.     46. 

8.  Appointment — Temporary  Beeess  Appointments. — The  President  has 
the  right  under  the  Ck)n8titution,  and  impliedly  under  section 
181,  Revised  Statutes,  to  make  a  temporary  appointment, 
designation,  or  assignment  of  one  officer  to  perform  the  duties 
of  another  in  the  case  of  a  vacancy  caused  by  death,  disability, 
or  otherwise,  during  the  recess  of  the  Senate,  and  such  tempo- 
rary appointment,  designation,  or  assignment  is  not  limited  by 
law  to  any  particular  period.     258. 

8.  Indian  Allotment  Lands,  Extension  of  Tmst  Patents  to. — The  allot- 
ment act  of  February  8,  1887  (24  Stat.,  388),  does  not  contem- 
plate that  the  President  may  extend  the  period  of  twenty-five 
years  as  to  cdl  trust  patents  issued  to  Indian  allottees  of  land, 
but  only  that  such  extension  may  be  made  in  particular  cases, 
in  the  discretion  of  the  President.     483. 

4.  Panama  Canal  Project,  Expenses  Incident  to. — The  President  i^ 
authorized  by  section  5  of  the  Atlantic  and  Pacific  canal  act  of 
June  28,  1902  (32  Stat.,  481,  483),  to  provide  by  proper  order 
for  carrying  into  effect  certain  recommendations  of  Admiral 
Walker,  and  direct  the  payment  of  expenses  necessarily 
incurred  in  accomplishing  the  purposes  of  that  act,  to  wit,  the 
support  of  Major  Black's  party  on  the  Isthmus,  the  mainte- 
nance of  an  office  in  Washington  to  supervise  his  work,  receive 
his  reports,  prt serve  records,  etc.,  of  the  old  Isthmian  Canal 
Commission,  and  the  storage  of  certain  machinery,  boats,  etc., 
at  Greytown.     54. 

6.  Panama  Canal  Fnnds,  Deposit  of,  in  Bank. — Section  5  of  the  act  of 
June  28,  1902  (32  Stat.,  483),  appropriating  $10,000,000  for  use 
in  the  construction  of  the  Panama  Canal,  does  n(  t  authorize 
the  President  to  deposit  $1,500,000  of  that  sum  with  the^Inter- 
national  Banking  Corporation  of  New  York,  upon  the  condition 
that  the  bank  vfiW  maintain  the  new  coinage  of  the  Republic  of 
Panama  at  its  legal  parity  with  gold,  supply  the  Isthmian  Canal 
Commission  with  said  coinage,  and  sell  foreign  and  domestic 
exchange  at  reasonable  rates — a  deposit  upon  such  conditions 
not  being  an  incit'ent  of  the  financial  operations  to  be  carried 
on  for  the  Government  by  the  bank,  but  a  (  istinct  deposit  of 
public  money  with  a  private  bank  for  its  own  purposes.    484. 

6.  Same. — The  President  may  enter  into  a  similar  contract  with  that 
company  which  would  not  involve  the  deposit  of  the  money 
in  question,  but  provide  for  payment,  out  of  the  sum  appro- 
priated, for  the  services  which  it  is  desired  to  have  the  bank 
perform.     lb. 
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7.  Panama  Canal,  Authority  to  Make  Contracts  for  Constmotion  of. — 

The  President  is  authorized  under  existing  law  to  make  con- 
tracts for  the  construction  and  completion  of  the  Panama  Canal 
in  excess  of  the  appropriation  at  present  availahle,  so  long  as 
such  contracts  do  not  involve  the  Government  in  the  ultimate 
expenditure  of  moneys  for  its  construction  and  completion  in 
ex  ;  of  the  amount  designated  in  section  5  of  the  act  of  June 
28,     02  (32  Stat.,  483),  limiting  the  total  cost  of  the  canal.    557. 

8.  Same. — The  authority  thus  granted  by  the  at^t  of  June  28,  1902, 

remains  unaffected  and  unimpaired  by  the  provision  in  the  act 
of  December  21,  1905  (34  Stat.,  5),  prohibiting  the  expenditure 
of  any  money  for  the  construction  of  such  c^nal  '*  except  in 
accordance  with  appropriations  made  by  Congress.     lb, 

9.  Same. — The  phrase  "no  money  shall  be  expended  except  in  accord- 

ance with  appropriations  made  by  Congress,''  as  used  in  the  act 
of  1905,  means  nothing  more  than  that  no  money  shall  be  ex- 
pended in  excess  of  appropriations  made  by  Congress.  lb. 
10.  Panama  Railroad  Bonds— Power  to  Redeem. — ^The  President  has  the 
power  under  section  5  of  the  act  of  June  28, 1902  (32  Stat.,  483), 
providing  for  the  construction  of  a  canal  connecting  the  waters 
of  the  Atlantic  and  Pacific  oceans,  to  turn  over  to  the  Panama 
Railroad  Company  money  suflBcient  to  redeem  certain  bonds  of 
that  company,  recently  sold  to  raise  money  to  pay  for  necessary 
improvements  to  the  railroad.  550. 
Order  in  regard  to  importations  of  goods  into  Canal  Zone,  see 
Panama,  1. 

PBINTIN'G.     See  Public  Printing. 

PROCESS  AGENTS.    See  Oklahoma. 

PBOMOTION.     See  War  Department,  10-14. 

FBOSECTTTION  OF  CLAIMS.     See  Civil  Service,  3,  4. 

PUBLIC  LANDS. 

1.  Bwamp  Land  Grants,  Minnesota — Forest  Reserve. — ^The  act  of  March 
12,  1860  (12  Stat.,  3),  granting  to  the  State  of  Minnesota  all 
swamp  and  overflowed  lands  unfit  for  cultivation  within  its 
limits,  was  a  grant  in  praesenti,  the  intention  of  Congress  being 
to  give  the  beneficial  title  immediately  to  the  State  of  all  the 
lands  thereby  granted,  as  against  claimants  attempting  to  ini- 
tiate rights  afterwards,  except  under  laws  theretofore  enacted. 
626. 
8.  Same. — ^The  requirement  of  the  second  section  of  that  act  (partly 
contained  in  section  2490,  Revised  Statutes) ,  that  the  selection 
of  surveyed  lands  should  be  made  within  two  years  from  the 
adjournment  of  the  legislature  of  the  State  at  its  next  session 
after  the  date  of  the  act,  and  as  to  all  unsurveyed  lands  within 
two  years  after  such  adjournment  after  notice  by  the  Secretary 
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of  the  Interior  to  the  govenor  of  the  State  that  the  surveys 
have  been  completed  and  confirmed,  was  not  a  eonditioii  or 
limitation  of  the  grant,  bnt  merely  a  direction  to  the  Secretary 
of  the  Interior.     lb. 

8.  Same.— By  section  2490,  Revised  Statutes,  selections  are  to  be  made 
under  section  2480  (the  act  of  September  28,  1850),  ^nd  not  as 
provided  by  the  act  of  March  12,  1860,  and  the  act  of  March  2, 
1849,  relating  to  swamp  lands  in  Ix>uisiana.     Ih. 

4.  Same.— The  authority  conferre<i  by  the  act  of  June  27,  1902  (32 
Stat.,  400,  402),  upon  the  Forester  of  the  Department  of  Agri- 
onltnre  to  select  lands  from  certain  Indian  reservations  to  con- 
stitute a  forest  reserve,  did  not  authorize  him  to  reserve  the 
swamp  lands  conveyed  to  the  State  of  Minnesota  by  the  act  of 
March  12,  1860.     lb. 

6.  Same. — The  creation,  5?ul)sequent  to  the  passage  of  the  act  of  March 
12, 1860,  of  an  Indian  reservation  upon  the  lands  which  wert»  free 
public  lands  at  the  date  of  the  passage  of  that  act,  did  not  give 
the  Indians  such  title  to  swamp  lands  embraced  wit"hin  the 
limits  of  the  reservation  as  will  prevent  the  fulfillment  of  the 
Government's  grant  of  lands  to  Minnesota.  lb. 
See  aim  Railroads. 

PUBLIC  PBINTING. 

Printing  of  Special  Beports  of  Department  Bureau  Chiefs. — Section 
89  of  the  act  of  January  12,  1895  (28  Stat ,  622),  authorize.^  the 
piinting  of  2,500  (Copies  of  npecial  as  well  as  annual  reports  of 
Department  bureau  chiefs,  when  such  printing  is  directed  by 
the  head  of  a  Department.  377. 
aUAPAW  ALLOTMENT  LANDS.     See  Indians,  3. 

BATLBOADS. 

1.  Northern  Pacific  Railway  Company. — The  Northern  Pacific  Railway 

Company.,  by  virtue  of  the  foreclosure  proceedings  had  in  1896 
and  the  sale  thereunder  to  it  of  all  the  property,  rights,  and 
franchises  of  the  Northern  Pacific  Railroad  Company,  became 
the  successor  in  interest  of  the  latter  company,  and  the  f?ecre- 
tary  of  the  Interior  should  continue  to  issue  to  the  new  coni- 
pany  patents  for  lands  granted  by  the  Government  to  the  old 
company,  upon  the  same  conditions  which  wou  d  govern  in 
ca.se  there  had  been  no  foreclosure  and  sale,  and  the  applica- 
tions were  made  by  the  old  company.  401. 
Opinion  of  February  6,  1H97  (21  Opin.,  486),  followed,     lb. 

2.  Bailroad  Land  Grants — Application  of  case  of  Sjoli  ▼.  Dresohel  ( 199 

U.  8.,  664).— The  Secretary  of  the  Interior,  in  the  administration 
of  the  several  land  grants  to  railroa<ls,  is  not  hound  to  follow  the 
broad  principles  (juoted  in  the  decision  of  the  Supreme  Court 
in  the  case  of  Sj<>fi  v.  Dir.^rhel  (199  V.  S.-,  564),  but  may  confine 
what  is  said  therein  to  a  state  of  facts  similar  to  those  then 
before  the  court.     682. 
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8.  Same. — No  title  passes  to  lieu  lands  before  approved  by  the  Secretary 
of  the  Interior  of  the  company's  lists  of  selections;  and,  when  ko 
approved,  the  lands  are  to  be  considered  as  fully  selected  as  of 
the  date  of  the  listing,  so  as  to  give  to  the  company  superiority 
over  the  right  of  homestead  or  preemption  claimants  settling 
after  the  listing  by  the  company.  lb. 
4.  Transportation  of  Live  Stock — Twenty-eight  Honr  Law. — The  aix!ept- 
ance  at  St.  Ix)uis  by  the  Terminal  Railroad  Association  of 
St.  Louis,  or  the  St.  Louis  Merchants*  Bridge  Terminal  Railway 
Company,  of  live  stock  conssigned  to  the  National  Stock  Yardn, 
lying  directly  across  the  Mississippi  River  from  St.  Louis,  in 
Illinois,  and  the  carriage  and  delivery  there  of  livestock  which 
has  been  confined  in  the  cars  of  connecting  railways  for  a 
period  longer  than  twenty-eight  hours  without  having  been 
unloade<l  for  rest,  water,  and  feed,  unless  prevented  by  storm 
or  other  accidental  causes,  or  unless  the  live  stock  is  carried  in 
cars  in  which  it  can  and  docs  have  opportunity  for  feed,  rest, 
and  water,  is  a  violation  of  the  provinions  of  section  438(), 
Revised  Statutes.  411. 
6.  Same— Section  4386  is  unambiguous,  and  is  clearlydesigned  to  pre- 
vent any  railroad  company  within  the  Unitvd  States,  whosi' 
road  forms  any  part  of  a  line  of  road  over  which  live  stock  is 
conveyed  from  one  State  to  another,  from  transporting  such 
animals  exwpt  in  accordance  with  its  provisions.     Ih. 

BAZLWAT  RATES.     See  Intkkstatk  Commerce,  2-9. 

BANK  AND  PAY.     See  Army  Officers,  1,  2,  4. 

BECESS  APPOINTMENTS.     See  President,  2. 

BEFUND. 

Ok  Duties.     See  Customs  Law,  IV  Drawback. 
Entrance  and  ('learaxc  e  Fees.     S-e  Vessels,  5. 
Internal-Revenue  Taxes.     See  Internal  Revenue,  8,  4. 

BEQISTBATION.     See  Postal  Service,  15. 

BEGISTBT  CLEBX.     See  Post-Office  Department,  1. 

BEGISTBT  OF  VESSELS.     See  Vessels. 

BEGXTIiATION  OF  STEAM  VESSELS.  S-e  Steamboat  L\si>j>(  - 
TioN  Service,  H;  Department  oy  Commerce  and  Labor,  8. 

BEINSTATEMENT.     See  Civil  Service,  H,  7;    Naval  Academy,  4. 

BELATIVE  BANK.     Se  Navy,  30-:«. 

REMISSION  OF  FINES,  PENALTIES,  AND  FOBFEITUBES. 
See  Department  of  Commerce  and  Labor,  19;  Immkmivtiov. 
H;  Treasury  Department,  3H. 

BENT  OF  LETTEB  BOX.     >sVr  Attorney-! General,  Opinions,  i:>. 

BESEBVATIONS,  POSTS,  ETC. 

1.  Forest  Beserve,  Alexander  Archipelago,  Alaska— Permit  for  Use  and 
Occnpancy. — The  SecrctJiry  of  A<j:ri.-ulturo  has  authority  iindf  r 
the  act  of  June  4,  1S97  (.*M)  Stat.,  .S.">),  to  ^rant  a  permit  for  the- 
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BESEBVATIONS,  POSTS,  ETC.— Continued. 

ose  and  occupancy  of  certain  land  within  the  Alexander  Archi- 
pelago Forest  Reserve,  Dall  Island,  Alaska,  for  the  purpose  of 
conducting;  a  fish  saltery,  oil,  and  fertilizer  plant.    470. 

2.  Same. — The  Secretary  may  grant  such  privilege  for  a  longer  jieriod 
than  one  year,  and  may  charge  and  collect  a  reasonable  sum 
for  the  privilege  granted,     lb. 

8.  Kahaaiki,  Military  BeMrvation — ^Title  to. — By  the  joint  resolution 
of  Congress  of  July  7,  1898  (30  Stat.,  750),  accepting  the  ceasiou 
of  the  Hawaiian  Islands  and  the  transfer  to  the  United  States  of 
the  ownership  of  all  public  lands  therein,  and  by  acquiring  by 
purchase  from  individuals  the  leases  held  by  them  covering  the 
lands  comprising  the  military  reservation  at  Kahauiki,  Oahu 
Island,  the  United  States  acquired  complete  title  to  that  reser- 
vation.    225. 

4.  Lofl  BaxLos  Military  Post,  Title  to. — The  title  acquired  from  Dona 
Saturnina  Rizal  y  Alonzo  to  certain  lands  at  Los  Banos,  Laguna, 
P.  I.,  for  a  military  post,  will  be  good,  the  land  in  question 
having  been  made  the  subject  of  possessory  proceedings  under 
the  royal  order  of'  February  13,  1894,  and  her  title  thereto  in 
fee  having  been  upheld  by  the  decree  of  the  court  of  land  claims 
under  Act  No.  627,  Philippine  Conimission,  which  decree  binds 
the  land  and  quiets  the  title  thereto,  except  as  to  liens,  claims, 
or  rights  defined  in  section  39  of  land  registration  Act  No.  496, 
Philippine  Commission.     238. 

6.  Same. — Under  articles  2  and  42  of  the  mortgage  law,  articles  24-31 
of  the  regulations  thereunder,  and  the  royal  decree  of  Novem- 
ber 14,  1885,  etc.,  nearly  everything  that  could  possibly  affect 
the  title  is  required  to  be  registered,  and  any  governmental  or 
public  claim  to  the  land  would  probably  be  notorious.    Ih. 

BESIQNATION.     See  Naval  Academy,  8. 

RETIRED  ABMT  OFFICEBS.     See  Abmy  Ofpicebs,  2,  3,  5,  7. 

RETIREMENT. 

Of  Army  Officers.    See  Army,  1. 

Of  Naval  Officers.     See  Navy,  6. 

Of  Officers  op  the  Marine  Corps.     See  Navy,  28,  29. 

RETX7RN  POSTAQE  CI^EARING  COMPANY.     See  Postal  8bbv- 

ice,  III,  8. 

REVENUE-CUTTER  SERVICE. 

1.  Kot  Transferred  to  Department  of  Commerce  and  Labor. — ^The  act  of 

February  14,  1903  (32  Stat,  825),  giving  the  Department  of 
Commerce  and  Labor  jurisdiction  and  control  of  the  Beal  lleh- 
eriee,  does  not  transfer  to  that  Department  the  Revenue-Cutter 
Service  or  any  of  its  vessels  or  officers.    4. 

2.  The  Secretary  of  the  Treaiury  is  not  authorized  by  said  act,  or 

otherwise,  to  assign  revenue  vessels  to  the  duty  of  seal 
protection,     lb. 
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8.  8«me. — ^Veiteli  asiigned  by  authority  of  the  President  to  the  pro- 
tection of  the  seal  fisheriee  will  henceforth,  while  so  assigned, 
be  subject  to  the  direction  of  the  Secretary  of  Commeroe  and  Labor 
in  respect  to  those  duties,  but  their  internal  government  and 
duties  concerning  the  revenue  while  thus  engaged  will  be  under 
the  Secretary  of  the  Treasury.  lb. 
4.  Same. — Appropriationi  for  the  Revenue-Cutter  Service  will  continue 
to  be  expended  by  the  Secretary  of  the  Treasury,  except  such  por- 
tions, if  any,  as  may  be  applied  to  extraordinary  business  con- 
cerning seal  protection,  which  latter  will  be  under  the  control 
of  the  Secretary  of  Commerce  and  Labor.     lb. 

BIVBBS  AND  HABBOBS.     See  Naviqablb  VVatebs,  II. 

BOOK  ISLAND  BBIDOE.     See  Bridges. 

SAIiABT.     See  Asmy  Officers,  8. 

SAIiE. 

Of  Windmill  Formerly  Used  by  Bureau  of  Fisheries. — ^The  Secretary 
of  Commeroe  and  Labor  has  authority  to  sell  a  windmill  formerly 
used  for  pumping  water  at  the  oyster  clai re,  Lynnhaven,  Va., 
but  which  is  no  longer  needed  or  used  for  that  purpose.     567. 
Of  Steam  Tag  Elen.    See  Hawaii,  2. 

SEAIi  FOB  OENSTJS  OFFICE.     See  Department  of  Commerce  and 
Labor,  III,  26. 

SECOND-GLASS  POSTAGE.     See  Pootal  Service,  5-7. 

SECBETABT  OF  AGBICTJLTX7BE.     See  Department   of  Agri- 
culture. 

SECBETABT  OF  COMMEBGE  AND  I.ABOB.     See  Department 
OP  Commerce  and  Labor. 

SEOBETABT    OF    THE    INTEBIOB.     See  Department   of  the 
Interior. 

SECBETABT  OF  THE  NAVY.     See  Navy  Department. 

SECBETABT  OF  THE  TBEASX7BT.     See  Treasury  Department. 

SECBETABT  OF  WAB.     See  War  Department. 

SECBETABT  TO  THE  ADMIBAL.    See  Navy,  11. 

SEEDS. 

1.  Adulterated  or  Kiibranded  Seeds — ^Pablioatlon  of  Kamee  of  Yendon. — 

The  provision  in  the  act  of  Congress  of  March  3,  1905  (33  Stat., 
869),  directing  the  Secretary  of  Agriculture  to  obtain  in  the 
open  market  seeds  of  grass,  clover,  or  alfalfa,  test  the  same,  and 
if  found  to  be  adulterated  or  misbranded  to  publish  the  result 
of  the  tests,  with  the  names  of  the  persons  by  whom  the  seeds 
were  offered  for  sale,  is  a  valid  law.    553. 

2.  Same. — That  provision  can  not  properly  be  regarded  as  an  attempt 

to  reflate  the  sale,  shipment,  and  transportation  of  seeds;  it 
provides  merely  for  the  dissemination  of  information  regarding 
lb. 


Digitized  by  LjOOQ IC 


700  Digent, 

SEEDS— Continued. 

8.  Same.  The  fact  that  the  effect  of  the  publication  of  the  infonna- 
tion  may  be  to  lessen  the  sale  of  misbranded  or  adulterated  seed 
is  not  sufficient  to  transform  a  measure  intended  for  the  educa- 
tion of  the  public  into  a  regulation  of  commerce  or  police,     lb. 

SENATE.     See  United  States  Senate. 

SHIPPING. 

Anchorage  and  Anchorage  Grounds. — Matters  arising  under  the  act£i 
of  May  16,  1888  (25  Stat.,  151),  February  6, 1893  (27  Stat,  431 ), 
March  6,  1896  (29  Stat,  54),  and  June  6,  1900  (31  Stat,  682), 
relating  to  anchorage  and  anchorage  grounds,  have  been  trans- 
ferred by  the  act  of  February  14,  1903  (32  Stat,  825),  from  the 
Treasury  Department  to  the  Department  of  CJommert'e  and 
Labor.     37. 

SHTPPINQ  COMMISSIONERS. 

Offices  for. — The  duty  of  a.Hsigning  suitable  offices  and  rooms  in 
public  buildings  for  the  use  of  United  States  shipping  commij?- 
sioners,  impoped  u|K)n  the  Secretary  of  the  Treasury  by  the  act 
of  March  3,  1897  (29  Stat,  687),  was  not  affected  by  the  act  of 
February  14,  1903  (32  Stat,  825),  establishing  the  Department 
of  Commerce  and  I^bor.     117. 

SHOSHONE  INDIAN  LANDS.     See  Indians,  4. 

SJOLI  V.  DBESCHEL  (199  IT.  S.,  564).     See  Railroads,  2. 

SOLDIEBS'  HOME. 

Free  Withdrawal  of  SpiritaonB  Liquors  from  Bond. — Spirits  purchat^ed 
for  the  National  Soldiers'  Home  at  Washington,  D.  C,  are  pur- 
chased "for  tlie  use  of  the  United  States?"  within  the  meaning 
of  section  84()4,  Revised  Statutes,  and  may  be  withdrawn  from 
bonded  warehouses  without  payment  of  internal-revenue  tax. 
449. 
SPECIAL  AOENTS.  Scf  Dkpahtment  of  Commerce  axd  Labor,  27. 
SPECIAL  DISBXTRSING  AGENT. 

Appointment  of.     See,  Trkasfry  Department,  15. 
STAFF  BUREAU  CHIEFS.     Ser  Navy,  9-14. 
STATE  POWDER  OFFICER. 

At  Norp'olk,  Va. — JrRiHDUTrioN.     See  UxrrEi)  States,  3. 

STATUTES  INTERPRETED. 

Act  of —  Page. 

1860,  March  12  ( 12  Stat.,  3).     Swamp  land  grants 626 

18(>2,  July  14  (12  Stat.,  569).     Ohio  River  bridges 194 

1864,  July  2  ( 13  Stat.,  365).     Railroad  laud  grants 61^2 

1 865,  February  17(13  Stat. ,  431 ) .     Ohio  Falls  bridge  .  1 95 
1872,  Deceiuber  17  (17  Stat.,  398).     Bridges— power  of 

(  onjjrress 195 

1874,  June  23  (18  Stat.,  203).     Hazing ,  544 
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Act  of —    •  Page. 

1875,  March  3  (18  Stat.,  415).     Diabureing  agents 537 

March  3,  section  2  (18  Stat,  469).     Reversal  or 

modification  of    ruling  of   Secretary  of    the 
Treasury 81 

1876,  July  12,  section  14  ( 19  Stat. ,  82) .     Sale  of  stamped 

envelopes 354 

1878,  June  17  (20  Stat,  141).     Sale  of  postage  stamps.  354 

1879,  March  3,  set^tions  14,  16.  and  20  (20  Stat,  35^ 

361).     Postage 594 

March  3,  section  32  (20  Stat.,  362).    Payment  of 

royalty  on  patented  double  postal  card 354 

1882,  August  7  ( 22  Stat. ,  306 ) .     Disbursing  agents 537 

1883,  January  16,  section  3  (22  Stat,  405).    Detail  of 

clerks  to  Civil  Service  Commission 379 

188;^,  February  14  (22  Stat,  414).     Bridges— power  of 

Congress 195 

March  3  (22  Stat,  553).     Appointment  of  super- 
intendent of  State,  War,  and  Navy  Building. .  508 

1884,  June  26,  section  26  (23  Stat.,  59).     Refund  of  en- 
trance and  clearance  fees 376 

1886,  June  19,  section  1 1  (24  Stat. ,  81) .     Tonnage  tax . .  157 

1887,  February  4   (24  Stat.,   379).      Interstate    Com- 

merce— concessions  in  freight  rates 408 

February  8  (24  Stat,  388).     Allotment  of  Indian 

lands — extension  of  trust  patents  to 483 

1888,  June  29  (25  Stat,  209).     New  York  Harbor  act .  220 

1889,  March  2,  section  22   (25  Stat.,  862).     Interstate 

commerce — concessions  in  freight  rates 408 

1890,  June  10,  section  14  (26  Stat.,  137) .     Refund 376 

October  1  ( 26  Stat. ,  562) .     Retiretl  army  officers- 
advancement — rank  and  pay 158, 514 

October  1,  paragraph  285  (26  Stat.,  586).     Draw- 
back— oil  c^ike  from  importeil  linseed 115 

1891,  March  3  ( 26  Stat ,  1 107 ) .     Copyright  at:t 25 

1892,  July  23  (27  Stat.,  260).     Intoxicating  liquors  to 

Indians 416 

August  1  (27  Stat,  340).     Eight-hour  law— Pan- 

ama  Canal — Panama  Railroad 441, 465 

1894,  January  27  (28  Stat,  33).     Contracts  for  supplies 

for  Departments — advertisements 607 

July  31,  section  8  (28  Stat.,  208).    Decisions  of 

the  Comptroller 301 

August  13   (28  Stat.,   279).     Oklahoma— surety 

companies — process  agents 598 

August  27,  section  22  ( 28  Stat. ,  551 ) .     Drawback- 
oil  cake  produced  from  imported  linseed 115 
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Act  of —  Pigc. 

1895,  January  12,  section  89  (28  Stat,  622).     Printing.  377 
February  19,  section  2  (28  Stat.,  672).     River  and 

harbor  lines 149 

March  2  (28  Stat,  808, 844).  Assistant  treasurer 
of  the  UnitedStates 636 

1896,  May  19  (29  Stat,  122).     Regulations  steamboats 

at  yacht  races 27 

June  10  (29  Stat ,  339).  Choctaw  and  Chickasaw 
citizenship  court 152 

1897,  January  30  (29  Stat ,  506) .    Intoxicating  liquors— 

to  Indians 416 

March  3  (29  Stat,  687).  Offices  for  shipping 
commissioner 117 

June  4  (30  Stat,  35).  Permit  for  use  and  occu- 
pancy of  Alexander  Archipelago — Forest  re- 
serve    470 

July  24,  section  30  (30  Stat.,  211).  Drawback- 
car  brakes,  springs,  and  lighting  apparatus 125 

July  24,  section  30  (30  Stat,  211).  Drawback- 
imported  wheat 344 

1898,  June  28  (30  Stat ,  507 ) .    Choctaw  and  Chickasaw 

land  patents — approval  of 460 

1899,  March  3  (30  Stat.,  1004).    Navy  personnel  act- 

titles  of  naval  officers 122 

March  3  (30  Stat,  1004).  Navy  personnel  act- 
appointment  of  superintendent  to  State,  War, 

and  Navy  building 508 

Marcli  3,  section  8  (30  Stat. ,  1 006) .  Navy  person- 
nel act — order  of  retirement 452 

March  3  (30  Stat,  1019).     Special  agents.  Census 

Office— oath  of  office 228 

March  3  (30  Stat,  1021 ).    Seal  for  Census  Office.  1 
March  3,  section  18  (30  Stat,  1153).     Bridges- 
Power  of  Secretary  of  War 195 

March  3  (30  Stat,  115S).  Bridges— consent  of 
Congress 601 

1900,  April  30,  section  91  (31  Stat,  159).     Hawaii- 

sale  of  steam  tug  Eleu  . . , , 525 

May  25  (31  Stat,  185).  Payment  of  royalty  on 
guns,  etc 106 

1901,  February  2  (31  Stat,  748).    Inspector-Generars 

Department — promotion 591 

March  1  (31  Stat,  874).    Payment  of  royalty  on 

guns,  etc 105 

March  3  (31  Stat.,  1108)  Naval  officers— promo- 
tion    452 
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Act  of—  Prkc. 

1902,March6,8ectloiw7-9(32Stat.,52).    Special  agents, 

CensusOIBoe — oathofoffice 228 

April  29  (32  Stat.,  152).  Unlawful  occupation  of 
pttblic  buildings  and  grounds  in  the  District 
of  Columbia 18,111 

April  28,  section  3  (32  Stat.,  171 ).  Civil  service- 
transfer  to  classified  service 487 

April  29  (32  Stat.,  176).    Chineee  exclusion 137 

June  6  (32  Stat.,  388).     Payment  of  royalty  on 

guns,  etc 105 

June  13  (32  Stat.,  371).  River  and  harbor  im- 
provement— construction  of  dredge 145 

June  27  (32  Stat.,  400,  402).     Forester— swamp 

land  grants 626 

June28,8ection5(32Stat.,  483).     PanamaCanal— . 

expenses  incident  to  project 54 

June  28,  section  5  (32  Stat,   483).     Deposit  of 

Panama  Canal  funds  in  bank 484 

June  28,  section  4  (32  Stat,  483).  Panama  Rail- 
road bonds 550 

June  28,  section  5  ( 32  Stat. ,  483 ) .  Panama  Canal- 
power  of  President  to  make  contracts 557 

July  1,  section  31  (32  Stat,  641).    Choctaw  and 

Chickasaw  citizenship  court 152 

July  1,  sections  63-65  (32  Stat,  706).     Philippine 

land  purchase  bonds 89 

July  1,  sections  70-73  (32  Stat,  708).  Manila- 
bond  issue 419 

July  1,  section  2  (32  Stat, 714).  Lottery— cigar- 
ette coupons 266 

July  1,  sections  72  and  73  (32  Stat,  726).    Lease 

of  Cherokee  mineral  lands 168 

1903,  February  2  (32  Stat,  791).    Secretary  of  Agricul- 
ture— departmental  regulation 249 

February  14  (32  Stat,  825).     OflBces  for  .^hipping 

commissioner 117 

February  14,  (32Stat,825).  Department cf  Com- 
merce and  Lalx)r 4 

February  14, section  10(32Stat, 829).  Shipping- 
anchorage  37 

February  14,  section  10  (32Stat ,  829).  Shipping- 
boarding  of  vessels 51 

February  14,  section  10  (32  Stat  ,829).     River  and 

harbor  lines 149 

February  14,  sections  7  and  10  (32  Stat,  828, 

829).    St.  Paul  and  St.  George  i.slands,  Alaska.  497 
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Act  of —  P«ige. 

1903,  March  3  (32 Stat,  982,  995).    Choctaw  rnd  Chick- 

asaw Indians — attorneys*  fees 320 

March  3  (32  Stat.,  996).    Distribution  of  Loyal 

Creek  claims  fund 163 

March  3  (32  Stat,  1109).    Subsidiary  coinage—      ' 
Director  of  the  Mint 170 

March  3  (32  Stat,  1157.)     Importation  of  meata 

from  Germany 62 

March  3  (32  Stat,  1158).     False  labeling  of  food 

products 142 

March  3  (32  Stat.,   1188).     Guantanamo  naval 

station,  Cuba — ^proof  of  title 160 

March  3  (32  Stat,  1177,  1179).  Midshipmen- 
nominations  333 

March  3  (32  Stat.,  1198).     Hazing 544 

March  3,  section  1  (32  Stat ,  1213) .    Head  tax .  109, 131 ,  370 

March  3,  pection  15  (32  Stat,  1217).     Improper 

manifest — remission  of  penalty 336 

March  3,  section  39  (32  Stat,  1222).  Immigra- 
tion certificates 23 

1904,  April  21  (33  Stat,  189,  222).     Payment  of  Indian 

claims — attorneys  fees 308 

April  23  (33  Stat.,  259,  264).  Retired  army  offi- 
cers—pay    299 

April  ?3  (33  Stat,  264).     Retired  army  officer, 

decea*H»d — nomination  for  advancement 312 

April  23  (33  Stat.,  264).  Retired  army  officers- 
advancement — rank  and  pay 158 

April  23  (33  Stat,  264).  Retired  army  officer- 
advancement — office 185 

April  23  (33  Stat.,  264).     Retirement  provision — 

officers  Marine  Corps 263 

April  23  ( 33  Stat. ,  259, 274) .     Medals  of  honor. .  529 

April  23  (33  suit.,  288).     Importation  of  canned 

and  chopped  meats 244 

April  27  (33  Stat,  324,349).  Retirement  of  offi- 
cers of  the  Marine  Corps 262 

April  28  ( 33  Stat. ,  445) .     Appointmentof  engineer 

at  Mihtary  Academy 3-11, 413 

April  28,  section  2  (33  Stat,  573).  Indian  allot- 
ment lands — approval  of  sale 532 

1905,  March  3  (33  Stat,  854).     Appointment  of  engi- 

neer at  Military  Academy 413 

March  3  (33  Stat,  643).     Detail  of  clerks 382 

March  3  (33  Stat,  869).  Adulterated  or  mis- 
branded  see<is 653 

\ 
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STATUTES  INTEBPBETED — Continued. 

Act  of —  Page. 

1905,  March  3,  Article  JI  (33  Stat.,  1020).     Shoshone 

Indian  lands 624 

March  3  (33  Stat,  1266).     Diamond  Shoal  light- 
house— ^approval  of  plans 548 

December   21    (34  Stat.,   5).     Panama  Canal — 

expenditures t 557 

Resolutions  of —  Page. 

1 8a5,  January  6  ( 23  Stat. ,  516) .    Navy-yard  employees — 

compensation  on  holidays — Philippines 127 

1887,  January  23  (24  Stat,  644).     Navy-yard  employ- 
ees— compensation  on  holidays — Philippines  .  127 
1898,    July  7  (30  Stat,  750).     Cession  of  Hawaiian 
Islands — title  to  Kahauiki  Military  Keserva- 

tion 225 

Revised  Statutes — 

Section    190.  Prosecution  of  claims 6 

255.  Disbursing  agents 537 

354.  Opinions  of  Attorneys-General 301 

355.  Expenditure  of  money  on  Guantanamo 

Naval  Station 160 

356.  Opinions  of  Attorneys-General 183, 301 

1305-1308.  Deposit  of  savings — enliste<l  men  of  Ma- 
rine Corps IIK) 

1622.  Retirement  of    officers   of    the    Marine 

Corps 263 

1797.  Summary  proceedings  against  unlawful 
occupants  of  land  in  the  District  of 

Columbia 18, 1 1 1 

1818.  Unlawful  occupation  of  public  grounds 

in  the  District  of  Columbia Ill 

1891.  Constitution  and  laws  applicable  to  or- 
ganized territories,  Philippines 25 

2139.  Sale  of  intoxicating  liquors  to  Indians. . .  416 

2490.  Swamp-land  grants 626 

2787.  Bond  of  agent  making  entry 66,177 

3220.  Reconsideration  of  claim  for  taxes  after 

judgment 605 

3464.  Withdrawal  of  spirituous  liquors  from 

bond 449 

3477.  Attorneys'  fees — power  of  attorney 279 

3654?  Disbursing  agents 537 

3657.  Disbursing  agents 537 

3658.  Special  disbursing  agent 536 

3709.  Contracts  for  supplies  for  Departments — 

advertisements 607 

3739.  Money  advance<l  <>:i  contracts — Member 

<•!'  CoTiirress 71 

13248- '.or.  1?         4:> 
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Revised  Statates —  Pu^e. 

8ection3896.  Poetage 354 

3915.  Sale  of  stamped  envelopes 354 

3920.  Saleof  postage  stamps 354 

3929.  Lottery 28fi 

4041.  Ix)ttery 286 

4136.  American  registry 384,385 

4347.  Transportation    of    goods    to  Guam    in 

British  vessels 128 

4386.  Tran8i)ortation    of    live    stock— 28-hour 

law 411 

4405.  Called  meetings  of  Board  of  Supervising 

Inspectors  of  Steam  Vessels 56, 67 

4462.  Regulations  for  steam  v&ssels 67 

4756.  Naval  pension  fund 85 

4757.  Naval  pension  fund S5 

STATX7TOBT  OOKSTBTTCTION. 

1.  The  conBtmctioii  of  a  statute  in  departmental  practioe  is  entitled  to 

great  weight  in  its  interpretation,  if  that  construction  is  fairly 
settled  and  uniform.    585. 

2.  Great  weight  should  be  given  to  a  long  and  consistent  constrnetion 

given  by  an  Ezecntiye  Department  to  a  statute  which  it  was  its 
province  to  administer.     537. 

3.  In  every  etatnte  authorizing  or  requiring  a  certain  act,  there  i.< 

implied,  as  if  there  written,  tlie  direction  that  such  act  shall  be 
done  with  reference  to,  and  in  conformity  with,  eziating  laws  on 
the  snbject.     341. 

4.  When  a  general  law  prescribei  what  personi  may  be  appointed  to 

any  class  or  kind  of  office  or  place,  the  time  or  manner  of  their 
appointment,  the  tenure  of  their  office,  their  qualifications  or 
the  test  of  their  qualifications  and  fitness,  any  appointment  of  the 
kind  thereafter  authorized,  mnet,  unless  otherwise  provided,  be 
made  with  reference  to  and  in  conformity  with  the  requirements 
of  each  general  law.  341. 
6.  The  general  rule  is  that  laws  speak  from  the  date  of  their  enact- 
ment, and  where  something  remains  to  be  done,  not  inconsistent 
with  a  relation  back  when  it  is  done,  the  general  rule  may  be 
applied.     299. 

6.  A  legislature  is  presumed  to  know  decisions  of  the  oonrts  constming 

its  language,  so  that  if  the  tribunals  have  given  a  certain  con- 
struction and  the  l^islature  in  a  new  law  uses  the  same  or 
practically  the  same  language,  without  negativing  the  constrac- 
tion  adopted  by  the  courts,  it  will  be  presumed  that  the  legis- 
lature means  what  the  courts  have  said.     308. 

7.  Bepeals  by  implication  are  not  favored,  aud  when  two  statates  oover 

in  whole  or  in  part  the  same  matter,  and  are  not  absolutely 
irreconcilable,  eflfect  should  be  given,  if  possible,  to  both.  (  V.  S. 
V.  Greathouse,  166  U.  S.,  605.)     112. 
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8.  Words  having  a  well-defined  meaning  will  be  presumed  to  have 
been  used  by  the  legislature  to  expreFs  that  meaning  and  no 
other,  unless  a  contrary  intent  is  discloseti.     71. 

STEAMBOAT-INSPECTION  SEBVICE. 

1.  Board  of  Supervising  Inspectors  of  Steam  Vessels — Delegation  of  Au- 
thority.— The  Board  of  Supervising  Inspectors  of  Steam  Vessels 
alone  is  authorized,  under  section  4405,  Revised  Statutes,  to 
determine  what  shall  constitute  '*a  full  complement  of  licensed 
officers  and  full  crew,"  of  steamers  carrying  passengers,  before 
leaving  port,  as  required  by  section  4463,  Revised  Statutes. 
This  duty  can  not  be  delegated  to  the  local  inspectors  of  hulls 
and  boilers.  56. 
S.  Called  Meetings. — Called  meetings  of  the  B6ard  of  Supervising 
Inspectors 'may  be  held  at  places  other  than  Washington,  within 
the  judgment  of  the  Secretary  of  Commerce  and  Labor,  section 
4405  specifying  merely  the  place  where  the  annual  meeting  of 
the  Board  shall  be  held.  67. 
8.  Modifloation  of  Segnlations. — The  Secretary  of  Commeroe  and  Labor 
is  not  authorized  by  section  4462,  Revised  Statutes,  to  amend, 
modify,  or  repeal  existing  regulations,  or  to  adopt  new  regula- 
tions for  the  enforcement  of  the  provisions  of  Title  52,  Revised 
Statutes,  entitled  "Regulation  of  Steam  Vessels,*'  without 
prior  action  thereon  by  the  Board  of  Supervising  Inspectors. 
The  Secretary  has,  therefore,  no  authority  whatever  in  the 
matter  except  as  conferrecl  by  section  4405,  Revise<l  Statutes.   Ih. 

STEAMBOATS. 

Rbgulationh  Governing  at  Yacht  RACfM.     See  Dkpartmrnt  op 
Commerce  and  Labor,  8. 

ST7B8IDIAET  COINA0E.     See  Treasitrv  Department,  3:^. 

8T7IT. 

Authority  to  DiscoNTiNa^K.     See  Department  of  Commerce  and 
Labor,  17. 
SXTNDAT  MAGAZINE  SECTIONS. 

Op  Newspapers.     See  Postal  Service,  5-7. 
STTPEBINTENDENT      OF      STATE,      WAB,      ANB      NAVY 
BUILDING. 

1.  Appointment — ^Former  Officer  of  the  Engineer  Co^s. — The  transfer  of 

the  Engineer  Corps  (steam)  of  the  Navy  to  the  line  by  the  navy 
personnel  act  of  March  3,  1899  (30  Stat.,  1004),  does  not  pre- 
clude the  appointment  of  a  naval  officer  on  the  active  list,  for- 
merly an  officer  of  that  corps  and  now  restricted  to  the  perform- 
ance of  engineer  duty,  to  the  superintendency  of  the  State,  War, 
and  Navy  building  as  provided  in  the  act  of  March  3,  1883  (22 
Stat.,  553.)    508. 

2.  Same. — The  act  of  March  3,  1883,  does  not  authorize  tlie  detail  as 

superintendent  of  the  State,  War,  and  Navy  building  of  a 
retired  officer  of  the  Kavy,  transferred  from  the  Engineer  Corps 
to  the  line  for  engineer  duty  only,  by  the  navy  personnel  act 
of  March  3,  1899.     Ih, 
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SUFEBINTENDEirr      OF      STATE,      WAB,     AND      KAVY 

BXnXDIN'Gh— Continued. 
3.  Same.— The  act  of  March  3,  1883,  does  not  contemplate  that  an 
officer  of  the  Corps  of  Civil  Engineers  of  the  Kavy  shall  be  eligible 
for  appointment  as  superintendent  ot  the  State,  War,  and  Navy 
buildinif.     lb. 

SUPEBVISINa    INSPECTORS    OF    STEAK    VESSEIiS.      See 
Steamboat  Inspection  Service. 

SUPPLIES.     See  E.^ecutive  Departments,  13. 

BX7BETIES.     See  Treasury  Dbparfment,  31 ;  Oklahoma,  1-3. 

SWAMP-LAND  GRANTS.     See  Plblic  Lands. 

♦'TARANTULA,"  THE.     See  Navigation,  1. 

TAXATION.     See  Philippine  Islands,  14-16. 

TEMPORARY  RECESS  APPOINTMENTS.     See  President,  2. 

TERM  OF  OFFICE.     See  Interstate  Commerce,  1. 

TESTIMONY. 

Op  Head  of  an  Executive  Department.      See  Executive  De- 
partments, 6.  7. 

TITLE. 

To  Cabras  Island.     See  Cabras  Island. 

To  Guantanamo  Military   Station.     See  Guantanamo   Naval 

Station. 
To  Kaiiauiki  Military  Reservation,  Hawaiian  Islands.     See 

Reservations.  ^ 

To  Los  Banos  Military  Post.     See  Reservations,  3. 
To  Lot  144,  City  op  Agana.     See  Guam,  6. 
.    To  Miraklores  Island.     See  Miraflores  Island. 
Of  Staff  Bureau  Chiefs.     See  Navy,  9-14. 
TONNAGE  DUTIES.     See  Navigation,  1-3. 
TRADE-MARE:  laws.     See  Philippine  Islands,  3. 
TRANSFER. 

Of    Temporary    Laborers    to   Classified    Service.     See  Civil 

Service,  8. 
Of  Land  from  one  Executive   Department  to  Another.      See 
Executive  Departments,  5. 
TRANSPORTATION. 

Of  Live  Stock.     *SW'  Railroads,  4. 
TREASURER  OF  THE  UNITED  STATES.    ^S^^  Treasury  Depart- 
ment, *29. 

TREASX7RY  DEPARTMENT. 

I.  In  (tkneral. 

1.  Jurisdiction — Anchorage  and  Anchorage  Oronndi. — Matters  arising 
under  the  acts  of  May  16,  1888  (25  Stat.,  151),  February  6,  1803 
(27  Stat.,  431),  March  6,  18%  (29  Stat.,  54),  and  June  6,  1900 
(31  Stat,  682),  relating  to  anrh(^nigo  and  anchorage  grounds. 
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have  been  transferred  by  the  act  of  February  14,  1903  (^32  Stat., 
825),  from  the  Treasury  Department  to  the  Department  of  Com- 
merce and  Labor.     37. 

8.  Attorney' I  Fees. — A  contract  between  an  attorney  and  a  client  for 
the  collection  of  a  claim  against  the  United  States,  in  which  it  is 
stipulated  that  the  attorney  shall  present,  prosecute,  and  recover 
the  claim  as  the  agent  and  attorney  of  the  client,  is  "a  power 
of  attorney,  order,  or  other  authority  for  receiving?  i)aynient"  of 
the  money  so  recovered  within  the  meaning  of  section  3477, 
Revised  Statutes,  and  unleM  executed  in  accordance  with  the  pro- 
visions of  that  section  is  al)solutely  null  and  void.    279. 

4.  Same — Warrants. — The  practice   of   the  Treasury  Department  of 
delivering  warrants  to  attorneys  who  have  prosecuted  claims 
before  the  Department,  except  under  the  safeguards  of  section 
'  3477,  Revised  Statutes,  is  not  warranted  by  law.     lb. 

6.  Same. — The  Secretary  of  the  Treasury  may  recall  his  action  in  de- 
livering a  warrant  to  an  attorney  not  entitled  under  the  law  to 
receive  it,  and  may  take  necessary  measures,  by  issuing  a  new 
warrant  or  otherwise,  to  pay  the  money  involve<l  to  the  party 
for  whom  it  was  appropriated  by  Congress.     Ih. 

6.  Same. — In  so  recalling  a  warrant  and  insiiing  a  new  one,  the  Gov- 

ernment does  not  become  liable  to  the  attorney  for  the  amount  of 
his  fee  for  recovering  the  claim,     lb, 

II.  Officers. 

Secretary  of  the  Treasury. 

7.  Boarding  of  Vessels.— The  exec'ution  of  the  act  of  March  31, 1900 

(31  Stat.,  58),  entitled  "An  act  concerning  the  boarding  of  ves- 
sels," has  been  transferred  by  section  10  of  the  act  of  February 
14,  1903  (32  Stat.,  825),  from  the  Secretary  of  the  Treasury  to 
the  Secretary  of  Commerce  and  Labor.     51. 

8.  Canned  and  Chopped  Meats,  Exclusion  of.     See  Food  Products.     244. 

9.  Certificates  of  Begistry  of  Vessels. — The  duty  im|)osed  up  the  Sec- 

retary of  the  Treasury  by  section  4158,  Revised  Statutes,  of 
transmitting  to  collectors  of  customs  blank  forms  of  certifi- 
cates of  registry  of  vessels,  was,  by  the  act  of  February  14,  1903 
(32  Stat.,  825),  transferred  to  the  Secretary  of  Commerce  and 
Labor.    49. 

10.  Same — ^Expense — Comptroller  of  the  Treasury. — The  question  as  to 

whether  the  expense  of  preparing  such  blank  forms  and  furnish- 
ing them  to  collectors  can  be  paid  out  of  the  appropriation  for 
defraying  the  expenses  for  collecting  the  revenue  from  customs, 
is  peculiarly  one  for  the  Comptroller  of  the  Treasury  to  decide 
(23  0pin.,  468).     lb. 

11.  Classifloation  Decisions  of  the  Board  of  General  Appraisers — Binding 

Effect  of. — The  Secretary  of  the  Treasury  and  collectors  of  cus- 
toms are  bound  bv  classification  decisions  of  the  Board  of  Gen- 
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eral  Appraisersi  wiien  unappealed  from,  only  so  far  as  such 
decisions  affect  the  ji^oods  immediately  before  the  Board  for 
classification.     81. 

12.  Same. — The  Secretary  of  the  Treasury  has  authority,  and  it  is  his 
duty  to  ixutrnot  coUeoton  of  cuitoms  to  what  extent,  if  at  all, 
they  are  to  be  guided  by  the  conclusions,  general  doctrines,  and 
expressions  contained  in  any  opinion  by  the  Board  of  General 
Appraisers,  except  as  regards  the  merchandise  concerning  which 
the  decision  was  made.     lb. 

18.  Same. — Where  there  is  conflict  between  a  decision  of  the  circuit 
court  on  appeal  from  the  Board  of  General  Appraisers  and  a 
subsequent  decision  of  the  Board,  the  Secretary  of  the  Treasury 
should  give  great**r  consideration  to  the  decision  of  the  court 
Ih, 

14.  Same.— Section  2  of  the  :ict  of  March  3,  1875  (18  Stat,  469 J,  in  re- 
gard to  the  reyereal  or  modification  adversely  to  the  United 
States  of  a  ruling  or  decision  of  the  Secretary  of  the  Treasury, 
by  the  same  or  a  subsequent  Secretary,  is  in  force  and  its  pro- 
visions must,  of  course,  be  obeyed,     lb. 

16.  Special  Disbursing  Agents,  Public  Buildings — ^Appointment  of. — The 
Secretary  of  the  Treasury  is  given  authority,  by  section  3658, 
Revised  Statutes,  to  appoint  agents  for  the  disbursement  of 
moneys  appropriated  for  the  construction  of  public  buildings 
where  there  is  no  collector  of  customs  at  the  place  of  the  loca- 
tion of  such  buildings.     536. 

16.  Same. — The  words  "the  place  of  location  of  any  public  work,*'  as 

used  in  that  section,  means  some  place,  city,  or  town  within  a 
collection  district,  and  not  the  whole  district.     76. 

17.  Same. — ^The  doctrine  announced  by  the  Supreme  Court  of  the 

United  States  in  the  case  of  Bartlett  v.  United  States  (197  U.  S., 
230),  should  not  l)e  extended  beyond  the  particular  facts  in  that 
case.     lb. 

18.  Same. — Sections  265,  3664,  3657,  and  8668,  Revised  Statutes,  and  the 

acts  of  March  3,  1875  (18  Stat,  415),  and  of  August  7,  1882 
(22  Stat.,  306),  relating  to  the  appointment  of  disbursing  agents 
for  the  payment  of  moneys  appropriated  for  the  construction 
of  public  buildings,  are  not  inconsistent,  and,  except  as  one 
modifies  another,  may  all  stand  together.     lb. 

19.  Bevenue  Vessels,  Assignment  of — Seal  I*rotection^ — The  Secretary  of 

the  Treasury  is  not  authorized  by  the  act  of  February  14,  1903 
(32  Stat.,  825),  or  otherwise,  to  assign  revenue  vessels  to  the 
duty  of  seal  protection.  4. 
ao.  Same. — ^Vessels  assigned  by  authority  of  the  President  to  the  pro- 
tection of  the  seal  fisheries  will  henceforth,  while  so  assigned, 
be  subject  to  the  direction  of  the  Secretary  of  Commerce  and 
Labor  in  respect  to  those  duties,  but  their  internal  government 
and  duties  concerning  the  revenue  while  thus  engaged  will  be 
under  the  Secretary  of  the  Treasury.     lb. 
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21.  SaiiM. — AppropriationB  for  the  Revenue-Cutter  Service  will  con- 

tinue  to  be  expended  by  the  Seoretary  of  the  Treamry,  except 
such  portions,  if  any,  as  may  be  applied  to  extraordinary  busi- 
ness concerning  seal  protection,  which  latter  will  be  under  the 
control  of  the  Secretary  of  Commerce  and  Labor.     lb. 

22.  "Rulinge  at  Decieions — Severaal  or  Modification  of. — ^ction  2  of  the 

act  of  March  3, 1875  (18  Stat.,  469},  in  regard  to  tne  reversal  or 
modification  adversely  to  the  United  States  of  a  ruling  or  deci- 
sion of  the  Secretary  of  the  Treasury,  by  the  same  or  a  subse- 
quent Secretary,  is  in  force  and  its  provi.'^ions  must,  of  course, 
be  obeyed.    81. 

28.  Power  to  Becall  Warranto — The  Secretary  of  the  Treasury  may  recall 
his  action  in  delivering  a  warrant  to  an  attorney  not  entitled 
under  the  law  to  receive  it,  and  may  take  necessary  measures, 
by  issuing  a  new  warrant  or  otherwise,  to  pay  the  money 
involved  to  the  party.for  whom  it  was  appropriated  by  Congress. 
279. 

24.  United  States  Shipping  Commissioners. — ^The  duty  of  assigning  suit- 
able offices  and  rooms  in  public  buildings  for  the  use  of  United 
States  shipping  commissioners,  imposed  upon  the  Secretary  of 
the  Treasury  by  the  act  of  March  3, 1897  (29  Stat.,  687),  was  not 
affected  by  the  act  of  February  14,  1903  (32  Stat,  825),  estab- 
lishing the  Department  of  Commerce  and  Labor.     117. 

Comptroller  of  the  Treaifury. 

26.  Question  Involving  Payment  of  Money. — The  question  as  to  whether 
the  expense  of  preparing  blank  forms  and  furnishing  them  to 
collectors  can  be  paid  out  of  the  appropriation  for  defraying  the 
expenses  for  collecting  the  revenue  from  customs  is  peculiarly 
one  for  the  Comptroller  of  the  Treasury  to  decide  (23  Opin., 
468).     50. 

26.  Same.— Bnle  not  Without  Exception. — The  authority  conferred  upon 

the  Comptroller  of  the  Treasury  by  section  8  of  the  act  of  July 
31, 1894  (28  Stat,  208),  to  decide  questions  involving  payments 
to  be  made  from  the  Treasury  is  complete;  but  that  act  does  not 
establish  a  rule  which  is  universal  and  without  exception.  Con- 
gress did  not,  by  that  enactment,  intend  to  shorten  the  reach  of 
sections  354  and  356,  Kevised  Statutes,  or  to  repeal  jtro  tanto 
those  sections.     301. 

27.  Same. — Where  a  question  is  presented  to  the  Attorney-General  in 

accordance  with  law  for  decision,  and  he  is  of  opinion  that  the 
nature  of  the  qnestion  is  general  and  important  in  other  respects 
than  disbnrsement,  and  therefore  conceives  that  it  is  proper  for 
him  to  deliver  his  opinion,  it  is  final  and  authoritative  under 
the  law,  and  should  be  so  treated  by  the  accounting  officers  of 
the  Treasury,  even  though  the  question  involves  a  payment  to 
be  made  from  the  Treasury.     lb. 
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28.  Same. — When  the  Ck>mptroller  of  the  Treasury  waives  his  ri^ht  to 
deterraine  a  matter  involving?  disbursements  within  the  scope  of 
his  authority  under  the  law,  and  requests  or  suggests  a  mling  by 
the  Attorney-General,  the  Attomey-Qeneral's  opinion  should  be 
oontrolling  upon  the  accounting  officers  of  the  Treasury,  and 
should  be  followed  by  them  unless  contrary  to  some  authorita- 
tive judicial  decision.     lb. 

Treasurer  of  the  United  States, 

89.  Philippine  Land  Purchase  Bonds. — There  is  no  l^al  objection  to 
the  Treasurer  of  the  United  States  reoeiving  the  principal  and 
interest  of  the  Philippine  land  purchase  bonds  from  the  Philip- 
pine government,  and  distributing  the  pame  to  the  holders  o 
the  securities,  nor  to  the  Register  of  the  Treasury  of  the  United 
States  registering  and  recording  said  bonds,  provided  the  offi- 
cers in  question  are  willing  and  the  Secretary  of  the  Treasury 
consents  and  approves;  but  there  is  no  specific  provision  of  law 
authorizing  the  performance  of  such  services.     98. 

.  1  i<8{sta ut  Treasurer, 

80.  Holding  Over — dualiflcation  of  Successor. — An  assistant  treasun>r 

of  the  United  States  may  lawfully  continue  to  perform  the 
duties  of  his  office  after  the  expiration  of  his  term  of  four  years, 
and  until  the  qualification  of  his  successor,  Congre&s  having 
expressly  provided  in  the  acts  of  March  2,  1895  (28  Stat,  808, 
844),  for  the  continuance  in  office  of  all  officers  of  the  Treasury 
Department  under  similar  conditions.     Q2fo, 

81.  Same. — The  sureties  on  the  bond  of  an  assistant  treasurer  continue 

liable  for  his  acts  while  continuing  in  office  after  the  expiration 
of  his  term  and  until  the  qualification  of  his  successor.     Ih. 

82.  Same. — The  Secretary  of  the  Treasury  may  defer  the  qualification  of 

an  assistant  treasurer  until  a  proper  count  can  be  made  of  the 
funds  in  the  subtreasury  under  a  predecessor,  in  accordance 
with  the  custom  of  the  Treasury  Department.     Ih. 

Director  of  the  Mint. 

88.  Purchase  of  Bullion  for  Subsidiary  Coinage. — The  Director  of  the 
Mint  is  authorized,  with  the  approval  of  the  Secretary  of  the 
Treasury,  to  purchase  IjuUion  for  subsidiary  coinage,  and  this 
authority,  under  the  act  of  March  3,  1903  (32  Stat.,  1109),  is 
without  limitation,  express  or  implied.     170. 

III.  Regulations  and  Circulars. 

84.  Circular  to  Passengers. — The  provisions  of  a  *' Circular  to  Paasen- 
gera*'  proposed  to  be  issued  by  the  Secretary  of  the  Treasury 
rejj^rding  the  right  of  residents  of  the  United  States  returning 
from  foreign  countries  to  bring  with  them  free  of  duty  articles 
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purchased  abroad,  and  not  intended  for  sale,  of  a  total  value  not 
exceeding  $100,  etc.,  are  in  harmony  with  paragraph  697  of  the 
tariff  act  of  July  24,  1897  (30  Stat.,  202),  and  legal.  93. 
86.  Same. — The  Attorney-General  declines  to  express  an  opinion  as  t<» 
the  propriety  of  a  proposed  instruction  to  customs  officials  to 
inquire  into  the  bona  fldes  of  the  journey  and  the  ownership  of 
goods  imported  in  such  cases,  as  he  is  not  authorized  to  exprei-s 
his  views  upon  matters  of  propriety  involving  executive  judg- 
ment and  discretion;  neither  may  he  express  an  opinion  as  to 
whether  the  alx)ve  provision  can  be  enforced  on  proof  that  the 
object  of  the  journey  was  to  purchase  goods,  as  the  latter  is  a 
hypothetical  as  well  as  a  judicial  question.  The  legality  of 
such  an  instruction,  however,  can  not  be  seriously  questioned. 
94. 

IV.  FiNEM,  Penalties,  and  Forfeitures. 

86.  Semiision  of. — Prior  to  thejtaking  effect  of  the  act  of  February  14, 

1903  (32  Stat,  825),  creating  the  Department  of  ('ommerce  and 
Labor,  the  Secretary  of  the  Treasury  had  no  autliority  to  remit 
a  fine  or  penalty  imposed  for  a  violation  of  the  Hew  York  Harbor 
act  of  June  29,  1888  (25  Stat.,  209),  nor  to  disc^ontinue  a  suit 
instituted  by  the  Government  to  recover  a  penalty  under  that 
act,  and  therefore  the  Secretary  of  Commerce  and  Labor  has  no 
authority  to  direct  the  discontinuance  of  such  a  suit.     220. 

87.  Same. —The  word  "vessel,"  as  used  in  the  New  York  Harljor  act 

(25  Stat.,  209),  does  not  relate  to  vessels  in  the  sense  contem- 
plated by  sections  5292-5294,  Revised  Statutes,  authorizing  the 
remission  of  fines,  penalties,  and  forfeitures  by  the  Secretary  of 
the  Treasury.     lb. 

88.  Same. — The  Treasury  Department  has  jurisdiction  of  the  remission 

of  fines,  penalties,  and  forfeitures  imposed  by  section  2809,  Be  vised 
Statutes,  imposing  penalties  ui)on  masters  of  vessels  for  not  pre- 
senting a  correct  manifest  of  merchandise  imported,  and  also  of 
the  issuing  of  instructions  relating  to  the  execution  of  sections 
2779  to  2784,  inclusive.  535. 
TBEASTTBT  WARRANT.     See  Treasury  Department,  4. 

TREATIES. 

1.  China— Treaty  of  December  8,  1894  (28  State.,  1210)— Returning 
Chinese  Laborer. — The  ''additional  period"  of  one  year  provided 
by  Article  II  of  the  convention  of  Deceml)er  8,  1S94,  between 
the  United  States  and  China  (28  Stats.,  1210)  beyond  the  period 
in  which  a  registered  Chinese  laborer  is  required  to  return  to  this 
country,  is  only  for  such  time  as  the  disability  therein  men- 
tioned continues,  the  extreme  limit  of  such  extension  under  any 
circumstances  being  one  year.     48. 

9.  Same.— Treaty  of  December  8, 1894  (28  Stats.,  1210)— Chinese  Exclu- 
sion.— The  expiration  of  the  treaty  of  December  8,  1894,  with 
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China  will  in  no  way  aflfbot  the  validity  of  the  laws  now  in  force 
relating  to  Chinese  immigration.  137. 
8.  Same.— The  Aot  of  April  29, 1902  (32  Stat.,  176),  reenacting,  extend- 
ing, and  continuing  in  force  for  a  period  of  ten  years  all  laws 
relating  to  the  exclusion  of  Chinese  not  inconsistent  with  treaty 
obligations,  must  be  construed  with  reference  to  treaty  obli- 
gations existing  between  the  United  States  and  China  at 
that  time,  and  not  with  reference  to  treaty  obligations  which 
may  exist  at  a  future  time.  So  coitstriied,  only  such  laws  as 
were  in  conflict  with  treaty  obligations  at  the  time  of  its  pasp- 
age,  were  not  reenacted  or  extended.    Ih, 

4.  Bame.— Treaty  of  July  28, 1868  (16  Stat,  739)--ChiBese  Ezelnaion.— 

The  treaty  with  China  of  1868,  as  amended  by  the  treaty  of  1880, 
was  in  part  suspended  by.  the  terms  of  the  treaty  of  1894  for  a 
period  of  ten  years,  at  the  end  of  which  time  (China  having  given 
notice  of  its  final  termination),  the  treaty  obligations  between 
the  United  States  and  that  Empire  will  be  the  same  as  they 
were  immediately  before  the  taking  effect  of  that  treaty.     Ih. 

5.  Same. — Only  such  obligations  as  arose  out  of  the  treaties  with 

China  were  referred  to  by  the  language  used  in  the  act  of  April 
29,  1902.     Ih. 

6.  Chippewa— Treaty  of  February  22, 1866,  Article  YII  (lOStats.,  1165 ). 

416. 

7.  Germany— Treaty  of  Deoember  11, 1871,  Article  ZIV  (17  Stat,  929)— 

Desertert  from  German  Vessels. — The  question  as  to  whether 
deserters  or  alleged  deserters  from  German  ships-of-war  or  mer- 
chant vessels  must,  under  article  14  of  the  consular  convention 
of  1871  between  the  United  States  and  Gennany  (17  Stat,  929), 
be  given  up  without  the  examination  authorized  by  section  5280, 
Revised  Statutes,  upon  the  written  request  of  a  German  consul 
and  the  filing  of  certain  i)aper8  named  in  that  article,  should  lie 
submitted  to  the  proper  court  for  a  judicial  determination.    77. 

8.  Spain— Treaty  of  December  10,  1898,  Article  YIIX  (30  Stat,  1758)— 

Cession  of  Guam— Public  Domain. — Under  Article  VIII  of  the 
treaty  of  peace  with  Spain  of  1898,  the  United  States  acquired 
by  cession  a  valid  title  to  lot  144,  city  of  Agana,  island  of  Guam, 
which  at  that  time  belonged  to  the  Spanish  Government.    242. 

TUTUILA.     See  Guam,  7. 

TWENTY-EIGHT-HOTJIl  ULW.     See  Railroads,  4,  5. 

XINITEI)  STATES. 

1.  Congress  may  fix  the  hours  of  labor  upon  all  the  works  of  the  United 
States,  wherever  conducted,  and  make  the  law  binding  upon  the 
officers  of  the  United  States  and,  through  the  agency  of  con- 
tracts, upon  all  contractors  with  the  United  States.    442. 

8.  Exercise  of  Official  Power,  Authority  for. — As  a  general  rule,  when 
it  is  sought  to  exercise  any  official  power  or-fanction,  explicit 
authority  must  be  found  in  the  law;  but  the  application  of  this 
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doctrine  is  not  necessarily  univereal,  and  depends  upon  the 
.character  and  relations  of  the  particular  power  and  all  the 
germane  circumstances.    9^. 
8.  The  powder  offioer  for  the  harbor  of  Horfolk,  Ya.,  appointed  under 
the  act  of  March  3,  1880,  of  that  State,  has  no  authority  over 
powder  belonging  to  the  Federal  OoTemment,  and  the  United 
States  is  not  liable  for  any  charge  for  services  performed  by 
him  under  the  authority  of  that  law.     234. 
4.  Hot  Liable  for  Seeall  of  Warrant  Issued  to  an  Attorney  Hot  Entitled 
to  Seoeive  it — The  Secretary  of  the  Treasury  may  recall  his 
action  in  delivering  a  warrant  to  an  attorney  not  entitled  under 
the  law  to  receive  it  and  may  take  necessary  measures,  by 
issuing  a  new  warrant  or  otherwise,  to  pay  the  money  involved 
to  the  party  for  whom  it  was  appropriated  by  Congress.     The 
Government  does  not  becrome  liable  to  tlie  attorney  for  the 
amount  of  his  fee  for  recovering  the  claim.     279. 
6.  Titie  to  Lot  144,  City  of  Agana,  Guam.— Under  Article  VIII  of  the 
treaty  of  peace  with  Spain  of  1898,  the  United  States  acquire<l 
by  cession  a  valid  title  to  lot  144,  city  of  Agana,  island  of  Guam, 
which  at  that  time  belonged  to  the  Spanish  Government.     242. 
Concessions  in  Freight  Rates  to.    .SV^  Interstate  Commerce,  2. 
TriLE  TO  Reservations.     See  Reservations,  3. 
Title  to  Various  Islands.    See  separate  heading  for  each  island. 
UNITED  STATES  MARSHAL.     See  District  op  Columbia,  8. 
UNITED  STATES  PENSION  AGENTS.     See  Postal  Service,  15. 
UNITED  STATES  SENATE. 

Komination  for  Advancement  of  Deeeased  Army  Offioer — Approval 
by  Senate.— The  President  may  send  to  the  Senate  for  approval 
of  his  action  the  names  of  officers  on  the  retired  list  of  the  Army 
nominated  by  him  for  advancement  under  the  act  of  April  23, 
1904  (33  Stat,  204),  after  the  adjournment  of  the  last  session 
of  Congress,  but  who  died  before  the  convening  of  the  present 
session;  and,  lipon  approval  by  the  Senate,  the  personal  repre- 
sentatives of  the  deceased  officers  will  be  entitled  to  receive  the 
advanced  pay  due  such  officers  without  further  action  by  Con- 
gress. 312. 
UNITED  STATES  SHIPPING  GOUMISSIONEBS.    See  SHiPPiN(i 

Commissioners. 
VESSELS. 

1.  American  Segistry— Bepaired  Foreign-bnilt  Vessels.— A  foreign- 
built  vessel  wrecked  in  the  United  States,  repaired  here  by  her 
foreign  owners,  aiid  subsequently  sold  to  a  citizen  of  the  United 
States,  is  entitled,  under  section  4136,  Revised  Statutes,  to 
American  registry  if  the  repairs  made  upon  the  vessel  after 
the  wreck  equal  three-fonrths  of  the  ooet  of  the  vessel  when  so 
repaired.  384. 
Opinion  of  September  29,  1891  (21  Opin.,  253),  followed!     lb. 
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2.  Same. — To  entitle  a  foreign-built  vessel  wrecked  in  the  United 
States,  repaired  here  by  her  foreign  owners  and  sold  to  a  citizen 
of  the  United  States,  to  American  registry  it  mast  appear  that 
the  repairs  **  equal  to  three-fourths  the  cost  of  the  vessel  when 
so  repaired"  were  ooeasioned  by  one  wreck,  section  4136,  Revised 
Statutes,  not  permitting  the  aggregating  of  the  cost  of  repairs 
occasioned  by  different  wrecks  in  making  up  that  amount.    385. 

8.  American  Begistry — Steamship  Athos. — The  nonaction  of  the 
American  owners  of  the  steamship  Aiho%  in  failing  to  avail  of 
the  privilege  of  registry  conferred  upon  that  vessel  by  the  act 
of  Congress  of  January  16,  1895  (28  Stat,  625),  and  the  subse- 
quent transfer  of  the  vessel  to  foreign  owners  who  for  several 
years  sailed  her  under  foreign  flags  must  be  taken  as  a  waiver 
of  the  privilege  conferred  by  Congress,  and  she  is  not  now 
entitled  to  American  registry,  although  at  present  owned  by 
American  citizens.     551. 

4.  Boarding  of  Vessels: — Secretary  of  Commerce  and  Labor. — The  exe- 
cution of  the  act  of  March  31,  1900  (31  Stat,  58),  entitled  "An 
act  toncerning  the  boarding  of  vessels,"  has  been  transferred 
by  section  10  of  the  act  of  February  14,  1903  (32  Stat,  825), 
from  the  Secretary  of  the  Treasury  to  the  Secretary  of  Com- 
merce and  Labor.     51 . 

6.  Befnnd  of  Entrance  and  Clearance  Fees — Canadian  Vessels. — The 
right  to  a  refund  of  entrance  and  clearance  fees  improperly  ex- 
acted by  the  collector  of  customs  at  Pembina,  N.  Dak.,  from 
Canadian  vessels  entering  and  clearing  that  port  after  the  pas- 
sage of  the  act  of  March  3,  1897  (29  Stat,  689),  abolishing  such 
charges,  is  governed  by  section  26  of  the  act  of  Jjane  26,  1884 
(23  Stat.,  59).  376. 
VIKGINIA. 

The  powder  officer  for  the  harbor  of  Norfolk,  Va.,  appointed  under 
the  act  of  March  3,  1880,  of  that  State,  has  no  authority  over 
powder  belonging  to  the  Federal  Government,  and  the  United 
States  is  not  liable  for  any  charge  for  services  performed  by  him 
under  the  authority  of  that  law.     234. 

WAR  DEPARTMENT. 

I.  Officers. 
Secretary  of  War. 

1.  Authority  to  Construct  a  Dredge — Biver  and  Harbor  Improvement — 
The  authority  conferred  upon  the  Secretary  of  War  by  the 
river  and  harbor  act  of  June  13,  1902  (32  Stat,  371)^  to  prose- 
cute or  complete,  **by  contract  or  otherwise,"  all  river  and 
harbor  improvements  which  theretofore  or  therein  were  au- 
thorized to  be  constructed  or  completed  under  contract,  vested 
in  that  officer  the  power  to  construct  the  dredge  now  nearing 
completion  for  use  on  Lake  Michigan  and  to  pay  the  (k)et  of 
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the  same  by  allotment  from  the  sume  appropriated  for  the  im- 
provement of  the  various  harbors  of  that  lake.     145. 

2.  Bame. — The  fact  that  Congress  has  in  other  instances  made  specific 
appropriations  for  dred}jring  plants,  can  not  be  held  to  limit  the 
meaning  of  the  words  "by  contract  or  otherwise,"  as  used  in 
the  act  oi  1902,  by  restricting  the  Secretary  to  the  hiring  of  a 
<lredge  as  the  only  alternative  of  a  contract,  nor  to  forbid  that 
officer  from  using  such  dredge  upon  improvements  other  than 
those  authorized  by  appropriations  from  which  the  moneys  for 
its  construction  have  been  taken.     Ih, 

d.  Authority  to  Sequire  Bridge  to  be  Altered. — The  authority  conferred 
upon  the  Secretary  of  War  by  section  18  of  the  act  of  March  3, 
1899  (30  Stat,  1153),  to  require  any  bridge  constructed  over  any 
navigable  water  of  the  United  States  which  is  an  unreasonable 
obstruction  to  navigation  to  be  so  altered  as  to  render  naviga- 
tion under  it  reasonably  free,  easy,  and  unobstructed,  applies  to 
bridges  oonstmeted  under  the  authority  of  aots  of  Congress,  provi- 
sion having  been  made  in  the  previous  sections  of  that  act  for 
the  case  of  structures  of  that  nature  unauthorized  by  Congress. 
195. 

4.  Bame. — The  power  conferred  upon  the  Secretary  of  War  by  section 
18  of  the  act  of  March  3,  1899,  ii  administratiye  in  charaoter  and 
in  a  lawful  delegation  of  jx)wer.     lb. 

6.  Same.— The  obstructions  to  navigation  which  the  Secretary  of  War 
by  section  18  of  the  act  of  March  3, 1899,  is  authorized  to  prevent 
or  to  remove  at  the  expense  of  the  owner,  without  compensa- 
tion, are  *' material "  obstructions,     lb. 

6.  Sock  Island  Bridge — Power  to  Grant  Bevooable  License. — The  Secre- 

tary of  War  has  no  authority  under  existing  l^ialation  to  grant 
a  revocable  licenne  to  the  Davenport  and  Suburban  Street  Rail- 
way Company,  or  to  any  other  ntreet  railway  company,  to  use 
jointly  with  the  Tri-City  Railway  Company  the  lower  portion 
of  the  Government  bridge  across  the  Mississippi  River,  con- 
necting the  cities  of  Rock  Island,  111.,  and  Davenport,  Iowa. 
389. 

7.  Bame. — Suggested^  That  since  the  question  is  not  free  from. doubt, 

such  permission  might  be  granted  in  order  that  the  matter  may 
be  brought  before  the  courts  for  judicial  determination.     Jb. 

8.  Medals  of  Honor — Surrender  of  Old  Medals. — It  is  not  within  the  au- 

thority of  the  Secretary  of  War,  in  replacing  the  medals  issued 
to  officers  and  privates  for  gallantry  in  action,  under  the  joint 
resolution  of  July  12,  1863  (12  Stat.,  623),  and  section  6  of  the 
act  of  March  3,  1863  (12  Stat.,  751),  as  provided  in  the  act  of 
April  23,  1904  (33  Stat.,  274),  to  allow  a  particular  grantee,  who 
is  entitled  to  a  new  medal,  to  receive  it  and  at  the  same  time 
retain  the  old  medal  in  his  possession.     529. 

9.  Bame. — It  is  optional  with  the  holder  of  a  medal  whether  he  shall 

surrender  his  old  medal  for  the  new.     lb. 
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II.  Bureaus. 

10.  Itupeotor-Oeneral's  Department — ^Promotion. ^-Where  a  right  to  an 

appointment  or  promotion  in  the  Inspector-General's  Depart- 
ment existed  on  a  certain  date  bnt  the  appointment  was  not 
actually  made  until  later,  the  office  can  not  be  held  to  have 
vested  until  the  appointment  was  aetaally  made.    591 . 

11.  Same. — The  fact  that  such  officer  is  allowed  pay  for  the  higher 

grade  from  the  date  of  the  vacancy  to  the  date  of  commission 
does  not  alter  the  situation.     lb. 

12.  Bame. — Rank  and  office  are  not  identical.     The  former  is  an  inci- 

dent of  office  and  is  used  as  a  designation  or  distinction  cx>n- 
ferred  upon  an  officer  in  order  to  fix  his  relative  position  w^ith 
reference  to  other  officers,  or  to  determine  his  pay  and  emolu- 
ments. Ih. 
18.  Same. — Such  practice  in  the  War  Department  rests  upon  tlie  imme- 
morial enstom  of  that  Department  and  not  upon  statutory 
authority.     Ih. 

14.  Same. — A  complicated  chain  of  events  considered  and  held  that 

under  the  act  of  February  2,  1901  (31  Stat.,  748),  the  office  of 
lieutenant-colonel  in  the  Inspector-General's  Department  vested 
in  Major  Chamberlain  on  March  11,  1901,  and  that  he  was  not 
entitled  to  be  appointed  to  the  office  left  vacant  by  the  retire- 
ment of  Colonel  Knox  on  April  13,  1903.     Ih, 

III.  Clerical  Force. 

15.  Seinstatement  of  Former  Clerk. — A  soldier's  widow,  formerly  em- 

ployed in  the  War  Department  under  an  appropriation  for 
emergency  clerical  work  made  necessary  by  the  war  with  Si>ain, 
who  resigned  from  her  position  on  December  31,  1900,  which 
position  was  covered  into  the  classified  service  by  section  8  of 
the  a<-t  of  April  28, 1902  (32  Stat.,  171),  is  eligible  under  Rule  9 
of  the  Civil  Service  Regulations,  to  reinstatement  in  that  De- 
partment.    618. 

16.  State. — Bale  9,  as  amended,  which  provides  for  the  reinstatement 

of  a  person  separated,  without  delinquency  or  misconduct,  from 
a  "competitive  position,"  means  the  separation  from  a  position 
« competitive"  at  the  time  of  the  request  for  reinstatement,  and 
not  that  the  position  must  have  been  competitive  at  the  time 
of  such  separation.  Ih. 
Opinions  of  June  23  and  August  27,  1902  (24  Opin.,  81,  103), 
approved. 

WABBANT. 

Recall  of.    See  Treasury  Department,  4-6. 
WHITE  HOUSE. 

Detail  of  Reciihtry  Clerk  to.     See  Post-Opfice  Departmeitt,  1. 
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WITHDRAWAL  FBOM  BOND.     Set  Internal  Revenue,  1,  2. 

WOBDS  AND  PHBAfiES. 

1.  "Advanced."— The  word  ** advanced,''   in  section  3739,   Revised 

Statutes,  which  requires  the  return  of  money  advanced  by  the 
United  States  on  any  contract  wherein  a  member  of  Congress  ie 
benefited,  is  used  in  its  ordinary  legal  meaning,  and  does  not 
apply  to  contracts  that  have  been  fully  executed  and  payment 
-  thereon  fully  made.     71. 

2.  "Appear." — The  word  **  appear,"  as  used  in  section  30  of  the  tariff 

act  of  July  24,  1897  (30  Stat.,  211),  does  not  require  that  the 
imported  materials  should  appear  in  the  sense  of*  being  seen  in 
the  completed  articles,  but  only  in  the  sense  of  being  proven 
to  berpresent  in  the  completed  articles.     344. 

8.  "Ascertained."— The  word  •* ascertained,"  as  used  in  the  proviso 
to  section  30  of  the  tariff  act  of  July  24,  1897  (30  Stat.,  211),  is 
obviously  used  to  describe  knowledge  which  is  obtained  from 
evidence,  and  not  merely  that  which  is  obtained  from  the  ex- 
ercise of  the  senses.     344. 

4.  "Casnalties." — The  words  "casualties"  in  section  9  of  the  Navy 
personnel  act  of  March  3,  1899  (30  Stat.,  1006),  refers,  as  ordi- 
narily understood,  to  death,  resignation,  or  dismisfial,  and  does 
not  include  promotion.     452. 

6.  "Conntry  of  Production." — The  words  "place  of  manufactuie,"  as 
used  in  the  act  of  March  3,  1903  (32  Stat.,  1158)  ,  do  not  mean 
merely  the  "country  of  production,"  but  refer  to  the  particular 
locality  or  district  in  which  the  goods  are  produced  or  manu- 
factured.    142. 

6.  "Event  of  a  Lottery." — The  phrase  "event  of  a  lottery,"  in  sec- 

tion 2  of  the  act  of  July  1,  1902  (32  Stat.,  714),  was  not  intended 
by  Congress  to  refer  to  a  drawing  alone,  but  to  any  scheme  or 
plan  whereby  the  value  of  the  certificate  is  m$ide  to  depend 
upon  lot  or  chance.     266. 

7.  "Jeopardy." — The  jeopardy  of  the  law  means  real  peril,  originally 

of  life  or  limb,  and  always  of  substantial  punishment  or  penalty. 
There  must  be  a  trial  upon  an  indictment  for  an  offense,  or 
upon  some  equivalent  charge  and  presentment,  as  by  court- 
martial,  submitting  a  definite  issue  and  involving  conviction  or 
acquittal.     623. 

8.  * '  Laborers  and  Meohanics." — The  words  ' '  laborers  and  mechanics, ' ' 

as  used  in  the  eight-hour  law  of  August  1,  1892  (27  Stat.,  340), 
apply  to  all  persons  who  may  fairly  come  within  the  description 
of  laborers  and  mechanics,  whether  they  are  paid  by  the  year, 
by  the  month,  or  by  the  day.    465. 

9.  "Ho  Money  shall  be  Expended  except  in  Accordance  with  Appropria- 

tions Made  by  Congress." — The  phrase  "no  money  shall  be 
expended  except  in  accordance  with  appropriations  made  by 
Congress,"  as  used  in  the  act  of  December  21, 1905  (34  Stat,  5), 
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means  nothing  more  than  that  no  money  shall  be  expended  in 
excess  of  appropriations  made  by  Congress.    557. 

10.  "Place  of  Location  of  any  Public  Work."— The  words  ** place  of 

location  of  any  public  work,*'  as  used  in  section  3658,  Revised 
Statutes,  mean  some  place,  city,  or  town  within  a  collection  dis- 
trict, and  not  the  whole  district.    536. 

11.  **  Place  of  Manufacture." — The  words  ** place  of  manufacture,"  at* 

used  in  the  act  of  March  3,  1903  (32  Stat.,  1158),  do  not  mean 
merely  the  **  country  of  production,"  but  refer  to  the  particular 
locality  or  district  in  which  the  goods  are  produced  or  manu- 
factured.    142. 

12.  "Eeplace."— The  word  ** replace,"  as  used  in  the  act  of  April  23, 

1904  (33  Stat.,  274),  relating  to  medals  of  honor,  implies  the 
loss,  destruction,  or  surrender  of  the  old  medal.  529. 
18.  '•  Seashore."— The  ** seashore,"  in  the  United  States,  is  that  space 
of  land  on  the  border  of  the  sea  which  is  alternately  covered 
and  left  dry  by  the  rising  and  falling  of  the  tide;  the  space  of 
land  between  high  and  low  water  mark.     173. 

14.  "Shore." — The  Avord  "shore,"  in  Spanish  law,  mean."!  that  space 

of  land  which  the  waters  in  the  movement  of  the  tide  alter- 
nately cover  and  uncover,  the  limit  of  the  inner  or  land  line 
being  at  the  point  of  the  highist  equinoctial  tides.  Where  the 
tides  are  perceptible,  the  shore  line  begins  on  the  land  side  at 
the  line  reached  by  the  waters  in  storms.     173. 

15.  •' Vessels." — The  word  "vessels,"  as  used  in  the  New  York  Har- 

bor act  (25  Stat.,  209),  does  not  relate  to  vessels  in  the  sense 
contemplated  by  sections  5292-5294,  Revised  Statutes,  authoriz- 
ing the  remission  of  fines,  penalties,  and  forfeitures  by  the  Sec- 
retary of  the  Treasury.     220. 

16.  "Works  of  Art." — Picture  frames,  containing  oil  paintings  which 

are  imported  into  this  country  for  exhibition  purposes,  are  not 
to  be  treated  as  i)arts  of  "  works  of  art"  and  therefore  are  not 
entitled  to  entry  free  of  duty  under  paragraph  702  of  the  tariff 
act  of  July  24,  1897  (30  Stat,  203).     276. 

WOBIiD'S  FAIB  CONTEST  COMPANY.    See  Loiterv,  4. 

TACHT  RAGES. 

Regulations  Governing  Steamboats,  etc.     See  Department  of 
Commerce  and  Labor,  3. 
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